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Decided  19  November,  1900;  rehearing  denied. 
PORTIiAND  r.  KRTCKSON. 

[02  Puc.  753.] 

Jeopardy— Violation  of  Okhinanck  as  a  CRiMiXAii  Okfknsk.* 

1.  Where  an  accofted  18  pro<>eeded  agalnHt  by  a  complaint  and  warrant,  and 
ttiecoart  is  authorised  to  Inflict  the  punitthment  of  imprisonment,  the  proceeding 
iH  criminal  in  the  Rense  that  the  accused  can  not  be  Jeopardized  twice  for  the  same 
ofTense,  whether  the  proceeding  be  by  the  state  or  a  municipality. 

UroiiT  OF  PRasKCUTioN  TO  Rkview  a  Verdict  of  AcQuiTTAL.t 

2.  Unless  the  statute  expresHly  confers  it,  no  appeal  or  writ  of  review  can  bo 
ti&ken  by  the  prosecution  from  a  Judgment  of  acquittal  in  any  court,  either  Ht»it4' 
or  municipal;  and  this  right  is  not  conferred  by  Hectlon  5KS,  Hiirs  Ann.  Iaws, 
providing  that  "any  party  to  any  process  or  proceeding  befor<»  or  by  an  inferior 
court,  officer,  or  tril)unal  may  have  the  decision  or  determination  thereof  re- 
viewed." 

> 

Right  to  Writ  of  Rkvikw  «v  Prosecution. 

3.  Section  1490  of  Hill's  Ann.  I^aws,  giving  the  state  the  right  to  appeal  from 
a  Judgment  sustaining  a  demurrer  to  an  indictment,  and  trom  an  order  arresting 
a  Judgment,  does  not  apply  to  criminal  proceedings  in  any  courts  where  the 
Justices'  Code  prevails,  as  in  the  municipal  court  of  the  City  of  Portland,  for  in 
those  courts  Section  2101  of  HilPs  Ann.  TiRWS  expressly  limits  the  rigiit  of  appeal 
tr)  the  defendant. 

From  Multnomah  :    Melvin  C.  Georcje,  Judge. 

*  Note.— See  State  v.  RobiUhek,  38  L.  R.  A.  33,  for  note,  How  far  ProceeiUngs  for 
Violations  of  OrdinanceiCare^to  be  Regarded  as  Prosecutions,  and  also,  Kz parte 
.Fagg,  40  L.  R.  A.  212.— Reporter. 

t  Note.— For  an  extended  note.  Right  of  State  to  Appeal  in  Criminal  Cases,  see 
People  ex  rel.  v.  Miner ^  19  L.  R.  A.  842,  and  People  v.  Raymovid^  19  L.  R.  A.  649 ;  also, 
read  note,  Jeopardy— Appeal  by  the  State  After  Accjulttal :  State  v.  J>f,  48  Am. 
St.  Rep.  202,  27  L.  R.  A.  41W.— Reporter. 
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Criminal  action  by  the  City  of  Portland  against  August 

Erickson.     From  a  judgment  of  the  circuit  court  on  a 

writ  of  review  setting  aside  a  judgment  of  acquittal  by 

the  municipal  court,  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Pipes  &  Tifft,  with  an  oral  argument  by  Mr,  Martin 
Lnther  Pipes, 

For  respondent  there  was  an  oral  argument  by  Mr. 
Ralph  R,  Duniway,  with  a  brief  over  the  names  of  /.  M, 
Long,  City  Attorney,  and  R,  R.  Duniway, 

A  prosecution  for  a  violation  of  a  municipal  ordinance 
is  not  such  a  criminal  action  that  the  constitution  of  the 
state  prevents  the  city  from  having  a  writ  to  review  the 
wrongful  discharge  of  the  defendant  by  the  municipal 
court,  where  the  record  shows  that  the  municipal  court 
exceeded  its  jurisdiction  in  so  discharging  the  defendant, 
and  the  facts  are  undisputed  and  appear  upon  the  face  of 
the  record :  Wing  v.  Astoria,  13  Or.  538  (11  Pac.  295)  ; 
Seattle  v.  Pearson,  15  Wash.  578  ;  Cross  v.  People,  8  Mich. 
113;  People  v.  Walsh,  67  How.  Prac.  482;  People  v. 
Knoxon,  40  111.  30  ;  1  Dillon,  Mun.  Corp.  (4  ed.),  8§  411, 
925-928. 

On  Petition  for  Rehearing. 

We  respectfully  submit  that  the  court  was  in  error 
in  holding  that  the  prosecution  for  the  violation  of  a 
municipal  regulation  is  a  criminal  offense  within  the 
meaning  of  the  Constitution  of  Oregon .  The  constitution 
provides  in  Article  IV,  g  23,  that  the  legislative  assembly 
shall  not  pass  local  or  special  laws  for  the  punishment  of 
crimes  and  misdemeanors ;  in  Article  XI,  §  2,  that  mu- 
nicipal corporations  may  be  created  by  special  law  ;  and 
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in  Article  VII,  S  1,  that  municipal  courts  may  bo  created 
to  administer  the  regulations  of  incorporated  towns  and 
cities.  Municipal  charters  are  local  and  special  laws 
within  the  meaning  of  the  constitution.  This  leads  to 
the  unavoidable  conclusion  that  the  legislature  can  not 
give  power  to  municipal  corporations  through  their  char- 
ters to  create  crimes  and  misdemeanors,  unless  the  legis- 
lature can  authorize  a  city  to  do  what  it  can  not  itself  do. 
This  court  has  already  decided  that  a  municipal  corpora- 
tion can  not  make  the  violation  of  a  municipal  ordinance 
a  crime  or  misdemeanor :  Portland  v.  Schmidt,  13  Or. 
pp.  17,  25,  26  (6  Pac.  221).  This  is  the  law  and  the  rule 
on  the  subject  of  former  jeopardy  does  not  apply  to  pre- 
vent the  city  from  taking  a  writ  of  review  :  1  Bishop, 
Crim.  Law,  §§990-992. 

If  the.  original  opinion  herein  is  adhered  to  then  we 
urge  the  court  to  hold  that  the  legislature  can  not  au- 
thorize a  municipal  corporation  to  make  a  violation  of 
its  ordinance  a  criminal  offense  punishable  by  imprison- 
ment, and  to  hold  that  the  provision  of  the  city  ordinance 
in  regard  to  imprisonment  as  a  punishment  is  void,  and 
the  proceeding  is  civil.  This  can  be  done  under  the  fol- 
lowing authorities :  State  v.  Wiley,  4  Or.  185 ;  Bishop, 
Stat.  Cr.  534 ;  Crawford  v.  Linn  County,  11  Or.  482,  495 
(5  Pac.  738);  Papuntti  v.  Fitzgerald,  106  Ga.  378;  Ex 
parte  Fagg,  38  Tex.  Crim.  Rep.  573  (40  L.  R.  A.  212) ;  17 
Am.  &  Eng.  Ency.  Law  (1  ed.),  256  ;  Greenfield  v.  Cook, 
12  111.  App.  281 ;  Keokvk  v.  Dressel,  47  Iowa,  597;  Cooley, 
Const.  Lim.  (6  ed.),  pp.  210,  211.  It  is  impossible  to 
logically  decide  that  a  violation  of  a  municipal  regula- 
tion punishable  by  imprisonment  is  a  criminal  offense 
within  the  meaning  of  the  constitution  for  one  purpose 
and  not  decide  that  it  is  so  for  all  purposes. 

The  case  of  Wong  v.  Astoria,  13  Or.  538  (11  Pac.  295), 
has  been  the  law^  of  this  state  for  many  years  and  should 
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control  here.  In  that  case  the  proceeding  was  declared 
to  be  a  civil  one,  although  the  city  ordinance  prescribed 
imprisonment  as  a  punishment,  and  the  offense  was  pun- 
ishable by  imprisonment  under  both  the  common  law 
and  the  general  law  of  the  state  :  Greely  v.  Hammon,  12 
Colo.  94;  Durango  v.  Reinsberg,  16  Colo.  327;  Mcln- 
emey  v.  Denver,  17  Colo.  302 ;  Chafin  v.  Watikeaha,  62 
Wis.  463  ;  Plaievilh  v.  Bell,  42  Wis.  488  ;  Ex  parte  Holl- 
ivedell,  74  Mo.  395,  400 ;  Baldwin  v.  Chicago,  68  111.  418; 
Floyd  V.  Eatonton,  14  Ga.  354  (58  Am.  Dec.  559) ;  Greens- 
burg  V.  Coonin,  58  Ind.  518;  Monroe  v.  Mener,  35  La. 
Ann.  1193;  Withers  v.  State,  36  Ala.  252,  261;  Camden 
V.  Bleck,  65  Ala.  237,  341 ;  State  v.  Topeka,  36  Kan.  76, 
87  (59  Am.  Rep.  529);  State  v.  Lee,  29  Minn.  485  ;  Kirk- 
wood  V.  Antenseith,  11  Mo.  App.  515 ;  City  v.  Brenan,  44 
Mo.  App.  146;  State  y.  Robitshek,  60  Minn.  123  (33  L. 
R.  A.  33) ;  Greenfield  v.  Mook,  12  111.  App.  281 ;  Knotvles 
V.  Wayne  City,  31  111.  App.  471,  475  ;  8  Am.  &Eng.  Ency. 
Law  (2  ed.),  p.  252;  15  Ency.  PI.  &  Pr.  413-415,  445; 
17  Am.  &  Eng.  Ency.  Law  (1  ed.),  p.  260. 

We  ask  especial  attention  to  the  Michigan  cases  which 
hold  that  these  proceedings  are  civil  unless  the  act  is 
also  punishable  under  some  state  law,  in  which  cases 
the  act  is  considered  as  criminal.  The  Michigan  courts 
do  not  regard  the  question  of  imprisonment  as  a  punish- 
ment as  a  matter  of  prime  importance  :  People  v.  Jack- 
son, 8  Mich.  110  ;  Mixer  v.  Manistee  County,  26  Mich.  186, 
190  ;  Cooper  v.  People,  41  Mich.  403,  404  ;  Grand  Rapids 
V.  Roberts,  48  Mich.  198;  Vicksburg  v.  Briggs,  85  Mich. 
602,  508 ;    Wayne  v.  Detroit,  17  Mich.  390,  400. 

The  court  is  in  error  in  deciding  that  if  an  appeal  will 
not  lie  neither  will  a  writ  of  review,  unless  expressly 
given  by  the  legislature,  for  it  has  already  been  held  in 
this  state  that  if  an  appeal  will  not  lie  from  a  municipal 
court  a  writ  of  review  will  lie  :    Town  of  Lafayette  v.  Clark, 


Nov.  1900.]         Portland  v.  Erickson.  5 

90r.225,226;  Wong  v.  .l«eona,  13  Or.  538(llPac.  295); 
Barton  v.  lAiGrande,  17  Or.  577,  578,  580  (22  Pac.  Ill) ; 
CunningJiam  v.  Berry,  17  Or.  622  (22  Pac.  115);  Hill  v. 
State,  23  Or.  446,  447  (32  Pac.  160.) 

The  statutory  writ  of  review  in  Oregon  is  similar  to 
the  common  law  writ  of  certiorofri:  1  Hill's  Ann.  Laws, 
g  582  ;    Gamaey  v.  County  Court,  33  Or.  201  (54  Pac.  1089.) 

Such  a  writ  lies  at  common  law  and  lies  now,  unless 
expressly  denied  by  statute  (Dillon,  Mun.  Corp.  (3  ed.), 
g§  440,  925,  929 ;  17  Am.  &  Eng.  Ency.  of  Law  (1  ed.) , 
269 ;  4  Ency.  PI.  &  Pr.  pp.  73,  87  ;  7  Ency.  PI.  &  Pr.  pp. 
820,  821,  and  notes;  Ridgway  y.Hinton,  25 W.  Va.  554. 
The  decision  in  the  case  at  bar  makes  the  municipal  court 
a  supreme  court.  Such  decision  does  violence  to  the  pro- 
visions of  the  Oregon  Constitution,  and  refuses  to  apply 
in  this  case  what  has  heretofore  been  the  settled  law  in 
regard  to  the  right  of  superior  courts  to  review  acts  of 
inferior  courts. 

The  supreme  court  has  erred  in  this  case  in  confusing 
the  right  of  appeal  and  the  right  to  a  writ  of  error,  with 
the  right  to  a  writ  of  certiorari  or  writ  of  review.  As 
pointed  out  by  the  Supreme  Court  of  Oregon  in  Garnsey 
V.  County  Court,  33  Or.  201,  206  (54  Pac.  1089),  the  writ 
of  review  lies  when  no  appeal  or  writ  of  error  is  provided. 
Under  our  present  statute  the  writ  will  lie  even  though 
an  appeal  is  granted.  It  will  also  lie  when  an  appeal  is 
not  granted  :  Ridgway  v,  Hinton,  25  W.  V.  554.  See  also 
Hill  V.  State,  23  Or.  446,  447  ;  7  Ency.  PI.  &  Pr.  pp.  820, 
821 ;  4  Ency.  PL  &  Pr.  9,  for  an  exhaustive  discussion  of 
entire  subject. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

1.  This  is  an  appeal  from  the  judgment  of  the  circuit 
court  upon  a  writ  of  review  to  the  municipal  court  of  the 
City  of  Portland,  whereby  a  judgment  of  acquittal  in 
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favor  of  the  defendant  upon  a  charge  of  violating  Ordi- 
nance No.  7133  of  said  city  was  reversed  and  set  aside, 
and  the  cause  remanded,  with  directions  to  tlie  municipal 
court  to  adjudge  that  he  be  fined  or  imprisoned  under 
said  ordinance.  The  facts  were  essentially  stipulated  in 
the  municipal  court,  and  upon  these  the  defendant  was 
adjudged  not  guilty.  It  is  alleged  in  the  petition  for  the 
writ  that  the  judgment  was  so  rendered  because  the  court 
was  of  the  opinion  that  the  ordinance  under  which  the 
prosecution  was  instituted  was  void  for  want  of  power 
or  authority  in  the  city,  under  its  charter,  to  adopt  it. 
Whether  this  is  so  or  not,  can  not  affect  the  case,  under 
the  view  we  entertain  of  the  proceeding.  The  defendant 
contends  that,  having  been  acquitted,  he  could  not  be 
again  legally  tried  for  the  same  offense,  and  that  the  action 
of  the  circuit  court  in  ordering  the  cause  to  be  remanded  to 
tlie  municipal  court,  with  directions  that  he  be  adjudged 
to  pay  a  fine,  or  that  he  be  imprisoned,  was  in  effect  a 
retrial.  This  brings  up  the  question  whether  the  viola- 
tion of  the  ordinance  with  which  the  defendant  is  charged 
is  an  offense,  within  the  inhibition  of  the  state  constitu- 
tion (Article  I,  §  12),  which  provides  that  "no  person 
shall  be  put  in  jeopardy  twice  for  the  same  offense." 
This  court  held  in  Wong  v.  City  of  Astoria,  13  Or.  538  (11 
Pac.  295),  a  case  under  a  city  ordinance,  whereby  the  de- 
fendant was  sentenced  to  pay  a  fine,  and  to  be  imprisoned 
in  default  of  payment,  that  such  an  action  was  not  a 
criminal  prosecution,  within  the  meaning  of  the  state  con- 
stitution, Article  I,  §  11,  which  accords  to  the  accused 
the  right  of  trial  by  jury.  The  holding  is,  however,  by 
no  means  decisive  of  the  present  controversy.  That  de- 
cision was  based  upon  the  idea,  promulgated  in  some 
other  jurisdictions,  that  the  proceeding  must  be  regarded 
as  a  civil  action  for  the  recovery  of  a  fine,  penalty,  or 
forfeiture.     While  this  may  be  proper  and  regular,  3'et 
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where,  under  the  statute  and  ordinances,  enforcement  is 
sought  by  resort  to  proceedings  authorized  and  carried 
on  in  all  respects  as  criminal  cases  are  prosecuted — by 
complaint  and  warrant — and  where  the  court  is  empow- 
ered to  inflict  upon  the  accused  not  only  a  fine,  which 
may  be  followed  by  imprisonment  for  its  nonpayment, 
but  also  imprisonment  aside  from  any  pecuniary  penalty 
or  forfeiture,  such  proceeding  becomes  so  far  criminal 
in  its  nature,  and  the  violation  of  the  ordinance  such  an 
offense,  that  a  person  acquitted  thereof  can  not  be  again 
put  in  jeopardy  for  the  same  offense  :  Village  of  Northville 
V.  West/all,  75  Mich.  603  (42  N.  W.  1068);  People  v.  Vinton. 
82  Mich.  39  (46  N.  W.  31). 

Ordinance  No.  7133,  under  which  the  complaint  is  pre- 
ferred, empowers  the  municipal  court  to  impose  a  fine 
upon  the  offender  of  not  less  than  $25  nor  more  than  $100, 
or  to  imprison  him  for  a  term  of  not  less  than  ten  nor 
more  than  forty  days,  and  to  cancel  any  license  he  may 
have  to  engage  in  business  under  the  ordinance.  Now, 
while  the  civil  action  may  extend  to  an  enforcement  of 
the  fine  and  forfeiture,  yet,  when  the  court  is  authorized 
to  go  beyond  this,  and  imprison  the  accused,  without 
affording  an  opportunity  to  discharge  the  judgment  by 
pecuniary  recompense,  then  there  is  the  creation  of  such 
an  offense  as  comes  within  the  inhibition  of  the  consti- 
tution. By  section  62  of  the  city  charter  the  municipal 
court  is  given  ''jurisdiction  of  all  crimes  defined  by  ordi- 
nances of  the  City  of  Portland,  and  of  all  actions  brought 
to  enforce  or  recover  any  forfeiture  or  penalty  declared 
or  given  by  any  such  ordinance  ;"  and  by  section  65  it  is 
provided  that  **all  proceedings  before  the  court  or  judge 
thereof ,  including  all  proceeding's  for  the  violation  of  any 
city  ordinance,  are  governed  and  regulated  by  the  gen- 
eral laws  of  the  state  applicable  to  the  justices  of  the 
peace,  or  justices'  courts  in  like  or  similar  cases,  except 
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as  in  this  act  otherwise  provided."  The  procedure  in 
the  Justices'  Code  is  by  complaint,  which  is  deemed  an 
indictment,  and  by  warrant  for  the  arrest  and  detention 
of  the  accused  until  tried  :  Hill's  Ann.  Laws,  §g  2132- 
2135,  inclusive.  Under  the  charter,  this  becomes  the 
procedure  for  the  municipal  court  (Ex  parte  McGeCy  33 
Or.  165,  r.4  Pac.  1091),  so  that  we'have  here  the  precise 
conditions  upon  which  Village  of  Northvillc  v.  West/all^  75 
Mich.  603  (42N.  W.  1068),  and  People  v.  Vinto7i,  82  Mich. 
39  (46  N.  W.  31),  are  founded  ;  and  we  are  disposed  to  fol- 
low them,  as  they  extend  the  protection  of  the  constitution 
to  all  cases  aflfecting  the  life,  limb,  or  liberty  of  the  person, 
according  to  its  true  intendment.  It  was  "founded,'* 
says  Mr.  Justice  Nisbet  in  State  v.  Jones,  7  Ga.  422,  **in 
the  humanity  of  the  law,  and  in  a  jealous  watchfulness 
over  the  rights  of  the  citizen  when  brought  in  unequal 
contest  with  the  state." 

2.  Having  concluded  that  the  violation  of  such  an 
ordinance  constitutes  an  offense  within  the  meaning  of 
the  constitution,  there  exists  a  fatal  objection,  which  is 
also  urged,  to  the  city  prosecuting  the  writ  of  review  to 
the  circuit  court.  The  Justices'  Code,  which  is  made 
the  procedure  for  the  municipal  court,  in  so  far  as  it  con- 
cerns a  violation  of  the  ordinances  of  the  city,  provides 
that  "an  appeal  can  only  be  taken  by  the  defendant," 
(Hill's  Ann.  Laws,  §  2161,)  thus  depriving  the  state  or 
the  city  of  the  right  of  appeal ;  and,  if  an  appeal  will 
not  lie,  neither  will  a  writ  of  review,  unless  expressly 
given  by  the  legislature.  True,  the  statute  providing 
for  the  writ  is  general  in  its  terms,  as  witness  the  read- 
ing that  "  any  party  to  any  process  or  proceeding  before 
or  by  an  inferior  court,  officer,  or  tribunal  may  have  the 
decision  or  determination  thereof  reviewed  ' ' :  Hill's  Ann . 
Laws,  §  583.     But  this  has  never  been  construed  as  giv- 
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ing  the  state  the  right  to  review  any  proceeding  in  a 
criminal  action.  In  United  States  v.  Sanges,  144  U.  S. 
310,  (12  Sup.  Ct.  609,)  Mr.  Justice  Gray  asserts  that 
**  From  the  time  of  Lord  Hale  to  that  of  Chadwick's  Caxc, 
just  cited,  the  text-books,  with  hardly  an  exception,  eithcM* 
assume  or  assert  that  the  defendant  or  his  representative 
is  the  only  party  who  can  have  either  a  new  trial  or  writ 
of  error  in  a  criminal  case,  and  that  a  judgment  in  his 
favor  is  final  and  conclusive.  «  «  «  But,"  he  con- 
tinues, '*  whatever  may  have  been  or  may  be  the  law  of 
England  upon  that  question,  it  is  settled  by  an  over- 
whelming weight  of  American  authority  that  the  state 
has  no  right  to  sue  out  a  writ  of  error  upon  a  judgment 
in  favor  of  the  defendant  in  a  criminal  case,  except  under 
and  in  accordance  with  the  express  statutes,  whether  that 
judgment  was  rendered  upon  a  verdict  of  acquittal,  or 
upon  the  determination  by  the  court  of  a  question  of 
law."  The  federal  statute  under  discussion  in  that  case 
was  quite  as  general  as  our  own  allowing  the  writ  of 
review.  It  provides  that  *' appeals  or  writs  of  error 
may  be  taken  from  the  district  courts  or  from  the  existing 
circuit  courts  direct  to  tlie  supreme  court,  *  *  *  in 
any  case  that  involves  the  construction  or  application  of 
the  Constitution  of  the  United  States  ";  and  yet  it  was 
determined  that  the  writ  of  error  does  not  lie  in  behalf 
of  the  United  States  in  a  criminal  case  which  involves 
a  construction  of  the  constitution. 

3.  There  is  a  distinction,  of  course,  between  a  writ  of 
error  and  a  writ  of  review,  but  the  remedy  afforded  by 
the  former  is  in  the  nature  of  that  given  by  the  latter 
(4  Ency.  PI.  &  Pr.  9),  and  for  the  purposes  of  this  case 
they  are  essentially  the  same.  Further  on  in  his  opinion 
the  learned  justice  says  :  "In  either  case  [whether  judg- 
ment has  been  rendered  upon  the  verdict  of  acquittal  or 
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upon  a  determination  by  the  court  of  an  issue  of  law] 
the  defendant,  having  been  once  put  upon  his  trial  and 
discharged  by  the  court,  is  not  to  be  again  vexed  for  the 
same  cause,  unless  the  legislature,  acting  within  its  con- 
stitutional authority,  has  made  express  provision  for  a 
review  of  the  judgment  at  the  instance  of  the  govern- 
ment." Our  criminal  statute  has  provided  for  an  appeal 
by  the  state  from  a  judgment  for  the  defendant  on  a 
demurrer  to  the  indictment,  and  from  an  order  of  the 
court  arresting  the  judgment :  Hill's  Ann.  Laws,  §  1430. 
But  this  does  not  extend  to  an  appeal  from  a  justice's 
court.  There  *'an  appeal  can  only  be  taken  by  the 
defendant":  Hill's  Ann.  Laws,  §  2161.  Indeed,  a  statute 
giving  the  right  of  appeal  to  the  state  from  an  acquittal 
after  trial  for  a  criminal  offense,  regardless  of  the  mag- 
nitude of  the  crime,  would  be  unconstitutional,  as  within 
the  inhibition  against  a  second  jeopardy  for  the  same 
offense  :  People  ex  reL  v.  Miner,  144  111.  308  (19  L.  R.  A. 
342,  33  N.  E.  40).  In  a  footnote  to  that  case  the  learned 
author  of  these  valuable  reports  says  :  "It  may  be  stated 
as  a  general  rule  that  in  criminal  cases  errors  are  not  sub- 
ject to  revision  at  the  instance  of  the  state."  So  it  was 
held  in  Village  of  Northville  v.  Westfall,  75  Mich.  603  (42 
N.  W.  1068),  proceeding  upon  like  principle,  that  the 
acquittal  of  a  defendant,  prosecuted  by  complaint  and 
warrant,  as  in  a  criminal  proceeding,  before  a  justice  of 
the  peace,  for  the  violation  of  a  village  ordinance,  is 
beyond  the  reach  of  anj'  process  by  review.  These 
authorities  are  decisive  against  the  city's  right  to  pros- 
ecute a  writ  of  review  in  such  cases,  and,  this  being  so, 
the  circuit  court  was  without  jurisdiction  in  the  case  at 
bar,  and  should  have  quashed  the  writ  upon  the  defend- 
ant's motion  interposed  for  the  purpose.  The  judgment 
of  the  court  below  will  therefore  be  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss  the  writ. 

Rbversed. 
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BROWNING  r.  XEWIS. 

[64  Pac.atM.] 

CONCLirSIVBNESS  OF   FINDINGS  OS  APPEAJ.. 

1.  Wbere  the  trial  court  heard  the  wltnesseH  itM  flnding»  of  fiiet  will  not 
usually  be  disturbed. 

Irrigation— MEA8UUEMENT  of  Wateb  Diverted. 

2.  The  quantity  of  water  appropriated  by  a  riparian  owner  will  UHually  bo 
measured  by  the  ctipacity  of  his  ditch  at  Its  smallest  point  {OovenUm  v.  Sov/ertj 
*£i  Or.  at  p.  554,  cited),  but  this  general  rule  may  be  modified  by  the  use  of  the 
water  at  a  particular  place ;  thus,  in  a  case  wbere  most  of  the  diverted  water  was 
consumed  between  the  point  of  diversion  and  a  flume  of  smaller  dimensions  than 
the  ditch,  used  to  span  a  gulch,  the  quantity  appropriated  should  be  determined 
by  the  capacity  of  the  ditch  at  its  smallest  part  above  the  flume. 

Injunction  Against  Trespassers*— Public  Lands. 

3.  Courts  of  eiiuity  will  enjoin  mere  trespassing  on  public  lands  occupied  by 
actual  settlers  when  the  threatened  injury  affects  the  substance  of  the  estate, 
without  waiting  for  an  adjudication  of  the  title  at  law— and  this  rule  applies  alike 
to  mining  and  water  rights. 

Construction  of  Deed. 

4.  Where  the  deed  of  a  right  of  way  for  a  ditch  over  a  person's  land  tapping 
a  stream  above  the  point  of  the  landowner's  diversion  of  the  water  thereof  made 
no  provision  that  the  grantees  were  to  have  the  use  of  all  the  water  of  such  creek 
during  the  mining  season,  It  was  evident  that  the  grantor  intended  to  reserve 
the  use  of  the  water  usually  entering  his  ditch  during  that  season. 

From  Josephine :   Hiero  K.  Hanna,  Judge. 

This  is  a  suit  by  L.  N.  Browning  against  L.  A.  Lewis 
and  W.  H.  Hampton  to  enjoin  interference  with  the  flow 
of  water  in  the  channel  of  Grave  Creek,  a  nonnavigable 
stream,  to  plaintiff's  premises.  The  transcript  shows 
that  plaintiflF  is  the  owner  of  a  farm  in  Josephine  County, 
through  which  said  creek  flows  in  a  westerly  direction  in 
well-defined  banks ;  that  in  the  spring  of  1870  he  con- 
structed a  dam  therein,  and  by  means  of  a  ditch  diverted 
water  therefrom,  which  he  has  since  continuously  used 
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*  Note.— Previous  Oregon  decisions  on  this  question  are  Kitchertide  v.  Myers, 
10  Or.  21 ;  JoLck^on  v.  Jaek$on,  17  Or.  110;  Ewing  v.  Rmirke,  14  Or.  514 ;  Hindman  v. 
Riaer  {arguendo),  21  Or.  at  pp.  116,  117;  Allen  v.  Dunlap,  24  Or.  229;  BUhop  v. 
BaUley,  28  Or.  119 ;  Muldriek  v.  Broicn,  37  Or.  185 ;   J*arker  v.  Fiirlong,  37  Or.  248. 
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for  irrigation ;  that  in  the  winter  of  1879  and  1880  the 
water  so  diverted  was  used  to  propel  a  lathe,  and  in  the 
winter  of  1893  and  1894  to  separate  gold  from  dirt  hauled 
from  his  mine  to  the  ditch,  and  that  in  the  spring  and  fall 
of  1897  and  1898  he  permitted  his  son  and  another  person 
to  use  it  to  operate  an  arrastre  when  not  needed  for  irri- 
gation ;  that  the  defendants,  in  1895,  dammed  said  creek 
above  plaintiff's  point  of  diversion,  and,  having  secured  a 
deed  from  the  latter  of  a  right  of  way,  dug  a  ditch  across 
his  land,  whereby  they  diverted  and  used  during  the 
winter  or  mining  season  a  large  quantity  of  water.  The 
plaintiff  alleges  in  the  comi^laint  that  he  is  the  owner  of 
three  hundred  and  fifty  acres  of  arid  land  in  said  county  ; 
that  in  1870  he  made  a  prior  appropriation  of  three  hun- 
dred inches  of  water  from  Grave  Creek,  which  he  has 
since  continuously  used  for  mining,  milling,  domestic, 
and  agricultural  purposes  ;  that  in  the  summer  and  fall 
of  1897,  and  in  April,  1898,  while  he  was  using  the  water 
of  said  stream,  the  defendants  unlawfully  diverted  all 
the  water  therefrom,  to  his  damage;  and  that,  if  the 
interruption  is  permitted  to  continue,  it  will  result  in  his 
irreparable  injury. 

The  defendants  deny  the  material  allegations  of  the 
complaint,  and  aver  in  their  answer  that  in  1895  they 
purchased  the  Columbia  Mine,  constructed  a  ditch  thereto 
from  said  creek,  and  diverted  about  three  thousand  five 
hundred  inches  of  water,  which  they  use  in  operating 
said  mine  ;  that  on  July  19,  1895,  the  plaintiff  executed 
to  the  defendant  L.  A.  Lewis  a  deed  for  the  right  of  way 
for  their  ditch  across  his  premises,  at  which  time  he  rep- 
resented to  them  that  he  did  not  claim  the  Avater  of  said 
creek,  except  for  tlie  purpose  of  irrigating  the  improved 
portion  of  his  land,  which  consists  of  abo\it  sixty  acres, 
requiring  about  one  inch  of  water  to  the  acre  ;  that  said 
representations  were  made  for  the  purpose  of  inducing 
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the  defendants  to  purchase  said  right  of  way,  and  that, 
relying  thereon,  they  constructed  the  ditch  ;  tliat,  prior 
to  securing  plaintiff's  deed,  tliey  became  the  owners  by 
purchase  of  all  the  water  rights  upon  said  creek,  except 
for  the  purpose  of  irrigation  ;  that  they  are  now  entitled 
to  the  use  of  said  water  during  the  mining  season,  which 
begins  about  October  1  and  ends  about  June  20  of  each 
year ;  and  that  the  plaintiflF,  since  the  execution  of  said 
deed,  has  increased  the  size  of  his  ditch,  and  now  uses 
water  conducted  therein  for  the  purpose  of  mining.  The 
reply  having  put  in  issue  the  allegations  of  new^  matter 
in  the  answer,  the  testimony  was  taken  before  the  court, 
which  found  that  plaintiff  was  a  prior  appropriator  of 
the  water  of  said  creek,  and  entitled  to  one  hundred  and 
eighty  inches  thereof  for  mining,  milling,  domestic,  and 
agricultural  purposes  as  a  first  right  upon  said  stream, 
and  by  its  decree  perpetually  enjoined  the  defendants 
from  interfering  in  any  manner  with  the  flow  of  that 
quantity  in  the  channel  of  said  stream  to  the  head  of 
plaintiff's  ditch  ;  from  which  decree  the  defendants  ap- 
peal. Affirmed. 

Mr,  Austin  S.  Hammond,  for  appellants. 

Messrs.  Geo.W.  and  Wm.  M.  Colvigj  for  respondents. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  answer  admits  plaintiff's  right  to  the  use  of 
^vater  from  Grave  Creek  for  irrigation,  but  denies  that 
he  is  entitled  to  more  than  sixty  inches  thereof  for  that 
purpose,  and  it  is  contended  by  defendants'  counsel  that 
the  court  erred  in  awarding  him  a  greater  quantity  than 
thus  conceded.  The  testimony  shows  that  plaintiff  has 
in  cultivation  about  sixty  acres  of  land,  all  wiiich  is  irri- 
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gated  from  the  ditch,  and  about  fifty  acres  of  pasture, 
which  the  water  therefrom  will  cover;  but. it  does  not 
appear  what  quantity  is  necessary  to  irrigate  said  land 
successfully.  In  the  absence  of  such  testimony,  the  court 
determined  the  measure  of  plaintiff's  right  from  a  con- 
sideration of  the  testimony  respecting  the  capacity  of  his 
ditch.  Several  of  the  defendants'  witnesses  testify  that 
the  plaintiff',  by  annually  cleaning  out  his  ditch,  had  very 
much  enlarged  it ;  but  the  latter  and  several  of  his  wit- 
nesses say  that  he  caused  to  be  removed  only  the  silt  de- 
posited therein  from  the  operation  of  placer  mines  on  the 
creek  above  the  point  of  his  diversion,  and  that  the  ca- 
pacity of  his  ditch  was  not  increased  beyond  what  it 
had  originally  been.  The  question  in  relation  to  any 
change  in  the  condition  of  plaintiff's  ditch  is  one  of  fact 
to  be  determined  from  a  preponderance  of  the  testimony, 
and,  as  the  court  below  saw  the  witnesses,  and  heard 
them  testify  respecting  this  matter,  the  finding  that  the 
ditch  Ji ad  not  been  enlarged,  or  its  capacity  increased, 
will  not  be  disturbed. 

2.  The  defendants  called  one  J.  S.  McCall,  an  experi- 
enced civil  engineer,  who  measured  plaintiff's  ditch,  and 
testified  that  he  computed  its  capacity,  and  ascertained 
that  it  was  capable  of  conducting  one  hundred  and  eighty 
inches  of  water,  miners'  measurement.  The  testimony, 
however,  shows  that  near  the  lower  line  of  plaintiff's 
land  the  water  diverted  by  him  is  conducted  for  a  short 
distance  in  a  flume,  the  capacity  of  which  is  not  equal  to 
that  of  the  ditch.  But,  as  the  plaintiff  uses  the  greater 
portion  of  the  water  in  irrigating  his  land  above  the 
Hume,  the  quantity  required  for  irrigation  will  not  bo 
gauged  by  the  capacity  of  the  lower  conduit,  but  by  the 
size  of  the  smallest  space  in  the  upper  part  of  the  ditch  : 
Kinney,  Irr.  §  230 ;    Coventon  v.  Seiifert,  23  Or.  548  (32 
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Pac.  508.)  McCall's  testimony  concerning  the  capacity 
of  plaintiflF's  ditch  was  apparently  the  only  careful  esti- 
mate made  by  any  witness  produced  by  either  party  at 
the  trial,  and,  the  court  having  adopted  his  computation, 
which  we  believe  to  be  correct,  and  the  quantity  of  water 
awarded  reasonably  necessary  for  irrigation,  the  measure 
thereof  will  not  be  diminished. 

3.  It  is  contended  by  defendants'  counsel  that  the 
evidence  shows  that  when  plaintiff  diverted  the  water  of 
Grave  Creek  the  rights  of  a  lower  riparian  proprietor  had 
attached  thereto,  so  that  the  stream  was  not  then  flowing 
through  public  land,  and,  this  being  so,  the  water  thereof 
was  not  subject  to  appropriation,  and,  the  plaintiflF  hav- 
ing used  the  water  only  one  mining  season  to  operate  a 
lathe,  and  one  winter  to  wash  dirt  that  had  been  hauled 
to  the  ditch,  his  conceded  right  to  the  use  thereof  ac- 
quired by  prescription  should  be  restricted  to  purposes 
of  irrigation  ;  and  hence  the  court  erred  in  decreeing 
him  its  use  for  mining  or  milling  purposes.  The  testi- 
mony relied  upon  to  establish  this  theory  is  as  follows  : 
The  plaintiff,  on  cross-examination,  in  answer  to  the 
question,  "What  year  did  you  say  you  first  went  there 
on  Grave  Creek?"  replied,  ''I  first  appropriated  that 
water  in  the  spring  of  1870,  and  I  have  used  it  ever  since. 
Q.  Who  was  living  there  on  Grave  Creek,  besides  you, 
at  that  time  ?  A.  Well,  my  father  and  my  family,  and 
Mr.  Trustee  was  a  partner  of  mine  at  the  time  I  lived 
there,  and  Mr.  Harkness  was  living  below  me.  Q.  Did 
he  have  land  upon  the  creek  there,  too  ?  A.  Yes,  sir  ; 
he  had  land  right  below  me."  It  may  well  be  doubted 
whether  this  testimony  is  sufficient  to  show  that  Hark- 
ness was  a  riparian  proprietor  on  Grave  Creek,  for  in 
common  parlance  it  is  often  said  of  a  person,  in  alluding 
to  his  habitation,  that  he  lives  on  a  certain  creek,  when 
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his  land,  if  he  have  any,  may  not  border  thereon,  mean- 
ing thereby  that  he  lives  in  the  valley  of  that  stream.  If 
the  questions  and  answers  adverted  to  were  as  explicit 
in  this  respect  as  that  of  this  witness  on  a  prior  cross- 
examination,  when,  in  referring  to  Grave  Creek,  he,  in 
answer  to  the  question,  '*Does  your  pasture  border  on 
the  creek  ?"  said  :  '*Yes,  my  farm  borders  on  the  creek. 
In  fact,  I  own  part  of  the  creek  along  there," — the  inquiry 
would  be  freed  from  all  uncertainty.  Giving  to  his  testi- 
mony, however,  every  reasonable  intendment  from  which 
it  may  be  inferred  that  Harkness  owned  land  that  bor- 
dered upon  Grave  Creek  when  plaintiff  diverted  the  water 
thereof,  can  the  defendants  successfully  invoke  the  rule 
for  wliich^  they  contend  ?  It  will  be  remembered  that 
they  allege  in  the  answer  that  prior  to  securing  plaintiff's 
deed  they  became  the  owners  by  purchase  of  all  the  water 
rights  upon  said  creek,  except  for  the  purpose  of  irriga- 
tion, and  that  they  are  now  entitled  to  the  use  of  the 
water  during  the  mining  season.  No  evidence  was  of- 
fered, however,  tending  to  show  that  they  had  secured 
a  right  to  divert  or  use  the  water  of  Grave  Creek  for  any 
purpose,  and,  so  far  as  the  record  of  this  case  is  con- 
cerned, they  are  mere  trespassers. 

The  defendants  having  no  apparent  right  to  the  water, 
and  not  having  adversely  used  it  for  the  statutory  period, 
can  they  be  permitted  to  question  plaintiff's  right  to  the 
use  of  ^the  -water  on  account  of  such  private  ownership 
of  land  below  his  claim,  and  thus  deprive  him  of  said 
use  for  milling  and  mining,  unless  continued  by  him  ten 
years  for  those  purposes?  While  the  rule  is  quite  uni- 
form that,  to  w^arrant  relief  by  injunction,  the  party 
aggrieved  must  show  a  satisfactory  title  to  the  right 
involved,  and,  if  such  title  be  denied,  or  in  doubt,  a 
perpetual  injunction  will  generally  be  refused  against  a 
defendant  in  possession  until  the  complainant's  title  is 
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established  at  law,  yet  this  court  has  repeatedly  held 
that  an  injunction  was  properly  issued  to  protect  the 
rights  of  a  settler  upon  the  public  domain  against  the 
claim  of  a  mere  trespasser  when  the  threatened  injury 
to  the  estate  would  be  irreparable,  without  first  trying 
the  title  at  law  :  Kitchersidey,  Myers^  10  Or.  21 ;  Jack- 
aon  V.  Jackson,  17  Or.  110  (19  Pac.  847);  Hindman  v. 
Jiizor,  21  Or.  112  (27  Pac.  13);  Allen  v.  Dunlap,  24  Or. 
229  (33  Pac.  675).  In  Cardoza  v.  Calkins,  117  Cal.  106 
(48  Pac.  1010), —  a  suit  to  enjoin  the  diversion  of  the 
waters  of  certain  gulches, —  where  the  evidence  showed 
without  substantial  conflict  that  plaintiffs  were  in  the 
actual  and  peaceable  enjoyment  and  possession  of  all 
the  waters  of  the  gulches  through  their  ditch  at  the  time 
of  defendants'  diversion  thereof,  and  disclosed  no  better 
right  in  the  defendants,  it  was  held  that  the  prior  actual 
possession  of  the  plaintiffs  was  sufficient  to  entitle  them 
to  an  injunction  as  against  the  defendants.  To  the  same 
effect,  see  Uti  v.  Frey,  106  Cal.  392  (39  Pac.  807).  The 
rule  in  ejectment  is  that  the  plaintiff  must  recover,  if  at 
all,  upon  the  strength  of  his  own  title ;  but  his  prior 
possession  of  real  property  for  any  length  of  time  is 
prima  facie  evidence  of  title,  and  sufficient  to  entitle 
him  to  a  judgment  therefor  against  a  mere  volunteer 
or  trespasser  :  Oregon  Ry,  &  Nav.  Co,\,  Hertzberg,  26  Or. 
216  (37  Pac.  1019).  The  rule,  upon  principle,  must  be 
the  same  in  equity,  and  hence,  the  plaintiff  having  made 
a  prior  use  of  the  water  of  the  creek  for  milling  and  min- 
ing, his  right  to  continue  such  use,  as  against  the  defend- 
ants, who,  so  far  as  the  record  herein  shows,  are  mere, 
volunteers,  can  not  be  disturbed  unless  the  plaintiff,  by 
his  conduct,  has  forfeited  such  right. 

The  defendant  Hampton  testifies^that  when  the  plain- 
tiff executed  the  right  of  way  deed  the  latter  represented 
39  Oil— 2. 
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to  him  that  he  claimed  the  use  of  the  w^ater  so  diverted 
for  irrigation  only.  The  plaintiflF,  however,  denies  that 
he  ever  made  any  such  representation.  The  question 
thus  involved  was  one  of  fact  which  the  court  was  called 
upon  to  decide  from  the  contradictory  testimony  of  tlie 
witnesses,  and  its  finding  that  plaintiff  never  made  any 
such  statement  to  the  defendant  being  reasonably  de- 
ducible  from  the  whole  testimony  will  not  be  set  aside. 
4.  The  plaintiff,  on  July  10, 1889,  filed  in  the  office  of 
the  county  clerk  of  Josephine  County  a  notice  of  which 
the  following  is  a  copy  : 

'* Notice  is  hereby  given  that  I  have  dug  a  ditch  in 
sections  8  and  9,  and  claim  for  irrigation  purposes  the 
first  right  of  three  hundred  inches  of  the  water  of  Grave 
Creek  which  is  run  in  a  ditch  on  the  north  side  of  Grave 
Creek.  The  head  of  said  ditch  is  in  section  9,  township 
34  south,  range  5  west,  about  two  hundred  yards  above 
the  Esther  Quartz  Mill.  I  have  used  said  water  along 
the  line  of  said  ditch  nineteen  years." 

This  notice  is  a  circumstance  tending  to  corroborate 
Hampton's  testimony,  but  we  think  if  it  had  been  in- 
tended that  the  defendants  were  to  have  the  use  of  all 
the  water  of  said  creek  during  the  mining  season,  some 
mention  thereof  would  have  been  made  in  the  deed  exe- 
cuted by  the  plaintiff.  That  deed,  however,  having  con- 
tained no  recitals  to  that  effect,  it  is  evident,  we  think, 
that  plaintiff  intended  to  reserve  the  use  of  the  water 
flowing  in  his  ditch  during  the  mining  season.  It  fol- 
lows from  these  considerations  that  the  decree  is  affirmed. 

Affirmed. 
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Argued  18  November ;  decided  10  December,  1900. 
STATE  11.   CARXSON. 

[«2Pac.  1016.] 

Pbopebty  Qualification  of  G&and  Juror. 

1.  Hill's  Ann.  Laws,  §  952,  and  g  954,  as  amended  by  Laws,  1898,  p.  84,  require 
the  county  court  at  its  first  term  In  each  year  to  make  a  Jury  list  fW)m  the  last 
preceding  assessment  roll.  Not  less  than  ten  days  before  a  term  of  the  circuit 
court  at  which  jurors  are  required  to  serve,  thirty-one  persons  are  to  be  drawn 
from  the  names  previously  taken  from  the  list  deposited  in  the  J  ury  box,  and 
flnom  these  seven  are  to  be  chosen  as  grand  jurors.  Held,  that  a  grand  Juror 
serving  at  a  term  of  court  commencing  January  8, 1900,  is  eligible,  his  name  ap. 
pearlng  on  the  assessment  roll  for  1896,  since  his  selection  ten  days  before  the 
term  must  have  occurred  in  1899,  and  his  name  must  have  been  taken  flrom  a  list 
prepared  by  the  county  court  at  its  first  term  in  1809  trozn  the  assessment  roll 
of  1806. 

Grand  Juror— *' Taxable  Person." 

2.  Where  a  person  is  entered  on  the  assessment  roll  as  the  owner  of  certain 
realty,  and  is  allowed  an  exemption  to  the  full  amount  of  the  assessed  value  of 
the  realty,  he  is  still  a  taxable  person  within  a  statute  requiring  grand  Jurors  to 
be  taxable  persons,  since  the  statute  of  exemption  (HlH's  Ann.  Laws,  1 2782,  subd. 
K)  exempts  personalty  only. 

Qualification  of  Grand  Juror— Effect  of  Selling  Property. 

3.  That  the  owner  of  realty  entered  on  the  assessment  roll  may  have  trans- 
ferred it  to  another  before  being  drawn  as  a  grand  Juror  does  not  disqualify  him  as 
such  Juror,  under  Hill's  Ann.  Laws,  2  2770,  requiring  grand  Jurors  to  be  selected 
fkt>m  the  taxable  persons  of  the  county. 

Constitution ALiTT  of  Law  fob  Selecting  Grand  Juror.s. 

4.  Since  the  Constitution  of  Oregon  requires  only  that  grand  Jurors  shall  be 
■elected  f^om  the  most  competent  of  the  permanent  citizens  of  the  county.  Article 
VII,  1 18,  it  necessarily  devolved  upon  the  legislature  to  prescribe  what  class  of 
persons  shall  be  considered  most  competent,  and  how  their  competency  shall  be 
determined ;  and  its  directions  on  that  subject  (Section  947,  Hill's  Ann.  Laws,) 
prescribing  the  qualifications  of  grand  Jurors,  and  providing  (section  1234)  that 
no  challenge  to  the  panel  or  any  member  thereof  shall  be  allowed  except  by  the 
court  for  lack  of  the  required  qualification,  is  constitutional. 

Conclusiveness  of  Decision  as  to  Qualifications. 

5.  As  no  appeal  exists  by  right  trojxx  the  decision  of  the  trial  court  on  the 
qualifications  of  a  grand  Juror,  and  none  is  conferred  by  statute,  the  decision  of 
that  court  is  conclusive  and  can  not  be  contradicted  or  reviewed. 

Grand  Jubobt— Temporary  Absence  From  State. 

6.  The  fact  that  a  person  whose  name  is  on  the  Jury  list  afterward  tempo- 
rarily leaves  the  state,  without  intent  to  change  his  habitation,  does  not  dis- 
qualify him  as  a  grand  Juror  after  his  return. 

Indictment— Allegation  of  Venue. 

7.  Under  Hill's  Ann.  Laws,  g  1279,  subd.  4,  making  an  indictment  sufficient  if 
It  can  be  understood  therefrom  that  the  crime  was  committed  within  the  JarlR- 
dletlon  of  the  court,  an  indictment  averring  that  the  crime  was  committed  in  the 
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county  is  sufficient,  and  need  not  negative  the  £act  that  It  might  have  been  com- 
mitted in  that  part  of  the  county  over  which  the  federal  courts  have  excluHlvc 
Jurisdiction,  this  being  a  matter  of  defense. 

Indictment— Waivkr  of  Objection  ok  1)upli<:ity. 

8.  An  objection  to  an  Indictment  on  the  ground  of  duplicity  must  be  niis(>d 
by  demurrer,  or  it  will  be  considered  waived :  £Xate  v.  Lee.  33  Or.  506,  cik'd. 

Indictment— RoBBKBY  with  Dangerous  "Weapon. 

9.  Under  a  statute  such  as  Hection  1741  of  Uiirs  Ann.  I^aws,  puniMhing  any 
person  who,  being  armed  with  a  dangerous  weapon,  shall  assault  another  with 
intent,  if  resisted,  to  kill  or  wound  the  person  assaulted,  and  shall  rob  or  take 
fktim  the  person  assaulted  any  property,  etc.,  an  indictment  is  sufficient  as  to  the 
use  of  the  means  of  assault  when  it  charges  that  the  accused,  being  armed  with  a 
dangerous  weapon,  to  wit, a  Winchester  rifle,  loaded  with  powder  and  bullets,  did 
wilfully  and  feloniously  assault  persons  named  by  feloniously  aiming  and  point'- 
ing  said  rifle  at  and  towards  the  bodies  of  such  persons,  accused  being  then  and 
there  within  shooting  distance. 

Sufficiency  of  Order  for  Grand  Jury. 

10.  Under  the  act  of  February  17, 1K0O  (Laws,  1890,  p.  99),  authorizing  the  court 
to  convene  a  grand  Jury  whenever,  in  its  opinion,  it  may  be  advisable,  the 
order  to  have  a  Jury  drawn  is  an  expression  of  the  court^s  opinion  as  to  a  necessity 
therefor,  and  it  need  not  make  a  special  finding  in  respect  theretxi. 

From  Multnomah  :    Mklvin  C.  Gbor(jb,  Judge. 

Andrew  Carlson  appealed  from  two  convictions  of  rob- 
bery with  force.  The  cases  are  reported  for  convenience 
under  one  head.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Chas,  J,  Schnabel. 

For  the  state  there  was  a  brief  over  the  names  of  D.  R, 
N.  Bla4ikhurn^  Attorney-General,  Qeo,  E,  Chamberlain, 
District  Attorney,  and  Arthtir  C,  Spencer,  with  an  oral 
argument  by  Mr.  Blackburn, 

Mr.  Justice  Moorb  delivered  the  opinion  of  the  court. 

The  defendant  Andrew  Carlson  was  convicted  upon  an 
indictment  charging  him  with  the  crime  of  assault  and 
robbery,  being  armed  with  a  dangerous  weapon,  alleged 
to  have  been  committed  in  Multnomah  County,  Novem- 
ber 4,  1899,  by  putting  C.  E.  Harding  and  C.  H.  Knud- 
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son  iQ  fear,  and  taking  frora  each  a  watcli  and  certain 
gold,  silver,  and  nickel  coins ;  and,  having  been  scm)- 
tenced  therefor  to  imprisonment  in  the  penitentiary  for 
the  term  of  fourteen  years,  he  appeals. 

Within  the  time  allowed  to  plead,  he  filed  an  affidavit 
to  the  effect  that  one  William  Connor  was  a  member  of 
the  grand  jury  when  the  indictment  was  found  ;  that  at 
the  time  he  was  impaneled  as  such  he  was  not,  and  for 
a  year  immediately  preceding  had  hot  been,  an  inhabit- 
ant or  taxpayer  of  said  county,  but  was  and  had  been  a 
resident  of  Spokane,  Washington  ;  and  thereupon  moved 
the  court  to  set  aside  the  indictment  on  the  ground  that 
it  was  found  by  a  grand  jury  rendered  incompetent  bj^ 
the  impaneling  of  a  disqualified  person.  He  also  filed 
the  supplemental  affidavit  of  one  W.  D.  Freeman,  which 
shows  that  on  January  31,  1900,  he  examined  the  assess- 
ment and  tax  rolls  of  Multnomah  County  for  the  preced- 
ing year,  and  was  unable  to  find  any  property  assessed 
to  Connor ;  but  that  in  1898  William  Connor  and  Hen- 
rietta Connor, — the  latter  presumably  his  wife, — were 
assessed  with  certain  real  property  in  said  county  valued 
at  $300,  and  allowed  an  exemption  in  that  sum,  and  that 
in  1899  said  real  property  was  assessed  to  one  May  I). 
Engalls.  The  district  attorney  filed  the  counter  affidavit 
of  Connor  to  the  effect  that  he  was,  and  for  twenty  years 
prior  thereto  had  been,  a  resident  of  said  county,  but  in 
May,  1899,  he  went  to  Spokane  to  make  a  visit,  with  no 
intention  of  changing  his  residence  ;  that  on  the  twenty- 
eighth  of  that  month,  being  afflicted  with  appendicitis, 
he  submitted  to  a  surgical  operation,  which  kept  him  in 
a  hospital  until  August  24,  1899,  and  as  soon  as  he  was 
able  to  travel  he  left  said  city,  arriving  in  Multnomah 
County  on  the  sixth  of  the  following  month.  The  de- 
fendant filed  an  affidavit  in  reply  to  the  effect  that  from 
October,  1898,  to  September,  1899,  Connor  was  identified 
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with  a  corporation  engaged  in  constructing  irrigating 
ditches  in  the  vicinity  of  Spokane,  during  which  time  he 
stated  to  J.  Poole,  A.  Chase,  and  J.  H.  Ray,  residents 
of  said  city,  that  he  had  become  a  permanent  inhabitant 
thereof ;  that,  after  he  recovered  from  said  operation,  he 
was  advised  by  his  physician  that  a  change  of  climate 
was  necessary,  whereupon  he  returned  to  Multnomah 
County  ;  and  that  the  facts  stated  in  this  aflSdavit  could 
be  substantiated  by  the  depositions  of  said  Poole,  Chase, 
and  Ray.  He  thereupon  moved  the  court  to  appoint 
some  person  at  Spokane  to  take  the  same,  and  also  to 
require  Connor  to  appear  before  a  notary  public  in  Mult- 
nomah County  to  give  his  deposition  respecting  the  mat- 
ters set  forth  in  his  affidavit.  The  court,  having  denied 
the  latter  motion,  refused  to  set  aside  the  indictment, 
whereupon  the  defendant  excepted,  and  his  counsel  con- 
tends that  error  was  committed  in  these  respects. 

Where  the  statute  permits  a  person  accused  of  the 
commission  of  a  crime  to  challenge  the  panel,  it  has 
been  held  that,  if  a  grand  juror  is  incompetent,  the 
defendant  is  not  required  to  show  affirmatively  that  the 
juror  participated  in  the  deliberations  of  the  grand  jury 
when  the  indictment  was  found  {State  v.  Smith,  80  N.  C. 
410);  that  a  motion  made  at  the  proper  time  to  set  aside 
an  indictment  on  the  ground  that  one  of  the  grand  jurors 
did  not  possess  the  necessary  qualifications  affords  a  good 
plea  in  abatement  (10  Ency.  PL  &  Pr.  355  ;  State  v.  Tilly^ 
8  Baxt.  381 ;  People  v.  Wintermute,  1  Dak.  63,  46  N.  W. 
694 ;  State  v.  Parks,  21  La.  Ann.  251 ;  Doyle  v.  State,  17 
Ohio,  222  ;  Barney  v.  State,  12  Smedes  &  M.  69  ;  State  v. 
Wilcox,  104  N.  C.  847,  10  S.  E.  453 ;  State  v.  Jacobs,  6 
Tex.  99 ;  United  States  v.  Hammond,  2  Woods,  197,  Fed. 
Cas.  No.  15294);  that  the  proper  time  to  interpose  such 
motion  is  after  arraignment,  and  before  a  demurrer,  has 
been  filed,  or  a  plea  entered  {State  v.  Pool^  20  Or.  150,  25 
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Pac.  375 ;  State  v.  Witt,  33  Or.  594,  55  Pac.  1053) ;  and, 
it  being  insisted  that  the  defendant's  motion  presented 
this  question  to  the  attention  of  the  trial  court,  we  will 
examine  the  alleged  error  of  which  he  complains. 

1.  The  first  question  to  be  considered  is  whether 
Connor  possessed  the  necessary  property  qualification 
to  render  him  a  competent  grand  juror.  The  county 
assessor  each  year  is  required  to  set  down  in  the  assess- 
ment roll  the  names  of  all  the  taxable  persons  in  his 
county  :  Hill's  Ann.  Laws,  §  2770.  It  is  made  the  duty 
of  the  county  court  of  each  county,  at  its  first  term  in 
each  year,  to  make  from  the  last  preceding  assessment 
roll  of  the  county  a  jury  list  containing  the  names  of 
not  less  than  two  hundred  nor  more  than  six  hundred 
persons:  Hill's  Ann.  Laws,  §  952,  and  section  954,  as 
amended  February  21,  1893  (Laws,  1893,  p.  84).  The 
county  clerk  is  required  to  keep  a  jury  box,  and  on 
receiving  the  jury  list  he  must  destroy  all  ballots  remain- 
ing in  the  box,  and  prepare  and  deposit  therein  separate 
ballots  containing  the  name  of  each  person  embraced 
in  said  list :  Hill's  Ann.  Laws,  §  956.  Not  less  than  ten 
nor  more  than  twenty  days  before  holding  a  term  of  the 
circuit  court  at  which  the  jurors  are  required  to  serve, 
thirty-one  persons  shall  be  drawn  at  the  office  of  the 
county  clerk  from  the  names  deposited  in  the  jury  box, 
and  from  the  number  so  selected  who  are  in  attendance 
upon  the  court  seven  are  drawn  by  lot  as  grand  jurors  : 
Hill's  Ann.  Laws,  §§  957-959, 1230.  It  is  admitted  that 
Connor's  name  was  entered  on  the  assessment  roll  of 
Multnomah  County  for  1898  by  the  assessor  as  a  taxable 
person  of  said  county. 

2.     Freeman's  affidavit  shows  that  the  real  property 
assessed  to  him  and  his  wife  was  valued  at  $300,  and 
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they  were  allowed  an  exemption  from  tax(ition  of  that 
sum.  The  statute  exempts  from  taxation  personal  prop- 
erty of  every  householder  to  the  amount  of  $300  :  Hill's 
Ann.  Laws,  §  2732,  subd.  8.  If  the  liability  to  pay  a 
tax  were  a  prerequisite  to  qualify  a  person  for  the  per- 
formance of  jury  duty,  the  exemption  noted  is  not  appli- 
cable to  an  assessment  of  real  property,  and  Connor's 
name  was,  therefore,  properly  entered  on  the  assessment 
roll  of  1898  as  a  taxable  person  of  said  county.  It  does 
not  appear  when  he  was  drawn  as  one  of  the  panel  of 
jurors,  but,  as  the  term  of  court  at  which  the  indictment 
was  found  was  appointed  by  law,  and  convened  Monday, 
January  8,  1900,  his  selection  must  have  occurred  not 
less  than  ten  days  prior  thereto,  or  not  later  than  Decem- 
ber 29,  1899,  thus  conclusively  showing  that  his  name 
was  deposited  in  the  jury  box  as  taken  from  the  list 
made  by  the  county  court  at  its  first  term  in  1899  from 
the  last  preceding  assessment  roll  of  the  county. 

3.  It  also  appears  from  Freeman's  affidavit  that  the 
land  so  assessed  to  Connor  and  his  wife  in  1898  was 
assessed  the  next  year  to  another  person.  If  it  be 
assumed  that  an  assessment  of  such  property  to  any 
person  affords  evidence  of  his  ownership  thereof,  the 
transfer  of  the  title  by  Connor  and  wife  after  his  name 
was  entered  in  the  assessment  roll  of  Multnomah  Countv 
as  the  owner  thereof  would  not  disqualify  him  as  a  juror  : 
State  V.  Middleton,  5  Port.  (Ala.) 484. 

4.  The  next  inquiry  is  whether,  after  a  grand  juror 
has  been  drawn  and  impaneled  in  pursuance  of  a  consti- 
tutional statute,  evidence  is  admissible  to  show  that  hk 
does  not  possess  the  qualifications  prescribed  by  law.  Be- 
fore accepting  a  person  drawn  as  a  grand  juror,  the  court 
must  be  satisfied  that  such  person  is  duly  qualified  to  act 
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as  such  juror;  but,  when  drawn  and  found  qualified,  he 
must  be  accepted,  unless  the  court,  on  the  application  of 
the  juror,  and  before  he  is  sworn,  shall  excuse  him  from 
such  service  for  any  of  the  reasons  prescribed  by  Chapter 
XII  of  the  Code  of  Civil  Procedure  :  Hill's  Ann.  Laws, 
§  1233.  No  challenge  shall  be  made  or  allowed  to  the 
panel  from  which  the  grand  jury  is  drawn,  nor  to  an 
individual  grand  juror,  unless  when  made  by  the  court 
for  want  of  qualification  as  prescribed :  Hill's  Ann.  Laws, 
§  1234.  The  statute  having  thus  imposed  upon  the  court 
the  duty  of  ascertaining  the  qualifications  of  grand  jurors 
before  accepting  them,  and  prohibited  all  persons  from 
challenging  the  panel  or  any  individual  grand  juror,  it 
remains  to  be  seen  whether  the  statute,  in  these  respects, 
is  violative  of  any  constitutional  provision.  The  terrors 
of  the  Inquisition,  and  the  arrest  and  imprisonment  of 
persons  from  private  malice  or  for  entertaining  diflfereut 
opinions  from  the  ruling  power  respecting  political  and 
religious  matters,  induced  the  adoption  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States, 
which  contains  the  following  declaration  :  **No  person 
shall  be  held  to  answer  for  a  capital  pr  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand 
jury,"  etc.  But  this  clause  relates  only  to  federal  pro- 
cedure, and  hence  does  not  apply  to  criminal  actions  in 
which  the  state  courts  have  exclusive  jurisdiction.  The 
organic  law  of  this  state  requires  the  legislative  assembly 
so  to  provide  that,  when  grand  jurors  are  drawn,  tliov 
shall  be  selected  from  the  most  competent  of  the  perma- 
nent citizens  of  the  county:  Const.  Or.  Art.  VII,  §  18. 
But  it  did  not  prescribe  the  method  of  determining  who 
are  the  most  competent  of  the  permanent  citizens  of  a 
county  from  whom  the  jurors  are  to  be  chosen,  nor  grant 
to  any  person  the  right  to  challenge  the  array,  or  to 
object  to  an  individual  grand  juror  when  drawn.     The 
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state  constitution  being  a  limitation,  and  not  a'grant,  of 
power,  the  legislative  assembly  possesses  the  requisite 
authority  to  prescribe  the  class  of  citizens  who  shall  be 
eligible  as  jurors,  and  to  provide  the  exclusive  method 
of  determining  their  qualifications  when  drawn  as  grand 
jurors.  It  has,  in  the  exercise  of  this  power,  imposed 
upon  the  court  the  duty  of  ascertaining  whether  a  person 
drawn  as  a  grand  juror  is  a  citizen  of  the  United  States,  a 
male  inhabitant  of  the  county  in  which  he  was  returned, 
and  has  been  an  inhabitant  thereof  for  the  year  immedi- 
ately preceding ;  that  he  is  over  twenty-one  years  of  age, 
of  sound  mind,  and  in  the  possession  of  his  natural  facul- 
ties :   Hill's  Ann.  Laws,  §  947. 

5.  The  ^statute,  in  effect,  interposes  a  challenge  to 
each  grand  juror  drawn,  thereby  making  his  qualifica- 
tions an  issue  of  fact  which  the  court  must  determine  ; 
and  as  an  appeal  from  the  decision  rendered  thereon  does 
not  exist  of  right  (2  Ency.  PI.  &  Pr.  19),  and  is  not  con- 
ferred by  statute,  it  is  necessarily  conclusive  upon  the 
question  involved. 

6.  It  must  be  presumed  that  the  court,  in  impaneling 
the  grand  jury,  discharged  the  duty  imposed  upon  it,  and 
ascertained  the  qualification  of  each  person  drawn  before 
accepting  him ;  and,  notwithstanding  it  may  have  ap- 
peared that  Connor  was  absent  from  the  state  on  tempo- 
rary business,  without  intent  to  change  his  habitation, 
such  absence  did  not  disqualify  him  as  a  grand  juror : 
State  V.  Alexander,  35  La.  Ann.  1100.  Connor  having 
been  selected  as  a  qualified  juror,  and  placed  on  the  regu- 
lar jury  list,  and  thereafter  accepted  by  the  court  as  a 
grand  juror,  no  error  was  committed  in  refusing  to  set 
aside  the  indictment  for  any  disqualification  on  his  part. 
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7.  The  court  haying  overruled  defendant's  demurrer 
to  the  indictment  on  the  ground  that  it  does  not  allege 
that  the  crime  was  committed  within  the  jurisdiction  of 
the'^trial  court,  it  is  contended  that  an  error  was  com- 
mitted thereby.  It  is  argued  that,  notwithstanding  it  is 
alleged  in  the  indictment  that  the  crime  was  committed 
in  Multnomah  County,  such  averment  does  not  negative 
the  fact  that  the  alleged  crime  might  have  been  com- 
mitted in  that  part  of  said  county  over  which  the  courts 
of  the  United  States  have  exclusive  jurisdiction.  The 
jurisdiction  of  the  state  over  persons  within  its  borders 
being  general,  and  that  of  the  United  States  exceptional 
over  places  purchased  for  specific  uses  of  the  general  gov- 
ernment, it  is  not  necessary,  in  an  indictment  in  the  state 
courts,  to  negative  the  jurisdiction  of  the  federal  courts  ; 
but,  if  the  latter  have  exclusive  jurisdiction  over  the 
oflFense,  it  is  amatter  of  defense  simply  :  People  v.  Collins, 
105  Cal.  604  (39  Pac.  16).  The  statute  provides  that  an 
indictment  is  sufficient  if  it  can  be  understood  therefrom 
"that  the  crime  was  committed  within  the  jurisdiction  of 
the  court":  Hill's  Ann.  Laws,  §  1279,  subd.  4.  If  the 
indictment  had  stated  that  the  crime  was  committed 
within  the  jurisdiction  of  the  court,  without  alleging 
that  it  had  been  committed  within  a  particular  county 
of  the  state,  it  would  not  have  been  an  averment  of  a 
fact,  but  the  mere  statement  of  a  conclusion  of  law, 
which  would  have  rendered  the  indictment  vulnerable  to 
a  demurrer  interposed  on  that  ground :  Early  v.  Com- 
monwealth, 93  Va.  766  (24  S.  E.  936) .  The  jurisdiction 
of  the  circuit  court  for  Multnomah  County  being  general, 
the  averment  in  the  indictment  that  the  oflfense  was  com- 
mitted in  that  county  is  a  sufficient  allegation  that  it  was 
committed  within  the  jurisdiction  of  the  court :  Druin- 
mond  V.  Republic  of  Texas,  2  Tex.  156. 
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8.  It  is  contended  that  the  indictment  charges  more 
than  one  crime,  to  wit,  assault  and  robbery ;  but,  as  no 
demurrer  was  interposed  on  account  of  the  alleged  du- 
plicity, if  any  existed,  it  was  thereby  waived :  Hill's 
Ann.  Laws,  §  1322  ;  State  v.  Bruce,  5  Or.  68  (20  Am.  Rep. 
734) ;  State  v.  Doty,  5  Or.  491 ;  State  v.  Jarvia,  18  Or.  360 
(23  Pac.  251)  ;  State  v.  Home,  20  Or.  485  (26  Pac.  665)  ; 
State  V.  Lee,  33  Or.  506  (56  Pac.  415). 

9.  It  is  also  contended  that  the  indictment  does  not 
state  facts  sufficient  to  constitute  a  crime,  in  failing  to  aver 
that  the  alleged  dangerous  weapon  was  aimed  or  pointed 
at  the  persons  claimed  to  have  been  assaulted  and  robbed, 
and  hence  the  court  erred  in  overruling  a  demurrer  inter- 
posed on  that  ground.  The  statute  provides  that  if  any 
person,  being  armed  with  a  dangerous  weapon,  shall  as- 
sault another  with  intent,  if  resisted,  to  kill  or  wound" 
the  person  assaulted,  and  shall  rob,  steal,  or  take  from 
the  person  assaulted  any  money  or  other  property  which 
may  be  the  subject  of  larceny,  such  person,  upon  con- 
viction thereof,  shall  be  punished,  etc.  :  Hill's  Ann. 
Laws,  §  1741.  The  indictment,  so  far  as  it  relates  to 
the  use  of  a  dangerous  weapon,  charges  the  commission 
of  the  offense  as  follows  :  **The  said  Andrew  Carlson,  on 
the  fourth  day  of  November,  A.  D.  1899,  in  the  County 
of  Multnomah,  and  State  of  Oregon,  being  then  and  there 
armed  with  a  dangerous  weapon,  to  wit,  a  Winchester 
rifle,  loaded  with  powder  and  leaden  bullets,  did  wilfully 
and  feloniously  assault  C.  E.  Harding  and  C.  H.  Knud- 
son  by  then  and  there  feloniously  aiming  and  pointing 
said  Winchester  rifle  at  and  towards  the  bodies  of  the 
said  C.  E.  Harding  and  C.  H.  Knudson ;  he,  the  said 
Andrew  Carlson,  being  then  and  there  within  shooting 
distance  of  the  said  C.  E.  Harding  and  C.  H.  Knudson," 
etc.     In  Commonwealth  v.  Martin,  17  Mass.  359,  under  a 
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statute  of  Massachusetts  similar  to  ours,  the  defendant 
was  indicted  for  robbery,  the  charging  part  in  relation 
to  the  dangerous  weapon  being  as  follows:  *'He,  the 
said  Michael  Martin,  being  then  and  there,  at  the  time 
of  committing  the  assault  aforesaid,  in  manner  and  form 
aforesaid,  armed  with  a  dangerous  weapon  called  a  pistol, 
with  intent  him  the  said  John  Bray,  then  and  there  feloni- 
ously to  kill  and  maim,"  etc.;  and  it  was  held  that  it 
was  sufficient  that  the  party  accused  of  the  commission 
of  the  crime  be  armed  with  a  dangerous  weapon  with 
intent  to  kill  and  maim  the  party  assaulted  by  him  in 
case  such  killing  or  maiming  be  necessary  to  the  purpose 
of  robbery,  and  that  he  have  the  power  of  executing  such 
intent.  We  think  the  indictment  sufficiently  charges  the 
commission  of  the  offense  by  the  use  of  the  alleged  means, 
and  that  no  error  was  committed  in  overruling  the  de- 
murrer. 

10.  The  organic  law  of  the  state  having  authorized 
the  legislative  assembly  to  modify  or  abolish  grand  juries 
(Const.  Or.  Art.  VII,  §  18),  an  act  was  approved  Febru- 
ary 17,  1899  (Laws,  1899,  p.  99),  providing  for  criminal 
prosecutions  by  information,  but  authorizing  the  court 
to  convene  a  grand  jury  whenever,  in  its  opinion,  it  was 
advisable.  The  court  having  made  no  finding  in  respect 
to  the  necessity  for  calling  a  grand  jury,  it  is  insisted 
that  the  grand  jury  impaneled  had  no  authority  to  act, 
and  hence  the  court  erred  in  not  setting  aside  the  indict- 
ment. It  does  not  conclusively  appear  that  this  ques- 
tion was  presented  to  the  trial  court  for  its  consideration, 
but,  assuming  it  to  have  been,  the  point  contended  for 
is  without  merit,  for  the  court,  having  ordered  a  grand 
jury  to  be  drawn,  thereby  expressed  its  opinion  that  a 
necessity  therefor  existed.  'No  pre  judicial^  error  appear- 
ing in  the  record,  it  follows  that  the  judgment  is  affirmed. 

Affirmed. 
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Second  Case. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

The  defendant  A.  Carlson  was  indicted  for  and  con- 
victed of  the  crime  of  assault  and  robbery,  being  armed 
with  a  dangerous  weapon,  alleged  to  have  been  com- 
mitted in  Multnomah  County,  Oregon,  September  12, 
1899,  by  putting  Mrs.  C.  T.  Dickinson  in  fear,  and  tak- 
ing from  her  a  gold  watch  and  a  gold  chain,  and  certain 
gold  and  silver  coins  of  the  United  States,  and,  having 
been  sentenced  to  imprisonment  in  the  penitentiary  for 
the  term  of  fourteen  years,  he  appeals,  assigning  the 
same  errors  as  are  alleged  in  the  case  of  State  v.  Carlson 
for  the  robbery  of  Harding  and  Knudson.  Having  in 
that  case  considered  and  passed  upon  the  questions  pre- 
sented adversely  to  the  defendant's  contention,  it  follows 
that  the  judgment  is  affirmed.  Affirmed. 
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*^    "•  [64  Pa.  856;  66  Pac.  1068;  58  Cent.  Law  Jour.  128.] 

Waters— Extent  of  Right  of  Appropriation. 

1.  A  riparian  proprietor  has  a  right  to  the  use  and  enjoyment  of  the  water 
that  naturally  flows  past  or  through  his  land,  subject  to  the  right  of  other  ripa^ 
rian  owners  to  a  reasonable  use  thereof  for  domestic,  agricultural,  and  manufac- 
turing purposes,  provided  that  the  upper  proprietor  does  not  appropriate  enough 
to  substantially  ii^ure  the  common  right  which  each  proprietor  has. 

I     What  and  When  Lands  are  Riparian. 

r  2.  Those  lands  are  riparian  that  border  on  a  stream,  and  are  under  one  own- 
ership, regardless  of  the  area,  the  sources  of  title,  or  time  of  acquirement:  thus, 
(inhere  the  land  of  one  person  boAiers  on  a  stream,  and  part  of  it  is  beyond  the 
natural  watershed,  it  is  all  riparian  land ;  or,  again,  where  an  owner  of  riparian 
land  subsequently  acquires  fh>m  one  source,  or  from  different  sources,  either 
|one  or  more  parcels  of  land  contiguous  to  the  first  parcel,  but  not  adjoining  the 
stream,  the  later  purchases  become  riparian. 

Right  to  Irrigate  Land  High  Above  the  Streak. 

3.  Where  defendant's  use  of  the  water  of  a  stream  for  irrigating  riparian  land 
was  not  suiBcient  to  materially  injure  plaintlflds,  who  were  lower  riparian  owners, 
the  fact  that  a  part  of  the  land  irrigated  by  deftlndant  was  so  fttr  above  the  level 
of  the  stream  that  it  could  not  be  irrigated  bj'  ditches  situated  entirely  on  his  own 
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land,  did  not  entitle  plalntlffli  to  an  ii^unction  restraining  defendant's  use  of  the 
water  for  irrigation,  since  defendant  had  the  right  to  so  use  it  so  long  as  it  did 
not  materially  injure  the  plaintlflte.  In  this  connection,  the  question  of  the  rea- 
sonableness of  using  water  so  ftir  above  the  stream  is  not  considered,  as  there  Is 
evidently  enough  water  for  all  parties  concerned. 

Injunction— Material  Injury  Necessary. 

4.  A  conrt  of  equity  should  not  enjoin  the  use  of  water  for  a  beneficial  pui^ 
pose  unless  it  appears  that  other  riparian  owners  will  be  materially  injured ;  but 
the  court  should  make  such  an  order  as  will  do  Justice  to  the  interested  parties 
iu  the  present  situation,  and  yet  prevent  the  use  of  the  water  that  is  sought  to  be 
stopped  from  ripening  into  an  adverse  title,  especially  where  one  of  the  parties 
asserted  an  absolute  title  to  enough  water  to  irrigate  his  land,  regardless  of  the 
rights  of  the  others. 

Pleadings— Decree  Outside  the  Issues. 

5.  Courts  should  not  undertake  to  settle  rights  that  are  not  properly  befon^ 
them  through  the  pleadings;  thus,  where  one  riparian  owner  sought  to  enjoin 
another  such  owner  firom  using  the  waters  of  the  stream  on  certain  land  because 
it  was  nonriparian,  the  court  should  not  undertake  to  ascertain  and  determine 
the  respective  rights  of  the  parties  to  the  water,  since  the  question  of  reasonable 
use  to  which  each  was  entitled  depended  on  the  season,  the  volume  of  the  water 
the  area  and  character  of  the  land,  and  other  circumstances  not  in  evidence,  and 
hence  there  was  no  basis  on  which  such  a  decree  could  properly  be  fhuned. 

Riparian  Land— Situation— Distance  from  Stream. 

*  6.  The  right  of  a  riparian  proprietor  to  use  the  waters  of  a  stream  for  a  bene- 
ficial puri>o6e  is  not  limited  to  the  watershed  of  the  stream  firom  which  the  water 
is  taken,  nor  to  bordering  lands  first  segregated  by  the  government. 

Equity— Discretion  as  to  Costs— Appeal. 

7.  Costs  in  equity  cases  are  adjudged  as  the  chancellor  may  deem  proper,  and 
his  decision  will  not  be  reviewed  on  appeal  unless  it  is  manifestly  wrong:  Dimr 
tuiek  V.  Botenfetd,  84  Or.  101,  applied. 

From  Lake  :    Henry  L.  Benson,  Judge. 

This  is  a  suit  by  Geo.  Jones  and  others  against  Geo. 
Conn  to  enjoin  him  from  diverting  the  waters  of  Chewau- 
can  River  through  a  ditch  recently  constructed  by  him . 
The  plaintiflFs  are  riparian  proprietors  on  the  river,  and 
the  owners  in  severalty  of  divers  tracts  of  arid  land,  ag- 
gregating several  thousand  acres.  These  lands  are  level, 
and,  when  irrigated,  very  fertile,  but  valueless  without. 
The  defendant  is  an  upper  riparian  proprietor,  owning 
eight  hundred  and  seventy-five  acres,  through  which  the 
river  flows  a  distance  of  one  and  three  fourths  to  two 
miles,  dividing  on  his  premises  into  two  main  channels, 
flowing  northeasterly  and  southeasterly,  which  in  turn 
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subdivide  into  numerous  channels  and  sloughs,  through 
each  of  which  the  waters  of  the  river  have  been  wont  to 
flow  from  time  immemorial.  The  greater  portion  of 
defendant's  land  is  elevated  from  seventy-five  to  eighty 
feet  above  the  river.  Three  hundred  and  twenty  acres 
of  it  are  contiguous  to,  but  acquired  by  different  convey- 
ances from,  land  immediately  bordering  on  the  stream. 
In  the  fall  of  1896  and  spring  of  1897  the  defendant 
constructed  the  ditch  in  question  for  the  purpose  of  irri- 
gating his  upland,  and  furnishing  better  power  to  a 
gristmill,  situated  on  the  river  a  short  distance  below 
its  forks,  which  he  had  theretofore  owned  and  operated 
with  water  conveyed  through  a  ditch  about  half  a  mile 
long,  located  on  his  own  premises.  The  new  ditch  taps 
the  river  one  and  one  half  or  two  miles  above  his  prop- 
erty, and  has  a  carrying  capacity  of  about  two  thousand 
five  hundred  inches.  The  upland  he  proposes  to  so  irri- 
gate is  somewhat  lower  than  the  bluff  between  it  and  the 
river,  and  slopes  slightly  away  therefrom,  so  that  it  is 
contended  that  any  water  used  thereon  for  irrigation  can 
not  find  its  way  by  percolation  back  into  the  river.  The 
object  of  this  suit  is  to  enjoin  the  defendant  from  using 
water  through  this  ditch,  on  the  theory  that  it  is  a  waste- 
ful and  unnecessary  means  of  supplying  power  to  his 
mill,  and  that  the  land  he  proposes  to  irrigate  is  non- 
riparian.  The  defendant  avers  that  all  his  lands  are 
riparian,  and  that,  as  a  riparian  proprietor,  he  is  enti- 
tled to  two  thousand  six  hundred  and  seventy-five  inches 
of  water  for  domestic,  stock,  irrigating,  and  manufactur- 
ing purposes ;  that  all  of  his  land  is  arid,  and  capable 
of  being  irrigated  from  the  river,  which  carries  a  large 
amount  of  water  during  the  irrigating  season  ;  that  the 
amount  he  proposes  to  take  and  consume  therefrom  is 
reasonably  necessary  for  the  purposes  indicated,  and  will 
not  be  of  any  material  injury  to  the  plaintiffs,  or  any  of 
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them.  The  court  below  found  that  the  defendant  was 
entitled  to  take  water  through  the  ditch  in  question,  but 
not  to  use  it.  for  the  irrigation  of  lands  contiguous  to, 
but  acquired  by  different  conveyances  from,  land  abut- 
ting directly  on  the  stream,  when  such  use  will  actually 
and  sensibly  affect  the  fights  of  the  plaintiffs  as  riparian 
proprietors,  and  entered  a  decree  perpetually  enjoining 
and  restraining  him  from  diverting  any  of  the  waters  of 
tlie  river  to  irrigate  such  land,  *'to  the  actual  and  per- 
ceptible injury  of  the  plaintiffs  as  riparian  proprietors 
upon  their  riparian  lands."  From  this  decree  both  par-  ' 
ties  appeal.  Affirmbd. 

For  appellants  there  was  a  brief  over  the  names  of 
E,  D.  Sperry,  Austin  S.  Hammond,  and  E.  M,  Bratiain, 
with  an  oral  argument  by  Mr.  Hammond, 

For  respondent  there  was  a  brief  over  the  names  of 
Chas.  A.  Cogswell,  W.  W,  Wilshire,  and  L,  F.  Conn  {Rufus 
Mallory,  counsel),  with  an  oral  argument  by  Mr,  Cogs- 
well. 

Mr.  Chief  Justice  Bean,  after  stating  the  case  in  the 
foregoing  language,  delivered  the  opinion. 

1.  This  is  a  controversy  between  riparian  proprietors 
upon  a  natural  watercourse.  There  is  virtually  but  one 
question  involved  in  the  case,  and  that  is  whether  the 
lands  which  the  defendant  seeks  to  irrigate  are  riprarian 
in  character.  It  is  practically  conceded  that  up  to  the 
commencement  of  the  suit  the  plaintiffs  had  not  been 
substantially  injured  or  damaged  on  account  of  the  use 
of  the  water  by  the  defendant,  and,  as  a  consequence, 
are  not  entitled  to  an  injunction  if  the  lands  are  ripa- 
rian;  but  the  contention  is  that  they  are  nonriparian, 
.^9  Or.— 3. 
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and  therefore  the  plaintiffs  are  entitled  to  an  injunction 
restraining  the  use  of  the  water  thereon  without  proof 
of  damage.  It  is  common  learning  that  every  person 
through  whose  premises  a  stream  of  water  flows  has  a 
right  to  its  use  and  enjoyment  as  it  passes  through  his 
land  ;  but,  as  all  other  proprietors  have  a  similar  right, 
it  necessarily  follows  that  one  can  not  use  or  divert  the 
water  to  the  injury  of  another.  The  right  of  each  must 
be  exercised  in  subordination  to  that  of  all  the  others. 
Within  these  limits,  each  proprietor  is  entitled  to  such 
use  of  the  stream  as  may  be  conformable  to  the  usages 
and  wants  of  the  community.  It  is  often  said  that  a 
riparian  proprietor  has  a  right,  inseparably  annexed  to 
the  soil,  to  have  the  water  of  a  stream  flow  down  to  his 
land  as  it  is  wont  to  run,  undiminished  in  quantity  and 
unimpaired  in  quality  ;  and  that,  if  an  upper  proprietor 
takes  it  from  the  stream,  he  must  return  substantially 
the  same  quantity  again  before  it  leaves  his  premises. 
This  rule,  however,  is  subject  to  the  limitation  now  well 
established  that  each  proprietor  is  entitled  to  a  reason- 
able use  of  the  water  for  domestic,  agricultural,  and 
manufacturing  purposes,  and  such  use  is  not  to  be  denied 
him  on  account  of  the  loss  necessarily  consequent  upon 
its  proper  enjoyment.  In  short,  he  has  a  right,  in  the 
language  of  Vice  Chancellor  Bacon  in  Earl  of  Sandwich 
V.  Railway  Co.,  10  Ch.  Div.  707,  712,  *'to  make  all  the 
use  he  can  —  to  derive  every  benefit  he  can  —  from  the 
stream,  provided  he  does  not  abstract  so  much  as  pre- 
vents other  people  from  having  equal  enjoyment  with 
himself";  or,  as  said  by  Lord  Kingsdown  in  Miner  v. 
Gilmour,  12  Moore  P.  C.  131,  156:  **  By  the  general 
law  applicable  to  running  streams,  every  riparian  pro- 
prietor has  a  right  to  what  may  be  called  the  ordinary 
use  of  the  water  flowing  past  his  land  ;  for  instance,  to 
the  reasonable  use  of  the  water  for  his  domestic  purposes 
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and  for  his  cattle,  and  this  without  regard  to  the  eflFect 
which  such  use  may  have,  in  case  of  a  deficiency,  upon 
proprietors  lower  down  the  stream.  But,  further,  he 
has  a  right  to  the  use  of  it  for  any  purpose,  or  what  may 
be  deemed  the  extraordinary  use  of  it,  provided  that  he 
does  not  thereby  interfere  with  the  rights  of  other  pro- 
prietors, either  above  or  below  him.  Subject  to  this 
condition,  he  may  dam  up  the  stream  for  the  purpose  of 
a  mill,  or  divert  the  water  for  the  purpose  of  irrigation. 
But  he  has  no  right  to  interrupt  the  regular  flow  of  the 
stream,  if  he  thereby  interferes  with  the  lawful  use  of 
the  water  by  other  proprietors,  and  inflicts  upon  them  a 
sensible  injuiy." 

The  right  of  a  riparian  proprietor  to  the  use  of  the 
water  of  a  stream  flowing  through  his  premises,  and  its 
limitations,  are  well  expressed  in  a  Maryland  case,  where 
the  court  say  :  **The  right  of  every  riparian  owner  to  the 
enjoyment  of  a  stream  of  running  water  in  its  natural 
state  in  flow,  quantity,  and  quality  is  too  well  established 
to  require  the  citation  of  authorities.  It  is  a  right  inci- 
dent and  appurtenant  to  the  ownership  of  the  land  itself, 
and,  being  a  common  right,  it  follows  that  every  proprie- 
tor is  bound  so  to  use  the  common  right  as  not  to  inter- 
fere with  an  equally  beneficial  enjoyment  of  it  by  others. 
This  is  the  necessary  result  of  the  equality  of  right  among 
all  the  proprietors  of  that  which  is  common  to  all.  As 
such  owner,  he  has  the  right  to  insist  that  the  stream 
shall  continue  to  run  uti  currere  solebat;  that  it  shall  con- 
tinue to  flow  through  his  land  in  its  usual  quantity,  at 
its  natural  place,  and  at  its  usual  height.  Without  a 
grant,  either  express  or  implied,  no  proprietor  has  the 
right  to  obstruct,  diminish,  or  accelerate  the  impelling 
force  of  a  stream  of  running  water.  Of  course,  we  are 
not  to  be  understood  as  meaning  there  can  be  no  diminu- 
tion or  increase  of  the  flow  whatever,  for  that  would  be 
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to  deny  any  valuable  use  of  it.  There  may  be  and  there 
must  be  allowed  to  all  of  that  which  is  common,  a  rea- 
sonable use ;  and  such  a  use,  although  it  may,  to  some 
extent,  diminish  the  quantity,  or  affect,,  in  a  measure, 
the  flow,  of  the  stream,  is  perfectly  consistent  with  the 
common  right.  The  limits  which  separate  the  lawful 
from  the  unlawful  use  of  a  stream  it  may  be  difficult  to 
define.  It  is,  in  fact,  impossible  to  lay  down  a  precise 
rule  to  cover  all  cases,  and  the  question  must  be  de- 
termined in  each  case,  taking  into  consideration  the  size 
of  the  stream,  the  velocity  of  the  current,  the  nature  of 
the  banks,  the  character  of  the  soil,  and  a  variety  of 
other  facts.  It  is  entirely  a  question  of  degree,  the  true 
test  being  whether  the  use  is  of  such  a  character  as  to 
affect  materially  the  equally  beneficial  use  of  the  stream 
by  others":  Mayor ^  etc.  of  Baltimore  v.  Appold^  42  Md. 
442,  456. 

It  is  accordingly  now  quite  generally  held  in  this  coun- 
try and  in  England  that,  after  the  natural  wants  of  all 
the  riparian  proprietors  have  been  supplied,  each  pro- 
prietor is  entitled  to  a  reasonable  use  of  the  water  for 
irrigating  purposes:  Washburn,  Easem.  (2  ed.)  *240 ; 
Gould,  Waters  (3  ed.),  §  217;  Long,  Irr.  §  11;  Black, 
Pom.  Water  Rights,  §  154  ;  Kinney,  Irr.  §  273  ;  17  Am.  & 
Eng.  Ency.  Law  (2  ed.),  487  ;  Coffman  v.  Robbing,  8  Or. 
278  ;  Low  v.  Schaffer,  24  Or.  239  (33  Pac.  678);  Weston  v. 
Alden,  8  Mass.  135 ;  Lux  v.  Haggin,  69  Cal.  255,  394  (10 
Pac.  674);  Blanchard  v.  Baker,  8  Me.  253  (23  Am.  Dec. 
504);  Benton  v.  Johncox,  17  Wash.  277  (61  Am.  St.  Rep. 
912);  Baker  v.  Brown,  55  Tex.  377  ;  Davis  v.  Getchell,  50 
Me.  602  (79  Am.  Dec.  636,  643,  note).  The  doctrine  as 
applied  to  the  arid  regions  of  the  West  is  thus  stated  by 
Mr.  Justice  McFarland  in  Harris  y,  Harrison,  93  Cal. 
676,  680  (29  Pac.  326):  '* According  to  the  common-law 
doctrine  of  riparian  ownership  as  generally  declared  in 
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England  and  in  most  of  the  American  states,  upon  the 
facts  in  the  case  at  bat  the  plaintiflFs  would  be  entitled  to 
have  the  waters  of  Harrison  Canyon  continue  to  flow  to 
and  upon  their  land  as  they  were  naturally  accustomed 
to  flow,  without  any  substantial  deterioration  in  quality 
or  diminution  in  quantity.  But  in  some  of  the  western 
and  southwestern  states  and  territories,  where  the  year 
is  divided  into  one  wet  and  one  dry  season,  and  irrigation 
is  necessary  to  successful  cultivation  of  the  soil,  the  doc- 
trine of  riparian  ownership  has  by  judicial  decision  been 
modified,  or,  rather,  enlarged,  so  as  to  include  the  reason- 
able use  of  natural  water  for  irrigating  the  riparian  land, 
although  such  use  may  appreciably  diminish  the  flow 
down  to  the  lower  riparian  proprietor.  *  *  *  Of 
course,  there  will  be  great  difficulty  in  many  cases  to  de- 
termine what  is  such  reasonable  use  ;  and  *what  is  such 
reasonable  use  is  a  question  of  fact,  and  depends  upon  the 
circumstances  appearing  in  eacli  particular  case.'  *  *  * 
The  larger  the  number  of  riparian  proprietors  whose 
rights  are  involved,  the  greater  will  be  the  difficulty  of 
adjustment.  In  such  a  case  the  length  of  the  stream,  the 
volume  of  water  in  it,  the  extent  of  each  ownership  along 
the  banks,  the  character  of  the  soil  owned  by  each  con- 
testant, the  area  sought  to  be  irrigated  by  each, — all 
these  and  many  other  considerations  must  enter  into  the 
solution  of  the  problem  ;  but  one  principle  is  surely  es- 
tablished, namely,  that  no  proprietor  can  absorb  all  the 
water  of  the  stream  so  as  to  allow  none  to  flow  down  to 
his  neighbor."  For  the  protection  of  the  rights  of  the 
several  riparian  proprietors  it  has  even  been  held  that  a 
court  of  equity  may  in  a  proper  case  apportion  the  flow 
of  the  stream,  after  the  natural  wants  of  the  several  pro- 
prietors have  been  satisfied,  in  such  a  manner  as  may 
seem  equitable  and  just  under  the  circumstances  :  Harris 
V.  Harrison,  93  Cal.  676,  680  (29  Pac.  326);    Wiggins 
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V.  Muscupiabe  Water  Co.  113  Cal.  182  (45  Pac.  160,  32 
L.  R.  A.  667);  Smithy.  Corbit,  116  Cal. 687  (48  Pac.  725). 

2.  The  plaintiffs  admit  the  rule  that,  after  the  natural 
wants  of  all  the  riparian  proprietors  have  been  supplied, 
each  is  entitled  to  a  reasonable  use  of  the  water  for  irri- 
gating purposes,  but  insist  that  the  exercise  of  the  right 
must  be  limited  to  the  tract  of  laud  through  which  the 
stream  flows  as  first  segregated  and  sold  by  the  govern- 
ment of  the  United  States,  and  that,  even  in  such  a  case, 
where  there  are  natural  barriers  within  the  tract  which 
would  prevent  a  portion  of  the  land  from  deriving  any 
benefit  from  the  flow  of  the  stream,  the  portion  lying 
beyond  the  barrier  should  be  excluded.  But,  as  we 
understand  the  law,  lands  bordering  on  a  stream  are 
riparian,  without  regard  to  their  extent.  After  a  con- 
siderable search,  we  are  unable  to  find  any  rule  deter- 
mining when  part  of  an  entire  tract  owned  by  one  person 
ceases  to  be  riparian.  The  discussions  in  the  books  are 
restricted  to  a  definition  of  riparian  proprietors  and  their 
respective  rights.  A  riparian  proprietor  is  one  whose 
land  is  bounded  by  a  natural  stream,  or  through  whose 
land  it  flows,  and  riparian  rights  are  those  .which  he  has 
to  the  use  of  the  water  of  the  stream.  They  are  derived 
entirely  from  the  ownership  of  the  land,  and  not  from 
its  area  or  the  source  of  its  title.  Mr.  Angell  remarks  : 
'*The  owners  of  watercourses  are  denominated  by  the 
civilians  riparian  proprietors,  and  the  use  of  the  same 
significant  and  convenient  term  is  now  fully  introduced 
into  the  common  law":  Angell,  Water  Courses  (6  ed.), 
§  10.  Gould  says  :  "Riparian  rights  proper  depend  upon 
the  ownership  of  land  contiguous  to  the  water  ":  Gould, 
Waters  (3  ed.),  §  148.  And  Kinney  says  that  *'  the  rights 
of  riparian  proprietors  are  such  as  grow  out  of,  or  are 
connected  with,  their  ownership  of   the  banks  of  the 
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streams  and  rivers":  Kinney,  Irr.  §  57.  And,  again 
(section  58):  "Whether  riparian  rights  attach  or  not, 
the  principal  question  depends  upon  the  ownership  of 
the  land  which  is  contiguous  to  and  touches  upon  the 
water.  And  as  to  whether  the  land  is  in  actual  contact 
with  the  flow  of  the  stream,  whether  that  contact  be  lat- 
eral or  vertical,  it  is  necessary  that  it  should  exist." 
Bouvier  defines  riparian  proprietors  as  "those  who  own 
land  bordering  upon  a  watercourse."  Mr.  Long,  in  his 
recent  work  on  Irrigation,  in  discussing  this  question, 
says:  "Some  questions  have  been  raised  as  to  what 
lands  are  to  be  considered  riparian,  within  the  sense  of 
the  preceding  section.  Literally,  of  course,  riparian 
lands  are  lands  bordering  upon  a  stream,  but  it  is  some- 
times a  question  as  to  how  far  back  from  the  stream  the 
land  may  be  considered  riparian.  There  is  very  little 
judicial  authority  on  the  question.  It  is  plainly  not 
possible  to  define  the  distance  to  which  the  riparian  pro- 
prietor's right  to  use  the  water  for  irrigation  or  other 
purposes  extends,  but  this  will  depend  upon  the  circum- 
stances of  each  case.  The  only  general  rule  that  can 
be  laid  down  is  that  the  distance  and  use  should  be  rea- 
sonable ":    Long,  Irr.  §  14. 

It  would  seem,  therefore,  that  any  person  owning  land 
which  abuts  upon  or  through  which  a  natural  stream  of 
water  flows  is  a  riparian  proprietor,  entitled  to  the  rights 
of  such,  without  regard  to  the  extent  of  his  land,  or  from 
whom  or  when  he  acquired  his  title.  The  fact  that  he 
may  have  procured  the  particular  tract  washed  by  the 
stream  at  one  time,  and  subsequently  purchased  land 
adjoining  it,  will  not  make  him  any  the  less  a  riparian 
proprietor,  nor  should  it  alone  be  a  valid  objection  to  his 
using  the  water  on  the  land  last  acquired.  The  only 
thing  necessary  to  entitle  him  to  the  right  of  a  riparian 
proprietor  is  to  show  that  the  body  of  land  owned  by  him 
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borders  upon  a  stream.  This  being  established,  the  law 
gives  to  him  certain  rights  in  the  water,  the  extent  of 
which  is  limited  and  controlled  less  by  the  area  of  his 
land  than  by  the  volume  of  water  and  the  effect  of  its  use 
upon  the  rights  of  other  riparian  proprietors.  By  virtue 
of  the  ownership  of  land  in  proximity  to  the  stream,  he 
is  entitled  to  a  reasonable  use  of  the  water,  which  is  de- 
fined as  ''any  use  that  does  not  work  actual,  material, 
and  substantial  damage  to  the  common  right  which  each 
proprietor  has,  as  limited  and  qualified  by  the  precisely 
equal  right  of  every  other  proprietor":  Kinney,  Irr. 
§  276.  In  the  determination  of  what  will  be  considered 
such  a  use  in  a  particular  case,  the  character  and  extent 
of  the  land,  its  location,  and  the  time  of  acquiring  the 
title  may  all  become,  and  are,  no  doubt,  important  fac- 
tors to  be  considered  ;  but  they  are  not  controlling,  and 
each  case  must  depend  entirely  upon  its  own  facts  and 
circumstances.  The  case  of  Boehmer  v.  Big  Rock  Irrg. 
Dist.  117  Gal.  19  (48  Pac.  908),  would  seem  to  make  the 
extent  of  riparian  rights  depend  upon  the  source  of  title, 
rather  than  the  fact  of  title  ;  but  in  Alia  Land  &  Water  Co. 
V.  Hancock,  85  Cal.  219  (20  Am.  St.  Rep.  217,  24  Pac. 
645),  it  was  expressly  held  that  all  land  bordering  upon  a 
stream  which  is  held  by  the  same  title — in  that  instance 
consisting  of  one  thousand  two  hundred  and  eighty  acres 
— is  riparian,  and  no  distinction  was  made  on  account 
of  the  source  of  title.  Again,  in  Wiggins  v.  Muscupiabe 
Water  Co.  113  Cal.  182  (54  Am.  St.  Rep.  337,  32  L.  R.  A. 
667,  45  Pac.  160),  and  Bathgate  v.  Irvine,  126  Cal.  135  (77 
Am.  St.  Rep.  158,  58  Pac.  442),  the  right  of  a  riparian 
proprietor  to  use  the  waters  of  a  stream  for  irrigation  was 
limited  to  the  watershed.  But,  as  we  understand  these 
cases,  the  court  in  each  instance  was  determining  the 
rights  of  the  parties  then  before  it,  and  not  attempting  to 
lay  down  an  inflexible  rule  as  a  guide  in  all  cases.    Noth- 
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ing  more  was  held  or  decided  than  that  under  the  claim 
alone  of  riparian  rights  the  owner  of  land  can  not,  to  the 
injury  of  another  riparian  proprietor,  take  the  water  be- 
yond the  watershed,  or  onto  lands  held  by  a  title  different 
from  the  title  of  those  through  which  the  stream  flows ; 
and  this  all  will  concede.  The  right  to  make  a  reason- 
able use  of  the  water  of  a  stream  is  a  right  of  property, 
depending  on  the  ownership  of  the  land  abutting  on  or 
through  which  the  stream  flows ;  and  whether  a  given 
use  is  reasonable  or  not  is  a  question  of  fact,  to  be  deter- 
mined under  the  circumstances  of  each  particular  case. 
The  right  to  use  the  water  belongs  to  the  owner  of  the 
land,  and  the  extent  of  its  exercise  is  not  to  be  determined 
by  the  area  or  contour  of  his  land,  but  by  its  effect  upon 
other  riparian  proprietors. 

A  reference  to  a  few  of  the  adjudged  cases  will  illustrate 
this  principle.  In  Norbury  v.  Kitchin,  9  Jur.  (N.  S.)  132, 
the  defendant,  a  riparian  proprietor,  erected  pumps  and 
conduit  pipes  to  conduct  the  water  of  a  stream  across  a 
hill  into  a  reservoir,  to  await  the  use  of  a  house  built  by 
him  on  property  he  had  acquired  subsequently  to  his 
riparian  property.  It  was  held  that  the  question  whetlier 
his  use  of  the  stream  was  reasonable  under  all  the  cir- 
cumstances was  properly  left  to  the  jury.  In  one  of  the 
opinions  it  is  said:  "The  defendant  has  built  himself 
a  house  on  the  side  of  a  hill,  and  he  formed  a  reservoir 
to  supply  his  house  with  water  from  the  stream.  This 
exercise  of  his  right  seemed  somewhat  strong,  and  the 
plaintiff's  counsel  were  at  one  time  inclined  to  rely  upon 
the  distance  of  the  house  from  the  stream,  but,  probably, 
upon  reflection,  they  found  it  immaterial.  The  real  ques- 
tion in  the  case  is  whether  a  man  who  has  three  hundred 
and  twenty-one  thousand  gallons  of  water  coming  down 
to  him,  can  complain  if  ten  thousand  are  taken  before." 
Elliot  V.  Fitchburg  R.  R.  Co.  10  Cush.  191  (57  Am.  Dec. 
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85J,  was  an  action  to  recover  damages  for  the  diversion 
of  water  by  a  railroad  company,  an  upper  proprietor,  for 
the  use  of  its  locomotives,  engines,  and  other  similar  pur- 
poses. It  was  contended  at  the  trial  that,  if  the  jury  were 
satisfied  of  the  existence  oi  the  stream  and  the  diversion 
of  the  water  by  the  defendant,  plaintiff  was  entitled  to  a 
verdict  for  nominal  damage,  without  proof  of  actual  dam- 
age ;  but  the  presiding  judge  instructed  the  jury  that, 
unless  plaintiff  suffered  actual  perceptible  damage  in  con- 
sequence of  the  diversion,  the  defendant  was  not  liable 
in  the  action,  and  this  direction  was  held  to  be  right  by 
the  entire  court.  In  the  course  of  the  opinion,  Mr.  Chief 
Justice  Shaw  says  :  **The  right  to  flowing  water  is  now 
well  settled  to  be  a  right  incident  to  property  in  the  land. 
It  is  a  right  publici  juris  of  such  character  that  whilst  it 
is  common  and  equal  to  all  through  whose  land  it  runs, 
and  no  one  can  obstruct  or  divert  it ;  yet,  as  one  of  the 
beneficial  gifts  of  providence,  each  proprietor  has  a  right 
to  a  just  and  reasonable  use  of  it,  as  it  passes  through 
his  land  ;  and  so  long  as  it  is  not  wholly  obstructed  or 
diverted," or  no  larger  appropriation  of  the  water  running 
through  it  is  made  than  a  just  and  reasonable  use,  it  can 
not  be  said  to  be  wrongful  or  injurious  to  a  proprietor 
lower  down.  What  is  such  a  just  and  reasonable  use 
may  often  be  a  difficult  question,  depending  upon  various 
circumstances.  To  take  a  quantity  of  water  from  a  large 
running  stream  for  agriculture  or  manufacturing  pur- 
poses would  cause  no  sensible  or  practicable  diminution 
of  the  benefit  to  tlie  prejudice  of  a  lower  proprietor; 
whereas  taking  the  same  quantity  from  a  small  running 
brook  passing  through  many  farms  would  be  of  great  and 
manifest  injury  to  those  beloW,  who  need  it  for  domestic 
supply,  or  watering  cattle  ;  and  therefore  it  would  be  an 
unreasonable  use  of  the  water,  and  an  action  would  lie 
in  the  latter  case,  and  not  in  the  former.    It  is,  therefore, 
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to  a  considerable  extent,  a  question  of  degree.  Still  the 
rule  is  the  same,  that  each  proprietor  has  a  right  to  a 
reasonable  use  of  it,  for  his  own  benefit,  for  domestic  use, 
and  for  manufacturing  and  agricultural  purposes." 

In  Oardwood  v.  N,  Y.  Cent.  etc.  R.  R.  Co.,  83  N.  Y. 
400  (38  Am.  Rep.  400),  a  riparian  proprietor  was  allowed 
to  maintain  an  action  to  recover  damages  against  a  rail- 
road company  for  diverting  the  waters  of  a  stream  and 
conveying  them  by  pipes  to  reservoirs,  where  its  locomo- 
tives were  supplied  with  water,  the  proof  showing  that 
the  water  so  diverted  was  sulBBcient  **to  perceptibly  reduce 
the  volume  of  water"  in  the  stream,  and  to  "  materially 
reduce  or  diminish  the  grinding  power  of  plaintiff's  mill," 
in  consequence  of  which  he  sustained  damage  to  a  sub- 
stantial amount.  In  Gillis  v.  Chase,  67  N.  H.  161,  (68 
Am.  St.  Rep.  645,  31  Atl.  18,)  it  is  held  that  a  riparian 
owner  is  not  liable  for  a  reasonable  use  of  water  passing 
his  land,  whether  for  his  own  purposes  or  for  sale  to 
others,  and  the  reasonableness  of  his  use  is  a  question 
of  fact.  In  this  case  it  is  said:  *'Each  riparian  pro- 
prietor having  the  right  to  a  just  and  reasonable  use  of 
the  water  as  it  passes  through  and  along  his  land,  it  is 
only  when  he  transcends  his  right  by  an  unreasonable 
and  unauthorized  use  of  it  that  an  action  will  lie  against 
him  by  another  proprietor  whose  common  and  equal  righl 
to  the  flow  and  enjoyment  of  the  water  is  thereby  injuri- 
ously affected.  And  as  the  reasonableness  of  the  use  is, 
to  a  considerable  extent,  a  question  of  degree,  and  largely 
dependent  on  the  circumstances  of  each  case,  it  is  to  be 
judged  of  by  the  jury,  and  must  be  determined  at  the  trial 
term  as  a  mixed  question  of  law  and  fact.''  In  Fifield  v. 
Spring  Valley  Waterworks,  130  Cal.  552  (62  Pac.  1054),  it 
was  held  by  the  Supreme  Court  of  California  that  a  lower 
riparian  proprietor  who  is  not  injured  by  the  diversion  of 
water  by  a  corporation  conducting  and  carrying  on  the 
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business  of  supplying  the  inhabitants  of  a  city  with  water, 
can  not  restrain  such  diversion.  In  Ulbricht  v.  Eufaula 
Water  Co,,  86  Ala.  587  (11  Am.  St.  Rep.  72,  6  South.  78, 
4  L.  R.  A.  572),  a  riparian  proprietor  filed  a  bill  to  enjoin 
the  diversion  of  water  from  the  stream  by  an  upper  ripa- 
rian proprietor,  a  water  company,  for  the  use  of  its  wa- 
terworks, constructed  to  supply  the  inhabitants  of  a  city 
with  water.  The  testimony  in  the  case  established  that 
the  diversion  of  water  for  the  purpose  mentioned  would 
result  in  a  sensible  diminution  in  the  flow  of  the  stream 
itself  in  the  dry  season  or  summer  months,  but  that  the 
complainant  was  making  no  particular  use  of  the  stream, 
and  therefore  suffered  no  special  damage  by  the  act  of 
the  defendant ;  and  it  was  held  that,  as  the  defendant 
was  taking  the  water  for  the  purpose  of  supplying  the 
wants  of  a  neighboring  town,  and  not  returning  it  to  its 
natural  channel,  the  plaintiff  was  entitled  to  an  injunc- 
tion in  vindication  of  his  rights,  without  any  special 
proof  of  damages ;  but,  as  he  was  not  making  any  par- 
ticular use  of  the  water,  the  injunction  should  be  so 
framed  as  only  to  restrain  its  use  "  to  the  sensible  injury 
or  damage  of  the  complainant  for  any  purpose  for  which 
he  may  now  or  in  the  future  have  use  for  it." 

3.  It  is  apparent,  therefore,  that  the  rule  so  often 
stated  and  reiterated  in  the  books,  that  a  riparian  pro- 
prietor is  entitled  to  have  the  entire  flow  of  the  stream 
come  down  to  his  premises,  is  subject  to  the  important 
limitation  that  an  upper  riparian  proprietor  may  m^ke 
such  a  use  thereof  as  does  not  work  any  actual,  material, 
and  substantial  damage  to  the  common  right  which  each 
proprietor  has ;  and,  whether  a  proposed  use  is  of  the 
character  referred  to,  and  therefore  reasonable,  does  not 
depend  so  much  upon  the  area  of  the  land  of  the  offend- 
ing proprietor,  or  the  place  of  the  use,  as  upon  the  effect 
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it  has  upon  the  correlative  rights  of  the  other  proprietors. 
Under  this  doctrine  the  defendant  was  not  a  wrongdoer 
when  he  used  the  waters  of  the  stream  for  the  purpose  of 
irrigation,  nor  does  the  fact  that  his  land  lies  above  the 
level  thereof,  so  that  it  can  not  be  irrigated  by  means  of 
ditches  wholly  on  his  own  premises,  affect  his  right  to 
the  use  of  the  water  (Chamock  v.  Higuerray  111  Cal.  473, 
52  Am.  St.  Rep.  195,  44  Pac.  171,  32  L.  R.  A.  190),  al- 
though  it  might  have  a  material  bearing  upon  the  reason- 
ableness of  the  use,  if  that  question  was  here  for  decision  : 
Gould,  Waters  (3  ed.),  §  217.  But  there  is  no  reason 
shown  by  this  record  why  the  defendant  should  be  con- 
fined in  the  use  of  the  water  to  any  particular  portion  of 
his  land.  The  amount  of  water  taken  and  used  by  him 
before  the  trial  was  not  suflBcientto  materially  injure  the 
plaintiffs,  or  to  interfere  in  any  substantial  way  with 
their  rights  as  riparian  proprietors.  There  seems  to 
have  been  abundant  water  left  in  the  stream  after  his 
diversion  for  the  use  of  all  the  other  riparian  proprietors. 

4.  There  is  some  conflict  in  the  authorities  as  to 
whether  a  riparian  proprietor  can  enjoin  the  use  of  water 
for  the  irrigation  of  nonriparian  lands  without  showing 
damage  {Modoc  lAve  Stock  Co.  v.  Booths  102  Cal.  151,  36 
Pac.  431 ;  Gould  v.  Eaton,  111  Cal.  539,  49  Pac.  577,  38 
L.  R.  A.  181;  Fifield  v.  Spring  Valley  Waterworks,  30 
Cal.  552,  62  Pac.  1054);  but  it  is  clear  that  a  court  of 
equity  will  not  restrain  the  use  of  water  by  a  riparian 
proprietor  to  irrigate  his  lands  unless  it  is  shown  that 
such  use  will  injure  the  other  riparian  proprietors :  Gould, 
Waters  (3  ed.),  §  214.  The  plaintiffs,  therefore,  were 
not  entitled  to  an  injunction  restraining  the  defendant 
from  using  the  waters  of  the  stream  for  the  purpose  of 
irrigation,  because  such  use  was  no  injury  to  them.  But, 
as  the  defendant  has  set  up  in  his  answer,  and  attempted 
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to  maintain  by  his  testimony,  the  absolute  right  to  suffi- 
cient water  to  irrigate  his  land,  regardless  of  the  effect 
it  may  have  upon  the  other  proprietors,  the  plaintiffs  are 
entitled  to  such  a  decree  as  will  prevent  his  use  from 
ripening  into  an  adverse  title:  Grould,  Waters  (3  ed.), 
§  214 ;  Kinney,  Irr.  §  329 ;  Ulbricht  v.  Eufaula  Water 
Co,,  86  Ala.  587  (6  South.  78,  14  L.  R.  A.  572)  ;  Neiv- 
hall  V.  Ireson,  8  Cush.  595  (54  Am.  Dec.  790,  and  note) . 

5.  It  is  suggested  that  the  court  ought  to  ascertain 
and  determine  the  rights  of  the  respective  parties,  and 
fix  them  in  the  decree,  so  that  hereafter  there  may  be  no 
controversy  concerning  the  matter.  In  the  very  nature 
of  things,  however,  it  is  impossible  in  a  case  of  this  char- 
acter to  make  such  a  decree.  The  rights  of  the  several 
riparian  proprietors  are  equal,  each  being  entitled  to  but 
a  reasonable  use  of  the  water  for  irrigating  purposes,  and 
what  constitutes  such  use  must  necessarily  depend  upon 
the  season,  the  volume  of  water  in  the  stream,  the  area 
and  character  of  the  land  which  each  riparian  proprietor 
proposes  to  irrigate,  any  many  other  cicumstances ;  so 
that  it  seems  to  us  there  is  no  basis  upon  which  the  court 
could  frame  any  other  decree  than  one  enjoining  and  re- 
straining the  defendant  from  diverting  the  water  from 
the  stream  to  the  substantial  injury  of  the  present  or 
future  rights  of  the  plaintiffs,  and,  as  the  decree  of  the 
court  below  is  to  that  effect,  it  will  be  affirmed. 

Affirmed. 

Decided  16  August,  1901. 

On  Motions  for  Rehearing. 
Mr.  Chief  Justice  Bean  delivered  the  opinion. 

6.  Both  parties  have  filed  petitions  for  rehearing. 
The  plaintiffs  insist  that  the  court  erred  in  not  hold- 
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ing  that  the  right  of  a  riparian  proprietor  to  use  the 
waters  of  a  stream  for  irrigating  purposes  does  not  ex- 
tend beyond  the  watershed,  or  to  lands  not  first  segre- 
gated and  sold  by  the  government.  This  question  was 
examined  with  great  care  before  the  opinion  was  formu- 
lated. No  authorities  are  cited  or  arguments  advanced 
in  the  petition  for  rehearing  not  then  fully  examined 
and  considered,  and  therefore  the  conclusion  heretofore 
reached  will  be  adhered  to. 

7.  The  defendant  contends  that  the  court  erred  in 
affirming  that  part  of  the  decree  which  restrained  him 
from  using  the  water  to  the  actual  and  perceptible  injury 
of  the  plaintiifs,  and  in  not  decreeing  that  he  recover 
costs  and  disbursements  in  the  court  below.  The  argu- 
ment is  that  since  the  court  held  that  he  is  entitled  to 
use  the  water  to  irrigate  all  his  land  if  he  does  not  thereby 
interfere  with  the  correlative  rights  of  the  other  riparian 
proprietors,  and  as  the  evidence  did  not  show  that  he 
had  actually  so  interfered  up  to  the  time  of  the  trial, 
the  complaint  should  have  been  dismissed.  This  posi- 
tion overlooks  the  fact  noted  in  the  original  opinion  that 
the  defendant  sets  up  in  his  answer  an  absolute  right  to 
divert  two  thousand  six  hundred  and  seventy-five  inches 
of  water  from  the  stream,  and  had  actually  constructed 
a  ditch  for  that  purpose,  tapping  the  stream  one  and  one 
half  or  two  miles  above  his  premises,  through  which  he 
was  threatening  to  take  the  water  at  the  time  the  suit 
was  commenced.  It  was  to  prevent  any  future  conten- 
tion that  this  claim  or  the  use  of  the  water  thereunder 
had  ripened  into  an  adverse  right  as  against  the  plain- 
tiffs that  the  decree  was  so  framed ;  and  such  a  decree 
is  manifestly  within  the  power  of  a  court  of  equity. 
The  fact  that  defendant  had  not  used  the  entire  amount 
of  water  up  to  the  time  of  the  trial,  and  that  plaintiffs 
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did  not  prove  actual  damage,  constitutes  no  objection  to 
the  maintenance  of  the  suit  or  the  form  of  the  decree : 
Cache  La  Poudre  Reservoir  Co.y.  Water  Supply  &  Storage 

Co. Colo.  (62  Pac.  420).     It  was  this  avowed 

determination  of  the  defendant,  no  doubt,  that  influenced 
the  trial  court  to  decree  that  he  pay  the  costs,  and  its  con- 
clusion will  not  be  disturbed,  as  there  does  not  seem  to 
have  been  any  abuse  of  discretion  :  Dimmick  v.  Rosenfeld^ 
34  Or.  101  (55  Pac.  100) .  The  petitions  for  rehearing  are 
therefore  denied.  Rehearing  Denied. 


Argued  23  November ;  decided  17  December,  1900. 
STATE  V.  HUFrMAN. 

[68  Pac.  1.] 
Criminal  La w--Contini7Ancb— Discretion. 

1.  Reftisal  of  continuance  In  a  criminal  case,  for  absent  witnesses,  who,  ac- 
cording to  defendant's  affidavit,  would  testify  that  the  prosecuting  witness  told 
them  that  her  mother  had  tried  to  induce  her  to  tell  something  about  defendant 
that  would  get  him  into  great  trouble,  but  that  she  refused  to  do  so  because  it 
was  not  true,  can  not  be  held  an  abuse  of  discretion ;  It  not  being  shown  how  the 
evidence  was  material,  or  that  the  statement  to  the  prosecuting  witness  was  not 
made  before  the  alleged  crime  was  committed :  BlcUe  v.  Howe,  27  Or.  138,  applied. 

Defendant  as  Evidence  of  His  Own  Age. 

2.  Where  it  is  necessary  that  the  Jury  be  satisfied  that  defendant  is  over  a 
given  age,  an  instruction  that  the  state  need  not  produce  any  evidence,  defend- 
ant being  present  and  being  evidence  of  his  age,  of  which  the  Jury  are  Judges, 
can  not  be  held  error  in  the  absence  of  a  special  showing  that  such  a  rule  would 
be  misleading,  his  appearance  being  evidence  of  his  age. 

From  Harney:    Morton  D.  Clifford,  Judge. 

W.  D.  Huffman  was  convicted  of  the  crime  of  rape, 
upon  an  indictment  returned  April  19, 1900.  The  crime 
is  charged  to  have  been  committed  July  1,  1899,  and, 
among  other  things,  it  is  alleged  that  the  defendant  was 
*'then  and  there  a  male  person  above  the  age  of  sixteen 
years."  He  was  arraigned  on  the  day  the  indictment 
was  found,  and  on  the  day  following  he  entered  a  plea  of 
not  guilty,  and  filed  a  motion  for  a  postponement  of  the 
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trial  to  the  next  term  of  the  court,  supported  by  his  affi- 
davit, wherein  he  stated,  in  substance,  that  he  could  not 
safely  go  to  trial  without  the  testimony  of  Alexander 
Castro  and  John  E.  Lawrence,  who  would  testify,  if 
present,  that  on  or  about  July  20,  1899,  Alfa  Farrens, 
the  prosecuting  witness,  informed  them  that  her  mother 
had  theretofore  tried  to  induce  her  to  tell  something  about 
the  defendant  that  would  get  him  into,  or  cause  him, 
great  trouble,  but  that  she  refused  to  do  as  her  mother  de- 
sired, for  the  reason  that  it  was  not  true  ;  that  said  testi- 
mony was  material ;  and  that  the  motion  was  not  made 
for  the  purpose  of  delay,  but  that  justice  might  be  done. 
The  court  refused  to  grant  the  continuance,  and  its  action 
in  this  regard  is  assigned  as  error.  The  trial  of  the  case 
was  begun  on  the  twenty-sixth  day  of  April  and  concluded 
on  the  twenty-seventh.  The  court  charged  the  jury  that 
the  averment  respecting  the  age  of  the  defendant  at  the 
time  of  the  alleged  commission  of  the  crime  was  material, 
and  that  before  they  could  convict  him  they  must  be  satis- 
fied beyond  a  reasonable  doubt  that  he  was  then  above 
the  age  of  sixteen  years,  and  concluded  with  the  specific 
instruction  '*that  it  is  not  necessary  for  the  state  to  pro- 
duce any  evidence  of  the  age  of  the  defendant  in  this  case, 
as  the  defendant  himself  is  present,  and  is  evidence  of 
his  age,  of  which  you  are  the  judges."  An  exception 
was  saved  to  this  instruction,  and  constitutes  the  second 
ground  of  error.  Judgment  having  been  rendered  on  the 
verdict,  the  defendant  appeals.  Affirmed. 

For  the  appellant  there  was  a  brief  over  the  names  of 
Lionel  JR.  Webster  and  Biggs  &  Turner,  with  an  oral  argu- 
ment by  Mr.  Webster. 

For  the  state  there  was  a  brief  over  the  names  of 

39iOr,— 4. 
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D.  X,  R.  Blackburn^  Attorney-General,  and  William  Mil- 
ler, District  Attorney,  with  an  oral  argument  by  Mr. 
Blackburn. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

We  will  dispose  of  the  two  questions  in  the  order 
stated. 

1.  A  motion  for  a  continuance  is  always  addressed  to 
the  sound,  legal  discretion  of  the  court,  and  tlie  action 
of  the  trial  court  concerning  it  is  not  subject  to  review, 
except  for  an  abuse  of  that  discretion,  or  where  it  has 
been  injudiciously  and  unwisely  exercised,  to  the  preju- 
dice of  the  moving  party  :  VanblaricumY.  Ward,  1  Blackf . 
50  ;  Davis  Mfg.  Co.y.  Riverside  Cheese  Co.  84  Wis.  262  (54 
N.W.506);  Stofev.O'.Veii,  13  0r.  183  (9Pac.  284);  State 
V.  Howe,  27  Or.  138,  146  (44  Pac.  672).  The  alleged  evi- 
dence upon  which  the  continuance  was  sought  impresses 
one  as  vague  and  mysterious  in  character.  It  is  that  the 
prosecuting  witness  had  informed  the  absent  witnesses 
that  her  mother  tried  to  induce  her  to  tell  something  that 
would  get  the  defendant  into  great  trouble,  but  that  what 
she  wanted  to  tell  was  not  true.  Whether  this  evidence 
was  wanted  to  impeach  the  prosecuting  witness,  or  to 
show  a  conspiracy  between  the  mother  and  daughter  to 
inculpate  the  defendant,  or  in  what  particular  respect  it 
would  become  material,  is  not  shown.  Without  some 
such  further  showing,  its  materiality  is  not  clearly  appar- 
ent. The  bill  of  exceptions  shows  that  the  mother  and 
daughter  were  both  called  at  the  trial ;  that  the  former 
testified  merely  that  she  was  the  mother  of  the  prosecu- 
trix, and  the  latter  that  she  was  the  person  upon  whom 
the  crime  was  charged  to  have  been  committed,  and  that 
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her  name  was  Alfa  Farrens.  But  this  did  not  aid  the 
showing  for  a  continuance  in  any  particular.  Further- 
more, the  affidavit  is  indefinite  as  to  the  time  when  the 
mother  tried  to  induce  the  prosecuting  witness  to  tell 
''something "  about  the  defendant.  For  aught  that  ap- 
pears, it  may  have  been  long  before  the  alleged  commis- 
sion of  the  crime,  with  which  he  is  charged,  and  possibly 
could  have  no  relevancy  to  his  defense  in  this  action. 
Upon  the  whole,  we  can  not  say  that  the  court  below 
abused  its  legal  discretion,  and  hence  there  was  no  error 
in  overruling  the  motion. 

2.  As  it  concerns  the  second  assignment,  touching  the 
court's  instruction  to  the  jury,  it  may  be  premised  that 
the  bill  of  exceptions  shows  nothing  of  the  evidence  or  of 
the  personal  appearance  of  the  defendant,  as  regards  his 
age,  tending  to  elucidate  the  instruction  in  any  particular. 
Hence  we  have  the  simple  question  to  deal  with,  whether 
such  an  instruction  is  proper  in  any  case.  Error  will 
never  be  presumed,  but  must  be  made  to  appear  before 
it  can  be  available  to  induce  a  reversal  upon  appeal. 
Where  the  appearance  of  the  accused  sufficiently  indi- 
cates his  probable  age,  it  may  be  considered  as  evidence 
of  the  fact :  People  ex  rel.  v.  Justices  of  Spec.  Sess.  of  New 
York  Co,  10  Hun,  224.  Mr.  Wharton  says  that  *' when 
age  can  be  ascertained  by  inspection  the  jury  must  de- 
cide": 1  Wharton,  Cr.  Law,  §  73.  And  in  State  v.  Ar- 
nold^ 13  Ired.  134,  where  the  question  was  as  to  whether 
the  defendant  was  under  the  age  of  fourteen  years, —  a 
matter  incumbent  upon  him.  to  establish, —  it  was  held 
that,  '*  as  there  was  no  proof  on  the  point,  it  could  only 
be  judged  of  by  inspection,  and,  so  far  as  that  goes,  it 
must  be  taken  to  have  been  decided  against  the  prisoner 
both  by  the  court  and  the  jury."  So,  in  State  v.  McNair, 
93  N.  C.  628,  where  the  same  defense  was  interposed, 
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the  court  said  to  the  jury,  "  It  is  for  you  to  say  whether 
he  is  under  fourteen  years  of  age  or  not,  being,  as  you 
see  him  before  you,  grown  to  the  stature  of  manhood  "; 
and  the  ruling  was  affirmed  upon  appeal.  Commomvealth 
V.  Emmons,  98  Mass.  6,  is  directly  to  the  purpose.  The 
charge  was  that,  as  a  keeper  of  a  billiard  room  or  table, 
the  defendant  did  admit  certain  minors  without  the  con- 
sent of  their  parents  or  guardians,  and  the  question  came 
up  as  to  whether  the  parties  were  minors,  as  alleged. 
The  trial  court  ruled  that  as  to  one  of  them  the  jury 
might  determine,  by  personal  inspection  of  him,  whether 
or  not  he  was  a  minor,  and  no  evidence  of  his  age  was 
admitted.  The  appeal  was  taken  there,  as  here,  without 
any  explanation  in  the  record  touching  the  physical  ap- 
pearance of  the  supposed  minor.  In  deciding  the  case, 
Mr.  Chief  Justice  BioBLOWsays  :  *'  There  is  nothing  in 
the  bill  of  exceptions  from  which  it  can  be  inferred  that 
the  defendant  was  aggrieved  by  the  ruling  of  the  court 
in  permitting  the  jury  to  judge  whether  one  of  the  alleged 
minors  was  under-age,  from  his  appearance  on  the  stand. 
There  are  cases  where  such  an  inspection  would  be 
satisfactory  evidence  of  the  fact.  It  certainly  was  not 
iacompetent  for  the  jury  to  take  his  appearance  into 
consideration  in  passing  on  the  question  of  his  age,  and, 
as  it  does  not  appear  that  this  may  not  have  afforded 
plenary  evidence  of  the  fact,  the  defendant  fails  to  show 
that  he  was  convicted  on  insufficient  evidence,  or  that  he 
has  been  prejudiced  by  the  ruling  of  the  court.'*  It  is 
readily  supposable  that  there  are  cases  in  which  the 
senses  can  not  be  mistaken.  A  mere  youth  could  not  be 
mistaken,  as  regards  his  age,  for  a  man  past  the  meridian 
or  in  the  decline  of  life.  As  to  what  were  the  conditions 
in  the  case  at  bar,  we  are  not  advised ;  and  for  the  very 
reason  that  it  may  have  been  a  case  wherein  the  jury 
might  have  determined    the  fact  with   inevitable   cer- 
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tainty  by  an  inspection  of  the  defendant,  who  was  neces- 
sarily present  in  court,  we  can  not  say  there  was  error  in 
the  instruction  complained  of.  We  are  aware  that  there 
are  cases  holding  that  evidence  must  be  adduced  of  the 
age,  because  it  is  not  practicable  to  present  the  matter 
of  personal  appearance  by  the  record  {Stephenson  v.  State, 
28  Ind.  272;  Ihinger  v.  State,  53  Ind.  251);  but  we  are 
satisfied  that,  where  there  can  exist  any  doubt  in  the 
premises,  enough  could  be  made  to  appear  so  that  the 
defendant  could  make  his  appeal  effective.  The  judg- 
ment of  the  CQurt  below  must  be  affirmed,  and  it  is  so 
ordered.  Affirmed. 


Argued  11  March;  decided  4  May;  rehearing  denied  8  July,  1901. 

COX  r.  BERNARD. 

[64  Pac.  800.1  -jp-jj 

WATER.S— Maintaining  Banks  in  Natural  Condition.  JJ   ^ 

Riparian  owners  may  Insist  that  the  natural  banks  of  the  stream  on  which      f^9~^^ 
they  own  shall  not  be  cut  or  Interfered  with  so  as  to  diminish  the  tlbw  of  water  to      '  46   i]$ 
which  they  are  en  titled— the  right  to  protect  the  flow  of  water  Is  a  necessary  result 
of  the  right  to  have  the  stream  undiminished  and  unimpaired. 

From  Lake  :   Henry  L.  Benson,  Judge. 

Suit  for  an  injunction  by  Fred  Cox  and  others  against 
J.  E.  Bernard  and  others,  resulting  in  a  decree  for  defend- 
ants. Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  Chas, 
A.  Cogswell  and  W.  A,  Wilshire,  with  an  oral  argument 
by  Mr.  Cogswell. 

« 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Austin  S.  Hammond. 
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Mr.  Justice  Wolvbrton  delivered  the  opinion. 

The  plaintiffs  are  the  owners  of  certain  lands,  through 
which  Cottonwood  Creek,  a  perennial  stream,  flows  in 
one  or  more  of  its  branches,  the  water  of  which  is  utilized 
by  them  for  irrigation  purposes.  Being  riparian  owners, 
they  allege  that  the  defendants,  who  have  no  riparian 
rights,  are  diverting  the  water  from  one  branch  of  the 
stream  above  them,  to  their  detriment  and  injury.  The 
defendants  assert,  however,  that  they  are  also  riparian 
owners  upon  one  branch  of  the  same  stream,  and  that 
they  have  acquired  an  appropriation  of  three  hundred 
inches  of  water,  miners'  measurement,  by  adverse  user, 
and  base  their  defense  to  the  plaintiffs'  suit  on  these  con- 
ditions. Cottonwood  Creek  flows  southeasterly  in  a  sin- 
gle channel  until  near  the  line  dividing  sections  33  and 
34,  township  39  south,  range  19  east,  Willamette  Merid- 
ian, where  in  the  space  of  a  quarter  of  a  mile  it  breaks  up 
into  four  channels,  two  of  which  (the  most  southerly)  are 
small,  and  for  the  most  part  reconduct  the  water  into  one 
of  the  other  two.  The  two  latter,  known  as  the  ** North 
Fork"  and  * 'South  Fork,"  are  well  defined,  and  have  a 
perpetual  flow  of  water  through  the  lands  of  the  plain- 
tiffs. At  certain  times  of  the  year,  ever  since  there  has 
been  a  settlement  in  the  vicinity, — some  twenty  years  or 
more, — water  has  escaped  from  the  South  Fork  through 
a  depression  or  swale  near  the  east  boundary  of  the  north- 
east quarter  of  the  southeast  quarter  of  section  34,  which 
at  some  distance  below  runs  in  a  well-defined  channel, 
known  as  the  *'01d  Channel,"  whicli  passes  through  a 
portion  of  the  defendants'  lands,  by  reason  whereof  they 
claim  to  be  riparian  owners  with  respect  to  Cottonwood 
Creek.  Whatever  appropriation  the  defendants  have 
acquired  has  been  by  diversion  of  the  water  through  a 
ditch  constructed  by  them  intersecting  tfiis  old  channel 
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perhaps  a  half  mile  below  where  it  leaves  the  South  Fork 
of  Cottonwood  Creek.  The  feature  of  paramount  impor- 
tance is  touching  the  alleged  waterway  connecting  tlie 
old  channel  with  the  South  Fork  of  Cottonwood  Creek. 
The  plaintiffs  do  not  question  the  defendants'  right  to 
have  such  an  amount  of  water  flow  down  the  course  as 
would  naturally  if  maintained  in  the  condition  as  it  ex- 
isted originally;  but.  they  insist  that  one  or  more  artificial 
channels  have  been  constructed,  which  largely  increase 
and  facilitate  the  flow  therefrom,  for  which  the  defend- 
ants are  responsible,  and  hence  they  should  be  enjoined 
from  maintaining  them. 

A  brief  reference  to  the  testimony  will  indicate  more 
clearly  the  contentions  of  the  respective  parties,  and  en- 
able us  to  discuss  and  determine  underStandingly  their 
relative  merits :  Creed  Pendleton  testifies  that  he  has 
resided  on  the  creek  about  twenty-three  years,  and  is 
acquainted  with  the  old  channel ;  that  before  there  was 
anything  done  at  the  head  of  it  the  water  flowed  down 
sometimes  until  April,  sometimes  May,  and  sometimes 
June,  owing  to  the  freshet ;  that  where  it  left  the  creek 
there  was  a  kind  of  sag  or  swale  came  round  from  the 
bend,  and  started  off  from  it ;  that  there  was  no  regular 
channel  at  all  from  the  head  of  the  creek,  which  con- 
tinued in  that  condition  from  seventy-five  to  one  hun- 
dred yards  before  any  banks  were  perceptible ;  that  at 
first  it  formed  into  potholes,  which  extended  for  a  half 
mile  or  more,  where  a  regular  channel  was  cut  out,  ex- 
tending on  down  ;  that  the  water  did  not  run  down  the 
swale  or  the  old  channel  later  than  until  May  before 
there  was  a  change  made,  unless  it  was  during  the  time 
of  high  water,  and  then  it  would  run  over  for  a  day  or 
two ;  that  within  the  last  four  years  there  has  been  a 
channel  cut  to  the  creek,  which  witness  thinks  was  done 
by  putting  in  dams  and  running  the  water  out,  thus 
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causing  it  to  wash,  and  probably  expedited  by  opening 
it  up,  as  he  had  observed  shovel  marks  and  dirt  that 
had  been  thrown  out  on  the  banks ;  that  Bernard  used 
to  put  in  dams  some  twenty  to  forty  yards  above  the 
place  where  the  dam  had  been  lately  constructed  to  turn 
the  water  down  the  swale,  and  that  witness  would  tear 
them  out ;  that  the  water  coming  down  the  creek  by  its 
natural  flow  is  not  more  than  sufficient  for  the  purpose 
of  irrigating  the  land  of  plaintiffs,  except  when  it  is  very 
high  ;  and  that  the  diversion  made  by  the  defendants 
has  interfered  with  their  use  of  it.  F.  M.  Barnum 
testifies  that  he  has  lived  on  the  place  on  which  the 
water  is  diverted  from  Cottonwood  Creek,  from  1890  to 
1893,  at  which  time  there  was  an  old  swale  extending 
from  the  creek, — just  a  low  place  where  the  water  ran 
through,  probably,  when  it  was  high,  but  that  it  was 
never  high  enough  when  he  was  there  to  run  out  with- 
out damming  it  out.  John  Fitzgerald,  who  lived  on  the 
place  from  1886  to  1890,  testifies  that  while  he  was  there 
Bernard's  channel  carried  water  in  the  spring  until,  prob- 
ably, June,  and  sometimes  later  ;  that  where  the  channel 
left  the  creek  it  was  a  small  ditch,  probably  a  foot  wide, 
but  not  very  deep  where  the  water  ran  out,  and  it  would 
get  a  little  larger  every  year ;  that  he  was  at  the  place 
in  the  fall  before  the  trial,  and  at  that  time  saw  another 
channel  some  fifty  yards  lower  down,  which  was  con- 
siderably deeper  than  the  other  ;  that  there  is  a  kind  of 
head  gate,  or  something,  in  there  now,  which  is  consid- 
erably deeper  than  the  other  would  have  been  ;  that  even 
when  the  water  was  quite  plenty  there  was  not  a  large 
volume  went  down  the  channel,— only  about  what  the 
ditch  would  carry, — but  in  the  time  of  flood,  it  would 
spread  all  over  the  vicinity.  On  redirect  he  says  that 
the  ditch  comes  out  now  on  a  little  higher  ground  than 
where  the  other  ran.     W.  G.  Spencer  testifies  that  he 
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has  lived  in  the  near  vicinity  since  1884  ;  that  water  ran 
down  the  old  channel  in  the  spring  of  the  year,  when  it 
was  high,  but  not  in  its  ordinary  stage  ;  that  it  continued 
in  that  manner  until  about  four  years  since  ;  that  when 
he  first  knew  the  creek  there  was  a  swale  or  low  place, 
probably  not  deeper  than  a  foot  from  the  top  of  the  bank, 
sodded  over, — kind  of  meadow  land, — which  extended 
out,  perhaps,  eighty  to  one  hundred  yards,  and  there 
were  potholes  for  one  hundred  yards  more,  from  which 
there  was  a  channel  continuing  lower  down  ;  that  at  this 
time  there  is  a  ditch  cut  straight  across,  something  like 
twenty  feet  below  the  swale,  connecting  the  creek  with 
this  old  original  channel,  which  is,  on  an  average,  six 
feet  wide,  and  probably  three  feet  deep ;  and  that  tlie 
flow  of  water  through  the  ditch  diminishes  it  perceptibly 
in  the  creek. 

A.  A.  Smith  says  that  generally  the  water  ran  down  the 
old  channel  until  about  the  first  of  June,  during  the  high 
water  season  of  the  year ;  that  it  seemed  that  Mr.  Ber- 
nard was  always  contending  for  water,  to  let  it  flow  natu- 
rally, and  other  parties  were  stopping  it  from  washing 
out.  J.  F.  Arthur  observed  the  condition  of  the  old  chan- 
nel since  1884  or  1885,  at  which  time  there  was  no  channel 
where  it  leaves  the  creek  ;  that  it  overflowed  in  very  high 
water,  and  ran  down  into  a  low  swale  and  formed  a  chan- 
nel below ;  that  the  water  would  run  down  in  the  early 
part  of  the  season,  which  could  not  have  been  later  than 
June,  or  might  have  lasted  into  July,  some  years  ;  that 
water  does  not  run  down  into  the  channel  when  Cotton- 
wood Creek  is  in  its  normal  condition  ;  that  there  is  now 
a  ditch  running  out  from  the  creek,  fifty  or  sixty  yards 
long,  five  or  six  feet  wide,  and  three  or  four  feet  deep, 
which  he  first  noticed  about  two  years  ago  ;  that  he  has 
seen  dams  in  the  stream,  but  not  for  the  last  six  or  seven 
years.     He  says  that  they  seem  to  have  been  put  in  to 
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turn  the  water  down  the  slough,  and  the  eflfect  of  the 
ditch,  as  it  now  exists,  is  to  take  the  water  from  the 
creek,  and  flow  it  off  down  the  slough.  M.  D.  Fisher 
testified  that  the  water  ran  down  the  slough  or  channel 
to  Bernard's  place  generally  until  June,  sometimes  de- 
pending on  the  snowfall  in  the  mountains ;  that  it  was 
very  low  this  year,  and,  at  the  stage  it  was  in  Cotton- 
wood Creek  in  May,  he  thinks  it  would  not  have  run 
down  the  slough.  J.  B.  Fisher  said  that  the  channel 
running  down  at  Bernard's  place  would  carry  water  to 
along  about  the  middle  of  May  or  the  first  of  June. 
M.  E.  Spriplin  was  of  opinion  that  when  he  first  knew 
the  place  water  would  flow  down  the  old  channel  early  in 
the  spring ;  that  while  the  snow  continued  to  go  off  there 
was  more  than  at  any  other  time,  but  when  the  freshets 
were  over  the  channel  would  commence  to  go  dry,  which 
depended  on  the  season  ;  that  sometimes  it  might  be  until 
the  first  of  June ;  that  there  was  a  second  rise  usually, 
from  the  melting  of  the  snow  from  the  mountains,  which 
would  be  about  the  middle  of  May  or  the  first  of  June,  at 
which  time  the  water  would  flow  down  the  channel  some- 
what. R.  T.  Spriplin  saw  some  shovel  marks  and  dirt 
thrown  out  at  the  mouth  of  the  slough  where  it  comes 
out  fifteen^or  twenty  feet  from  the  creek.  Felix  Green 
said  in  wet  seasons  he  supposed  the  water  would  run  in 
the  old  channel  until  the  first  of  June ;  that  is,  when 
there  was  plenty  of  snow  in  the  mountains  ;  that  at  the 
head  of  the  channel  a  ditch  running  from  the  main  chan- 
nel had  the  appearance  of  being  dug  out,  and  in  Feb- 
ruary preceding  the  trial  it  had  washed  out  larger  ;  that 
Bernard  had  put  a  dam  in  the  main  creek,  and  water  was 
flowing  from  it  when  it  would  not  have  done  so  under 
normal  conditions. 

J.  E.  Bernard,  one  of  the  defendants'  witnesses,  testi- 
fies that,  excepting  a  small  portion  at  the  head,  there 
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was  a  plain  channel  running  down  nearly  to  the  lake, 
where  the  water  spread  out  over  the  meadow.  He  con- 
tinues :  "I  find  there  is  a  washout  there.  The  channel 
is  cut  down  deeper  than  when  I  first  noticed  the  situa- 
tion there.  As  well  as  I  recollect,  the  water  ran  over 
the  sod,  and  the  small  channels  came  down,  and  there 
were  two  ditches.  In  fact,  didn't  either  of  them  run 
out  into  the  meadow  much,  only  there  may  have  been  a 
small  channel, — ^very  small.  But  it  is  the  same  on  each 
side.  For  some  cause  or  other,  those  channels  have  both 
extended  further  up  than  they  were.  Like,  for  instance, 
here  is  the  washout ;  they  extend  further  up.  My  idea 
of  this  is  about  this  :  That  perhaps  here  one  swale  would 
come  in  about  there,  and  here,  a  little  further  down,  an- 
other, and,  as  the  water  would  wash,  it  cut  out  those 
and  bring  them  together, — both  into  one.  And  there  is 
about  where  we  put  the  head  gate  in.  *  *  *  The 
first  rise  we  have  in  the  early  irrigating  is  from  the  snow 
in  the  foothills,  and  when  that  runs  off  it  goes  down  and 
the  water  gets  normal ;  and,  as  the  snow  begins  to  melt 
in  the  high  mountains  {I  think  that  commences  about 
the  middle  of  May,  extending  up  until  the  first  of  June), 
we  have  a  second  rise.  This  water  comes  down  and  fills 
up  almost  all  of  those  channels  ;  that  is,  the  water  runs 
enough  for  irrigating.  That  is  the  time  we  use  most  of 
it.  *  *  *  I  never  knew  it  to  fail  in  the  second  rise.'' 
T.  E.  Bernard  has  known  the  channel  for  nineteen  years. 
He  says  that  water  flows  in  it  in  the  spring  of  the  year, 
in  the  average  season,  up  to  the  first  of  or  middle  of 
June ;  he  has  known  it  to  go  dry  by  the  middle  of  May; 
that  the  flow  down  the  channel  has  not  changed  during 
the  later  years,  but  was  about  the  same  as  formerly  ; 
that  there  was  a  dam  put  in  Cottonwood  Creek  twelve 
or  thirteen  years  ago  for  the  purpose  of  turning  the 
water  down  the  old  channel,  which  was  torn  out  soon 
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after ;  that  they  irrigate  the  latter  part  of  April  and  May; 
that  in  the  early  years  there  was  no  channel  connecting 
with  the  creek  cut  out  of  the  sod.  A.  P.  Koozer  says 
water  would  flow  down  the  old  channel  ordinarily  as 
late  as  about  the  first  of  June.  J.  E.  Bernard,  recalled, 
further  states  that  Cox  and  Clarke  filled  up  the  lower 
place  this  spring,  but  not  higher  than  it  was  when  he 
first  went  there,  while,  on  the  other  hand,  they  have  not 
attempted  to  obstruct  the  other;  that  they  (the  Bernards) 
took  it  out,  and  plaintiffs  filled  it  up  again  the  second 
time  ;  and  that,  before  any  channel  had  washed  through, 
there  was  just  a  low  place  or  depression  through  which 
the  water  ran.  Testimony  was  adduced  tending  to  show 
that  the  water  ran  in  the  old  channel  in  about  the  same 
volume  of  late  years  as  it  formerly  did.  Some  time  prior 
to  the  commencement  of  the  suit  several  of  the  interested 
parties,  representing  both  sides  of  the  controversy,  met 
and  discussed  the  situation,  but  there  is  a  disagreement 
touching  the  understanding  arrived  at.  Subsequently 
some  of  the  defendants  put  in  a  head  gate,  the  plaintiffs 
refusing  to  participate  in  the  work.  This  was  undoubt- 
edly so  constructed  as  to  admit  of  a  largely  increased  flow 
of  water  from  Cottonwood  Creek  down  the  old  channel, 
and  was  subsequently  torn  out,  for  which  the  plaintiffs 
do  not  deny  responsibility.  The  plaintiffs  were  perpetu- 
ally enjoined  from  further  damming  up  or  interfering 
with  the  flow  of  the  water,  from  the  creek  into  the  old 
channel,  from  which  decree  they  appeal  to  this  court. 

The  water  does  not  flow  in  the  old  channel  upon  which 
the  defendants'  lands  are  located  later  than  June,  unless 
in  exceptional  years  ;  its  source  of  supply  being  from  the 
perennial  stream  upon  which  the  plaintiffs'  lands  are  situ- 
ated, somewhat  lower  down.  Mr.  Long,  in  his  work  on 
Irrigation  (section  9) ,  commenting  upon  like  conditions, 
says  :    * '  Every  proprietor  of  lands  on  the  banks  of  a  natu- 
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ral  stream  has  an  equal  right  to  have  the  water  of  the 
stream  to  continue  to  flow  in  its  natural  course  as  it  was 
wont  to  run,  without  diminution  in  quantity  or  deteriora- 
tion in  quality,  except  so  far  as  either  of  these  conditions 
may  result  from  the  reasonable  use  of  the  water  for  irri- 
gation or  other  lawful  purposes  by  upper  proprietors." 
It  is  thus  made  apparent  that  the  plaintiffs  are  entitled 
to  have  the  water  of  Cottonwood  Creek  come  down  to 
them  undiminished  in  quantity  and  unimpaired  in  qual- 
ity, except  so  far  as  may  result  from  reasonable  use  by 
upper  riparian  proprietors ;  and,  to  the  end  that  they 
may  insure  it  coming  down,  they  assuredly  have  the 
right,  when  they  can  not  be  regarded  as  trespassers,  to 
maintain  the  banks  of  the  stream  in  their  accustomed  and 
natural  condition,  so  that  the  water  may  not  be  diverted 
or  carried  off  by  reason  of  washouts,  rents,  or  crevasses 
therein.  The  rule  is  well  established  that  a  riparian  pro- 
prietor may  protect  his  premises  against  overflow  of  the 
stream  :  Pierce  v.  Kinney,  59  Barb.  56.  And  it  is  reason- 
able that  he  may  also  protect  the  banks,  and  thereby 
secure  the  use  of  the  water  which  would  naturally  flow 
within  them.  Now,  we  find  that  the  water  has  been  ac- 
customed to  flow  out  of  the  South  Fork  of  Cottonwood 
Creek  through  the  depression  or  swale  described  by  the 
witnesses,  and  thence  into  the  old  channel,  for  many 
years.  It  is  unnecessary  to  determine  whether  this  way 
constitutes  a  watercourse,  or  not,  in  legal  parlance,  so 
as  to  entitle  the  defendants  to  the  rights  and  privileges 
of  riparian  proprietors .  They  have  used  the  water  which 
has  been  accustomed  to  flow  down  the  old  channel,  and 
we  do  not  understand  the  plaintiffs  to  dispute  their  right 
to  use  it  as  it  was  wont  to  flow  within  the  banks  of  the 
creek  in  their  natural  and  normal  condition .  As  riparian 
proprietors,  they  could  claim  nothing  more.  So  that  the 
entire  question  turns  upon  the  amount  of  water,  or  stat- 
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iug  it  more  precisely,  the  time  or  season  in  which  it  was 
accustomed  to  flow  from  the  creek  through  the  depression 
and  into  the  old  channel. 

The  consensus  of  the  testimony  seems  to  be  that  until 
within  late  years  the  water  flowed  out  through  the  course 
in  the  early  spring  after  the  breaking  up  of  winter,  and 
thence  on,  perhaps,  until  the  snow  melted  in  the  moun- 
tains. The  time  when  it  ceased  to  flow  varies,  as  detailed 
by  the  witnesses,  from  the  middle  of  May  to  the  first  of 
July.  There  has  been  a  dispute  or  contention  between 
the  parties  interested,  all  along,  respecting  the  outflow. 
Tlie  Bernards  have  on  several  occasions  constructed  dams 
in  the  creek  for  the  purpose  of  diverting  its  waters,  and 
these  have  been  taken  out  from  time  to  time  by  the  plain- 
tiffs. Within  the  last  two  or  three  years  there  have  been 
one  or  two  channels  cut  through  the  swale  to  the  creek, 
and  whether  these  have  been  produced  by  natural  over- 
flow or  through  artificial  means  is  not  entirely  clear ;  nor 
does  it  matter,  as  the  plaintiff's  have  the  right  to  main- 
tain the  banks  in  their  accustomed  condition.  The  wit- 
nesses all  concur  that  one  of  the  channels  which  now 
connects  with  the  creek  is  very  much  larger  and  deeper 
than  it  used  to  be ;  that  the  head  gate  as  constructed  by 
the  defendants  puts  the  conduit  down  on  the  level  with 
the  bed  of  the  creek,  and  is  of  sufficient  capacity  to  absorb 
a  large  percentage  of  the  natural  stream.  True,  the  plain- 
tiffs and  defendants,  or  individuals  representing  each  side 
of  the  controversy,  entered  into  some  sort  of  an  agree- 
ment whereby  the  head  gate  should  be  put  in,  but  this 
was  not  carried  into  eff^ect ;  and  it  is  claimed  by  the  plain- 
tiffs that  the  appliance  was  not  constructed  or  placed  in 
accordance  with  the  understanding,  so  that,  if  any  such 
agreement  was  entered  into,  it  can  have  little  bearing 
upon  the  question  at  issue.  The  plaintiffs  have  torn  out 
the  head  gate,  but  the  defendants  insist  on  maintaining 
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the  channel  in  the  condition  in  which  it  has  been  placed 
in  later  years.  This  they  have  no  right  to  do,  and  are 
only  entitled  to  have  the  water  flow  down  to  them  as  it 
was  wont  to  flow  down  the  swale  or  depression  as  it  ex- 
isted in  its  normal  state,  before  the  channels  were  cut 
through  the  bank.  The  plaintiffs  are  therefore  entitled 
to  an  injunction  restraining  the  defendants  from  inter- 
fering with  the  flow  of  the  water  in  Cottonwood  Creek, 
and  from  diverting  it  therefrom  by  the  maintenance  of 
the  channel  lately  opened  from  the  swale  or  depression 
into  the  stream  or  otherwise,  except  as  it  has  been  accus- 
tomed to  flow  through  the  natural  waterway  as  it  existed 
in  former  years.  The  decree  of  the  court  below  will  be 
reversed,  and  one  here  entered  in  accordance  with  this 
opinion.  Reversed. 

Argued  a  April;  decided  4  May,  HIOI. 
STATE  r.  KNIGHTBN. 

[64  Pac.8«6.] 

Indictment  fob  Hapk— Age  of  Defendant. 

1.  It  l8  not  neoefisary  to  allege  the  age  of  the  defendant  In  an  Indictment 
under  a  statute  like  Section  1788,  HllPs  Ann.  Laws,  as  amended  by  Laws,  1805, 
p.  07,  which  provides  that  If  any  person  over  a  stated  age  shall  carnally  know  any 
female  child  under  a  certain  age,  he  shall  be  deemed  guilty  of  rape.  The  allegor 
Uon  that  defendant  committed  the  offense  is  a  sufficient  statement  of  his  capacity 
for  so  doing. 

Rape— Necessity  fob  Corroboratinq  Evidence. 

2.  In  cases  of  statutory  rape  a  conviction  may  be  had  on  the  uncorroborated 
testimony  of  the  prosecutrix,  as  she  Is  not  an  accomplice. 

From  Josephine  :    Hiero  K.  Hanna,  Judge. 

Alpha  Knighten  was  convicted  of  rape  and  endeavored 
to  avoid  the  results  thereof  by  appealing.      Affirmed . 

For  appellant  there  was  a  brief  over  the  names  of 
Robert  G,  Smith  and  II,  D,  Norton^  with  an  oral  argument 
by  Mr,  Smith. 
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For  the  state  there  was  a  brief  over  the  names  of  D.R. 
N.  Blackburn,  Attorney-General, and  A.Evan Reames,  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr,  Blackburn, 

Mr.  Chibf  Justice  Bban  delivered  the  opinion. 

1.  The  defendant  was  convicted  of  the  crime  of  rape 
by  carnally  knowing  a  female  child  under  the  age  of  six- 
teen years.  Objection  was  made  to  the  introduction  of 
any  testimony  for  the  state  on  the  ground  that  the  indict- 
ment does  not  state  a  crime,  because  it  does  not  allege 
that  defendant  was  over  the  age  of  sixteen  years  when  it 
was  alleged  to  have  been  committed.  The  statute  (Laws, 
1895,  p.  67,)  provides  that,  *'if  any  person  over  the  age  of 
sixteen  years  shall  carnally  know  any  female  child  under 
the  age  of  sixteen  years,"  etc.,  he  shall  be  deemed  guilty 
of  rape.  It  is  argued  that  under  this  statute  the  age  of 
the  defendant  is  an  essential  ingredient  of  the  crime,  and 
must  be  averred  in  the  indictment.  But,  as  we  under- 
stand the  statute,  its  only  effect  is  to  raise  the  age  of 
capacity  of  the  male  from  fourteen,  as  it  was  at  common 
law,  to  sixteen  years.  At  common  law,  a  boy  under  four- 
teen years  of  age  was  conclusively  presumed  to  be  physic- 
ally incapable  of  committing  the  crime  of  rape,  but  it  was 
never  held  that  it  was  necessary  to  allege  the  age  of  the 
defendant  in  an  indictment  for  that  crime:  16  Am.  & 
Eng.  Ency.  Law  (1  ed.),  315 ;  Commonwealth  v.  Scannel, 
11  Gush.  547  ;  Sutton  v.  People,  145  111.  279  (34  N.  E.  420); 
State  v.irard,  35  Minn.  182  (28  N.  W.  192).  Nor  is  it 
necessary  under  the  statute.  If  the  defendant  was  below 
the  requisite  age,  it  is  a  matter  of  defense.  Mr.  Bishop 
says  the  age  of  the  defendant  need  not  be  set  out,  **  though 
the  statutory  words  are  *any  person  of  the  age  of  fourteen 
years  and  upward,  who  shall  have  carnal  knowledge.'  If 
he  is  below  fourteen,  it  is  simply  matter  for  defense": 
Bishop,  Stat.  Crimes  (2  ed.),  §  482.    The  statute  of  Cali- 
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fornia  provided  that  '*any  person  of  the  age  of  fourteen 
years  and  upward,  who  shall  have  carnal  knowledge  of 
any  female  child  under  the  age  of  ten  years,  either  with 
or  without  her  consent,  shall  be  adjudged  guilty  of  the 
crime  of  rape";  and  in  People  v.  Ah  Yek,  29  Cal.  575,  it 
was  held  that  an  indictment  silent  as  to  the  age  of  the 
defendant  was  good.  Mr.  Justice  Sawyer,  speaking  for 
the  court,  said  :  "It  does  not  appear  upon  the  face  of  the 
indictment  that  defendant  was  under  fourteen  years  of 
age,  and  we  see  no  better  reason  for  averring  that  he  is 
over  fourteen  than  in  any  other  criminal  case  for  aver- 
ring that  the  party  charged  is  of  such  an  age  as  to  render 
him  capable  in  law  of  committing  the  crime.  His  ca- 
pacity to  commit  the  crime  is  as  much  an  element  in  the 
crime  in  one  case  as  in  the  other."  See,  also.  People  v. 
Wessel,  98  Cal.  352  (33  Pac.  216).  The  statute  of  Ver- 
mont  Also  made  it  an  offense  punishable  the  same  as  rape 
for  a  person  over  the  age  of  sixteen  years  to  carnally 
know  a  female  person  under  the  age  of  fourteen  years, 
with  or  without  her  consent ;  and  in  State  v.  Sullivan,  68 
Vt.  540  (35  Atl.  479),  it  was  held  that  it  was  not  neces- 
sary to  allege  in  the  indictment  the  age  of  the  defendant, 
but  that,  if  he  was  under  sixteen  years  of  age,  it  was  a 
mere  matter  of  defense.  We  are  of  the  opinion,  there- 
fore, that  the  indictment  is  sufficient. 

2.  It  is  also  contended  that  there  is  no  evidence  cor- 
roborating the  testimony  of  the  prosecutrix ;  but  in  a 
case  of  this  character  the  uncorroborated  testimony  of 
the  prosecutrix  is  sufficient  to  sustain  a  conviction,  be- 
cause she  is  in  no  sense  an  accomplice  :  2  Roscoe,  Cr.  Ev. 
(8  ed.)  1122  ;  Boddie  v.  State,  52  Ala.  395  ;  People  v.  Mayes, 
66  Cal.  597  (56  Am.  Rep.  126,  6  Pac.  691).  It  follows 
that  the  judgment  of  the  court  below  must  be  affirmed, 

and  it  is  so  ordered.  Affirmed. 

39  Or.— 5. 
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Decided  15  July ;  rehearing  denied  30  September,  1901. 
BROWN    r.  BAKER. 

[65  Pac.  799;  66  Pac.  108.] 

Waters— Point  of  Divkksion  not  a  Test  of  Pkiobity. 

1.  Neither  the  priority  nor  validity  of  an  appropriation  of  water  Is  deter- 
mined by  the  point  of  diversion,  hence  it  is  immaterial  whether  the  ditch  begins 
on  public  or  private  land. 

Water  Riqht  of  Original  Riparian  Proprietor. 

2.  The  first  settler  upon  public  land  through  which  tiows  a  stream  may  either 
appropriate  the  water  for  some  beneficial  purpose,  or  insist  that  the  stream  shall 
fiow  In  its  natural  channel  without  diminution,  except  as  its  waters  may  be 
used  by  upper  riparian  owners  for  domestic  and  irrigation  purposes. 

Riparian  Ownership— Appropriation— Departure.* 

3.  The  right  to  take  and  apply  appropriated  water  to  a  beneficial  use  is  in- 
compatible with  the  right  of  riparian  proprietorship;  and  there  is  a  departure 
between  a  complaint  alleging  a  right  to  a  given  quantity  of  water  fW>m  a  stream 
by  appropriation,  and  a  reply  claiming  a  right  to  the  same  water  by  riparian  pro- 
prietorship. 

Pleading— Motion  to  Strike  Out— Statutes. 

4.  Under  Hill's  Ann.  Laws,  §  79,  providing  that  **sham,  frivolous,  and  irrele- 
vant replies  may  be  stricken  out"  on  motion,  the  entire  reply  must  be  moved 
against ;  the  statute  does  not  contemplate  a  motion  to  strike  out  a  part  of  a  reply, 
and  such  motions  should  be  overruled. 

Pleading— Demurrer  to  Answer— Statutes. 

6.  Under  Hill's  Ann.  Laws,  §  79,  providing  that  the  defendant  may  demur  to 
any  new  matter  contained  in  the  reply,  when  such  matter  Is  notasufllcient  reply 
to  the  facts  stated  in  the  answer,  a  demurrer  challenging  the  entire  reply  for  the 
insufficiency  of  new  matter  contained  therein  was  properly  overruled,  and  a 
separate  demurrer  to  the  new  matter  because  it  did  not  state  a  cause  of  suit  was 
also  properly  overruled. 

Sufficiency  of  Technical  Objections— Waiver. 

6.  Objections  made  or  advantages  claimed  upon  purely  technical  grounds 
must  always  be  accompanied  by  specific  statements  of  the  reasons  on  which  they 
are  based :    State  ex  rel.  v.  Bttee,  84  Or.  196,  applied. 

Diversion— Application  of  Act  of  Congress. 

7.  A  water  appropriation  for  irrigation  need  not  be  made  in  accordance  with 
any  local  custom  or  law,  as  referred  to  in  the  act  of  congress  of  July  26, 1866,  since 
that  act  referred  only  to  water  appropriations  for  mining. 

Waters— Rights  of  Persons  not  Parti>24. 

8.  Where,  in  a  suit  to  determine  the  right  to  the  use  of  a  water  supply,  it  ap- 
peared that  parties  other  than  the  plaintiflb  and  defendants  were  entitled  to  prior 
use  of  the  water,  the  court  properly  reftised  to  award  defendants  the  use  of  all  the 
water  in  excess  of  plain tlfl^s  allowance. 

♦Note.— Previous  Oregon  cases  on  this  subject  are,  LUienthal  v.  Rotalingt  15 
Or.  871,  877 ;  WyoUi  v.  Henderton,  81  Or.  48,  58 ;  Oederton  v.  Oregon  Nav.  Oo.,  38  Or. 
843,  349,  878;  Mayes  v.  Stephens,  38  Or.  W2.— Reporter. 
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From  Baker:   Robert  Eakin,  Judge. 

Suit  by  Asa  L.  Brown  and  others  against  L.  B.  Baker 
and  others.  From  a  decree  in  favor  of  plaintiffs,  de- 
fendants appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Will  R.  King  and  F.  M,  Saxton,  with  an  oral  argument 
by  Mr,  King, 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr,  Samuel  White, 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  enjoin  interference  with  the  flow  of 
water  in  the  channel  of  a  nonnavigable  stream  to  the 
head  of  plaintiffs'  irrigating  ditches.  The  facts  are  that 
Willow  Creek  rises  in  the  Blue  Mountains,  flows  in  an 
easterly  direction,  in  a  well-defined  channel,  through  the 
defendants'  and  plaintiffs'  arid  lands  in  Baker  County, 
and  empties  into  the  East  Fork  of  Powder  River.  In  the 
spring  the  snow  melts  in  these  mountains,  filling  the 
banks  of  the  creek,  when  it  carries  about  four  hundred 
inches  of  water,  miners'  measurement,  but  in  the  sum- 
mer only  about  thirty  inches.  In  1864  one  Abel  Morri- 
son, plaintiffs'  predecessor  in  interest,  diverted  the  water 
of  said  creek,  which  he  used  in  irrigating  about  one  hun- 
dred and  seventy-five  acres  of  his  cultivated  land,  but, 
said  diversion  proving  inadequate  for  the  purpose,  he, 
with  others,  in  1866  dug  a  ditch  in  a  southerly  direction 
from  Rock  Creek,  and  diverted  water  therefrom,  and  used 
it  in  irrigating  his  said  lands.  Plaintiffs'  predecessors 
thereafter  diverted  water  from  Marble  and  Spring  Creeks, 
and  from  a  swamp  at  the  head  of  the  North  Fork  of  Wil- 
low Creek,  which  was  also  used  in  irrigating  the  same. 
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In  1892  the  defendants,  having  purchased  one  hundred 
and  twenty  acres  of  land  situate  above  plaintiffs'  on 
Willow  Creek,  diverted  therefrom  in  that  year  and  in  1896 
twenty-five  and  forty  inches,  respectively,  of  water,  which 
they  have  used  in  irrigating  their  premises  ;  whereupon 
plaintiffs,  claiming  that  such  use  was  a  wrongful  infringe- 
ment upon  their  rights,  instituted  this  suit,  and  the  court, 
having  found  upon  the  trial  thereof  that  they  had  one 
hundred  and  thirty  acres  in  cultivation  lying  under  the 
ditches  tapping  Willow  Creek,  rendered  a  decree  award- 
ing them  one  hundred  and  ninety-five  inches  of  water 
from  that  stream  each  year  to  July  15,  and  one  hundred 
and  thirty  inches  thereafter,  and  enjoining  the  defendants 
from  interfering  with  the  flow  of  that  quantity  in  the 
channel  of  the  creek  through  their  premises,  from  which 
defendants  appeal. 

1.  It  is  maintained  by  defendants'  counsel  that,  in 
order  to  secure  priority  in  the  appropriation  of  water, 
the  stream  or  lake  from  which  it  is  taken  must  be  tapped 
at  some  point  on  the  public  domain,  and  that,  the  plain- 
tiffs having  alleged  that  they  and  their  grantors  diverted 
the  water  of  Willow  Creek  at  points  on  their  own  prem- 
,  ises,  shows  that  no  such  appropriation  had  been  made, 
and  hence  the  court  erred  in  overruling  the  demurrer 
to  the  complaint,  and  in  awarding  to  plaintiffs  the  use 
of  any  water  from  said  stream.  The  water  of  a  nonnavi- 
gable  stream  is  an  incident  to  the  soil  through  which  it 
flows,  and,  as  the  United  States  is  the  primary  proprie- 
tor of  public  lands,  its  grant  of  the  waters  thereof,  in  the 
Pacific  Coast  states,  to  the  person  having  the  priority  of 
its  possession  (14  Stat.  U.S.  253,  c.  262) ,  in  the  absence 
of  a  constitutional  provision  or  statute  declaring  water  to 
be  public  property,  necessarily  cuts  off  the  right  of  a  sub- 
sequent settler  to  divert  the  water  under  a  claim  of  prior 


July,  1901.]  Brown  v.  Baker.  69 

appropriation.  Title  by  relation  gives  to  the  first  settler 
upon  the  public  land  the  priority  of  possession  of  the 
water  flowing  through  the  same  {Fault  v.  Cooke ^  19  Or. 
455,  26  Pac.  662,  20  Am.  St.  Rep.  836 ;  Larsen  v.  Oregon 
Ry.  &  Nav.  Co.  19  Or.  240,  23  Pac.  974  ;  Johnson  v.  Bridal 
Veil  L.  Co.  24  Or.  182,  33  Pac.  528  ;  Cole  v.  Logan,  24  Or. 
304,  33  Pac.  568),  though  he  may  never  appropriate  the 
water  to  a  beneficial  use.  If  a  lower  riparian  proprietor 
had  acquired  a  right  to  the  waters  of  Willow  Creek  prior  to 
plaintiffs'  diversion,  such  right  would  necessarily  defeat 
their  appropriation  of  the  water,  because  the  stream  at 
the  time  of  the  diversion  was  not  flowing  through  public 
lands.  The  right  of  prior  appropriation  is  limited  to  the 
use  of  water  by  the  pioneer  settler  before  any  adverse 
claims  of  riparian  proprietors  attach  to  the  stream  from 
which  the  water  is  taken,  and  not  to  the  points  of  diver- 
sion, which  may  be  either  within  or  beyond  the  bounda- 
ries of  the  tract  selected  by  such  settler.  Upon  principle 
this  must  be  so,  for,  if  the  settler  could  not  divert  the 
water  except  at  points  on  the  stream  above  his  boundary, 
in  order  to  make  a  valid  appropriation,  the  cost  of  con- 
ducting it  to  his  premises  might  be  so  great  as  to  prohibit 
its  use,  thereby  defeating  the  very  object  of  congress,  and 
depriving  those  entitled  to  the  reward  off^ered  for  the  en- 
couragement of  mining,  agriculture,  and  manufacturing, 
notwithstanding  the  pioneers  in  these  industries  might, 
with  but  little  expense,  be  able  to  appropriate  the  water  to 
some  beneficial  use  through  conduits  constructed  wholly 
upon  their  own  premises. 

2.  The  complaint  asserts  a  right  only  to  the  use  of  a 
given  quantity  of  water  from  Willow  Creek,  acquired  by 
prior  appropriation,  but  by  the  reply  the  plaintiffs  claim 
the  right  to  the  entire  flow  thereof  through  their  premises 
by  reason  of  their  riparian  proprietorship,  whereupon 
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the  defendants  moved  to  strike  out  the  averment  of  new 
matter  in  the  reply  on  the  ground  that  it  was  redundant, 
immaterial,  sham,  frivolous,  and  irrelevant;  but,  the 
motion  having  been  overruled,  a  demurrer  was  interposed 
to  the  entire  reply  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense,  and  to  said  aver- 
ment of  new  matter  therein  for  the  reason  that  the  same 
did  not  state  facts  sufficient  to  constitute  a  cause  of  suit, 
which  was  also  overruled,  and  it  is  insisted  that  the  court 
erred  in  these  particulars.  The  first  settler  upon  public 
land  through  which  a  stream  of  water  flows  may  either 
divert  the  water,  and  use  it  for  a  beneficial  purpose,  or 
exercise  the  common-law  right  prevailing  in  the  Pacific 
Coast  states,  where  the  modified  rule  of  riparian  owner- 
ship is  still  in  force,  and  insist  that  the  stream  shall  flow 
in  its  natural  channel  undiminished  in  quantity,  except 
when  applied  to  the  natural  use  of  the  upper  riparian 
proprietors,  and  for  irrigation,  if  the  stream  aff'ords  a 
sufficient  quantity  of  water  for  the  latter  purpose  :  Loio 
V.  Schaffer,  24  Or.  239  (33  Pac.  678);  North  Powder  Mill- 
ing Co.  V.  Coughanour,  34  Or.  9  (54  Pac.  223). 

3.  The  right  of  appropriation  is  incompatible  with  the 
doctrine  of  riparian  proprietorship  (Kinney,  Irr.  §  272 ; 
Pomeroy,  Rip.  Rights,  §  132),  and  hence  the  allegation 
of  new  matter  in  the  reply  constitutes  a  departure  from 
the  averments  of  the  complaint :  6  Ency.  PI.  &  Pr.  462  ; 
Mayes  v.  Stephens,  38  Or.  512  (63  Pac.  760).  A  departure 
in  a  pleading  in  a  suit  in  equity  can  not  be  so  prejudicial 
to  a  party  as  in  an  action  at  law  ;  for  in  the  former,  the 
cause  being  tried  by  the  court,  it  can  segregate  the  tes- 
timony applicable  to  the  allegations  of  the  complaint, 
and  reject  the  immaterial  testimony  in  support  of  the 
inconsistent  averments  of  the  reply,  which  a  jury  can  not 
well  do. 
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4.  The  departure  being  manifest,  the  question  to  be 
considered  is  whether  the  attention  of  the  trial  court  was 
properly  called  to  the  defect.  Sham,  frivolous,  and  irrele- 
vant replies  may  be  stricken  out  on  motion  and  upon  such 
terms  as  the  court,  in  its  discretion,  may  impose  :  HilPs 
Ann.  Laws,  §  79.  It  will  be  remembered  that  the  motion 
assails  only  the  new  matter  in  the  reply,  while  the  statute 
contemplates  an  attack  upon  the  entire  reply  for  the  rea- 
sons assigned. 

5.  The  defendant  may  demur  to  any  new  matter  con- 
tained in  the  reply,  when  it  appears  upon  the  face  thereof 
that  such  matter  is  not  a  sufficient  reply  to  the  facts  stated 
in  the  answer  :  Hill's  Ann.  Laws,  §  79.  The  demurrer 
challenged  the  entire  reply  for  the  reason  prescribed  by 
the  legislative  assembly  for  assailing  new  matter  therein 
only,  and  it  contested  the  new^  matter  for  a  reason  not 
based  upon  the  statute.  Neither  the  motion  nor  the  de- 
murrer was  sufficient  to  call  to  the  court's  attention  the 
question  of  departure. 

6.  The  objection  to  the  reply  upon  that  ground  must 
be  deemed  waived  upon  the  principle  that,  the  motion 
and  demurrer  assailing  the  reply  being  mere  technical 
objections,  it  was  necessary  specifically  to  state  the  rea- 
sons upon  which  they  were  predicated  :  Bilyeu  v.  Smith, 
18  Or.  335  (22  Pac.  1073) ;  Hermann  v.  Hutcheson,  33  Or. 
239  (53  Pac.  489);  State  ex  rel.  v.  Estes,  34  Or.  196  (51 
Pac.  77,  52  Pac.  571, 55  Pac.  25) .  A  contrariety  of  judi- 
cial utterance  prevails  as  to  the  proper  practice  of  raising 
the  question  of  departure,  most  courts  holding  that  ad- 
vantage thereof  may  be  taken  by  a  general  demurrer, 
while  others  conclude  that  this  may  be  accomplished  by 
a  motion  to  strike  out:  6  Ency.  PI.  &  Pr.  468.  But, 
however  this  may  be,  the  decree  complained  of  being 
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predicated  upon  plaintiffs'  alleged  right  to  the  use  of  the 
waters  of  Willow  Creek  in  consequence  of  a  prior  appro- 
priation thereof,  and  not  upon  any  claim  as  riparian  pro- 
prietors to  have  the  water  flow  in  the  channel  of  the 
stream  undiminished  in  quantity,  it  is  evident  that  the 
defendants  were  not  prejudiced  in  any  manner  by  the 
court's  action  in  denying  their  motion  or  in  overruling 
their  demurrer. 

7.  It  is  contended  that,  the  plaintiffs  having  neither 
alleged  nor  proven  a  diversion  in  accordance  with  any 
local  custom  or  law,  as  contemplated  by  the  act  of  con- 
gress of  July  26,  1866  (14  Stat.  U.  S.  253,  c.  262),  the 
court  erred  in  not  sustaining  the  defendants'  motion  for 
a  nonsuit.  The  act  of  congress  to  which  reference  is 
made  provides  that  whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agriculture,  manu- 
facturing, or  other  purposes  have  vesjted  and  accrued, 
and  the  same  are  recognized  and  acknowledged  by  the 
local  customs,  laws,  and  decisions  of  courts,  the  pos- 
sessors and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same.  The  water  rights  thus 
granted  were  limited  by  congress  to  territory  in  which 
the  local  customs,  laws,  and  decisions  of  the  courts  recog- 
nized and  enforced  the'principle  that  a  superior  right  to 
the  use  of  water  flowing  through  public  land  was  secured 
by  priority  of  possession.  The  discovery  of  gold  in  Cali- 
fornia brought  thereto  a  vast  number  of  immigrants,  who, 
in  their  search  for  this  precious  metal,  were  compelled, 
in  the  absence  of  any  legislation  upon  the  subject,  to 
adopt  local  regulations  for  their  own  protection,  pre- 
scribing the  area  and  boundaries  of  public  land  which  a 
miner  might  select,  and  defining  his  right  in  respect  to 
the  use  of  water  in  separating  the  gold  from  the  baser 
material:     Lux  v.  Haggin,  69  Cal.  255  (10  Pac.  674). 
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Every  discovery  of  gold  created  excitement,  causing  the 
searchers  therefor  to  abandon  their  labors,  and  to  flee  to 
the  new  "diggings,"  hoping  thereby  to  improve  their  con- 
dition. These  influxes  of  population  necessitated  local 
regulations  suited  to  the  mining  district  in  which  they 
were  enforced,  and  calculated  to-  promote  the  greatest 
good  to  the  greatest  number.  As  the  valuable  and  profit- 
able mining  territory  in  California  was  soon  taken  by 
claimants  without  all  being  supplied,  prospecting  for 
gold  led  to  its  discovery  in  other  parts  of  the  Pacific 
Coast,  where  new  rules  were  adopted.  These  regulations 
became  the  foundations  of  right  in  respect  to  the  pos- 
session of  land  and  the  use  of  water  thereon,  and  such 
customs,  upon  the  allegation  and  proof  thereof,  were 
enforced  by  the  decisions  of  courts.  Nowhere  in  the 
United  States  did  such  conditions  exist  except  on  the 
Pacific  Coast,  and  congress,  in  referring  to  these  local 
customs,  laws,  and  decisions,  evidently  intended  to  limit 
the  operation  of  the  act  of  July  26,  1866,  to  the  specific 
territory  in  which  they  were  a  part  of  the  common  law 
established  therein  by  the  primitive  legislators,  and  not 
to  make  the  allegation  and  proof  thereof  prerequisites 
to  the  establishment  of  a  right  thereunder.  While  an 
allegation  and  proof  of  the  customs  adopted  by  miners 
may  have  been  necessary  in  order  that  a  court  might 
properly  apply  them  in  determining  the  extent  and 
boundaries  of  the  claimant's  possession  of  public  land, 
we  fail  to  see  how  such  customs  can  have  any  applica- 
tion to  farming  lands,  the  area  of  which  is  determined 
by  act  of  congress  in  limiting  the  quantity  which  the 
entry  man  may  secure,  or  in  prescribing  the  limit  of  his 
right  of  appropriation  of  water  to  its  irrigation,  which 
is  measured  by  the  rule  of  necessity.  We  do  not  think 
it  essential  to  allege  or  prove  the  existence  of  any  cus- 
tom in  order  to  secure  the  right  of  appropriation  for 
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irrigation,  unless  the  party  asserting  such  right  relies 
thereon,  which  is  not  apparent  in  the  case  at  bar,  and 
hence  no  error  was  committed  in  overruling  the  motion 
for  a  decree  of  nonsuit. 

It  is  maintained  that  the  plaintiffs  have  an  abundant 
supply  of  water  for  irrigation,  derived  from  other  streams, 
and  do  not  need  any  from  Willow  Creek  for  that  purpose, 
and  that  the  latter  stream  is  the  only  source  from  which 
the  defendants  can  secure  water  for  irrigation,  and,  this 
being  so,  the  court  erred  in  denying  them  the  right  of 
appropriation  therefrom,  without  which  their  lands  will 
be  rendered  valueless.  The  plaintiffs  own  six  hundred 
and  forty  acres  of  land,  and  have  in  cultivation  about  four 
hundred  acres,  which  annually  needs  irrigation,  except 
such  area  thereof  as  is  alternately  summer-fallowed. 
While  there  is  a  diversity  of  opinion  in  respect  to  the 
supply  of  water  to  plaintiffs'  lands  from  streams  other 
than  Willow  Creek  for  the  irrigation  thereof,  we  think 
the  testimony  clearly  shows  that  it  is  insufficient  for  such 
purpose  after  the  freshets  caused  by  the  melting  snows 
have  subsided. 

It  is  contended  that  during  the  three  years  immediately 
preceding  the  commencement  of  this  suit  the  plaintiffs 
have  enlarged  the  area  of  their  cultivated  land  by  break- 
ing up  about  one  hundred  acres,  and,  such  improvement 
not  having  been  made  within  a  reasonable  time  from  the 
original  diversion,  they  are  not  entitled  to  the  use  of  any 
water  to  irrigate  the  land  so  recently  brought  under  cul- 
tivation. If  the  newly-plowed  land  were  irrigated  with 
water  taken  from  Willow  Creek,  or  if  the  defendants  were 
riparian  proprietors  on  either  of  the  other  streams  from 
which  plaintiffs  secure  water,  the  point  insisted  upon 
might  be  well  taken ;  for  the  rule  is  settled  in  this  state 
that  the  water  must  be  applied  to  a  beneficial  use  within 
a  reasonable  time  from  its  diversion  :    Hindman  v.  Rizor, 
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21  Or.  112  (27  Pac.  13);  Cole  v.  Logan,  24  Or.  304  (33 
Pac.  568);  Low  v.  Rizor,  25  Or.  551  (37  Pac.  82).  The 
testimony,  however,  conclusively  shows  that  the  newly- 
cultivated  land  is  irrigated  by  water  diverted  from  Rock 
Creek,  and  that  the  quantity  taken  by  plaintiffs  from 
Willow  Creek  has  not  been  enlarged  since  the  original 
diversion.  The  plaintiiBFs  having  the  prior  appropriation 
of  the  water  of  Willow  Creek,  the  defendants  could  appro- 
priate only  the  surplus  flowing  in  the  stream  after  the 
right  of  the  other  proprietors  had  been  supplied,  and, 
this  being  so,  no  error  was  committed  in  restraining  them 
from  interfering  with  the  flow  of  the  quantity  to  which 
plaintifl^s  were  entitled,  and  hence  the  decree  is  afiirmed. 

Affirmed. 

Decided  90  September,  1901. 

On  Motion  for  Rehearing. 

Mr.  Justice  Moore  delivered  the  opinion. 

8.  A  petition  for  a  rehearing  of  this  cause  having  been 
filed,  it  is  contended  therein  that  an  error  was  committed 
in  not  awarding  to  the  defendants  the  excess  of  water 
flowing  in  Willow  Creek,  after  plaintiffs'  appropriation 
therefrom  had  been  supplied,  and  hence  the  decree  of  the 
trial  court  should  have  been  modified,  and  not  affirmed. 
The  decree  complained  of  gives  to  the  plaintiffs  one  hun- 
dred and  ninety-five  inches  of  the  water  of  said  creek 
prior  to  July  15  of  each  year,  and  one  hundred  and  thirty 
inches  thereafter,  and  enjoins  the  defendants  from  inter- 
fering with  the  flow  of  the  water  therein  to  that  extent. 
The  transcript  shows  that,  except  in  the  dry  season,  more 
water  flows  in  the  channel  of  the  creek  than  is  necessary 
for  plaintifi^s'  use.  There  is  testimony,  however,  to  the 
effect  that  several  other  appropriators  acquired  the  right 
to  use  the  water  of  that  creek,  who  are  not  parties  to  this 
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suit,  and  can  not,  therefore,  be  prejudiced  by  the  decree 
herein,  notwithstanding  which  the  court  below  inferen- 
tially ,  at  least,  gave  to  the  defendants  the  use  of  the  water 
flowing  in  the  creek  after  plaintiffs'  appropriation  was 
supplied.  The  defendants'  rights  are  necessarily  subor- 
dinate to  those  of  prior  appropriators,  and,  inasmuch  as 
the  court  is  not  at  liberty  to  determine  the  question  of 
priority  between  appropriators  not  parties  and  the  defend- 
ants, the  latter  are  not  entitled  to  an  affirmative  decree  set- 
tling their  rights,  and  hence  the  petition  must  be  denied 

Rehearing  Denied. 

Decided  1  July,  1901. 
STATE  r.  CROCKETT. 

[65Pac.«7.] 

L*^  ^zi  Impeachment— Showing  Writing  to  Witness. 

39     76 
e47    290  1*    Under  Hiirs  Ann.  Ijaws,  §  841,  providing  that,  to  impeach  a  witness  by 

showing  his  written  statements  inconsistent  with  -his  testimony,  the  writing 

must  be  shown  him  before  he  is  questioned  concerning  the  statements,  a  witness 

can  not  be  impeached  by  introducing  his  written  testimony  given  at  a  coroner's 

inquest,  without  first  showing  him  the  writing. 

ClRCUMSTANTIAI.  EVIDENCE— DEGREE  OP  CRIME. 

2.  Where  the  evidence  concerning  the  circumstances  under  which  a  crime 
was  committed  is  entirely  circumstantial,  the  Jnry  may  convict  of  the  crime 
charged  or  any  lesser  crime  of  the  same  class  that  is  included  therein:  Slate  v. 
EOnvorth,  SO  Or.  145,  and  State  v.  Magerty  86  Or.  520,  applied. 

Reasonable  Doubt  Defined. 

3.  A  definition  of  a  reasonable  doubt  in  these  terms  "A  reasonable  doubt 
is  such  a  doubt  as  exists  in  the  mind  of  a  reasonable  man  after  a  fUll,  free,  and 
careful  examination  and  comparison  of  all  the  evidence;  It  must  be  such  a  doubt 
as  would  cause  a  careful,  considerate,  and  prudent  man  to  pause  and  consider 
before  acting  In  the  grave  and  most  important  affiEtlrs  of  life,"— while  open  to  some 
criticism,  is  not  erroneous. 

Instruction— Admitted  Fact. 

4.  A  court  may  with  propriety  In  the  charge  to  the  Jury  refer  to  a  certain  fact 
as  being  established,  whore  both  sides  have  conceded  its  existence:  State  v.  Morey, 
25  Or.  241,  approved. 

Motion  for  New  Trial  on  Insufficient  Evidence. 

5.  A  motion  for  a  new  trial  because  of  the  Insufficiency  of  the  evidence  to 
sustain  the  verdict  Is  addressed  to  the  discretion  of  the  trial  court,  and  its  action 
thereon  is  not  subject  to  review  on  appeal :  Staie  v.  Foot  YoUy  24  Or.  01,  approved. 

From  Umatilla :   William  R.  Ellis,  Judge. 
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Minnie  Crockett  appealed  from  a  conviction  of  murder 
in  the  second  degree.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Carter 
&  Raley,  with  an  oral  argument  by  Mr,  Jas.  H.  Raley. 

For  the  state  there  was  a  brief  over  the  names  of  D.  R, 
N,  Blackburn,  Attorney -General,  and  Thos.  G,  Hailey^  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr.  Hailey, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

The  defendant  was  indicted  for  murder  in  the  first, 
and  convicted  of  murder  in  the  second,  degree,  for  kill- 
ing her  husband.  From  the  judgment  entered  against 
her,  she  appeals,  assigning  as  error  (1)  the  refusal  of 
the  trial  court  to  admit  in  evidence,  for  the  purpose  of 
impeachment,  the  testimony  of  certain  witnesses  taken 
before  the  coroner's  jury  ;  (2)  the  court's  instruction  to 
the  jury  that  they  might  find  the  defendant  guilty  of 
murder  in  the  first  or  second  degree,  manslaughter,  or 
not  guilty;  (3)  its  definition  of  a  "reasonable  doubt"  ; 
(4)  its  statement  to  the  jury  that  it  is  admitted  in  the 
case  that  the  deceased  came  to  his  death  by  a  wound  in- 
flicted by  a  ball  fired  from  a  pistol  which  the  defendant 
purchased  a  few  days  prior  thereto.  Of  these  in  their 
order. 

1.  Upon  the  trial.  Earl  Crockett  and  Ella  Anderson 
were  called  as  witnesses,  and  gave  evidence  on  behalf  of 
the  state.  On  cross-examination  they  were  asked  if  they 
did  not  make  certain  statements  when  testifying  before 
the  coroner's  jury.  Thereafter  the  defense,  withoafc  show- 
ing to  the  witnesses  the  testimony  given  by  them  at  the 
coroner's  inquest,  which  had  been  reduced  to  writing, 
ofiFered  it  in  evidence  for  the  purpose  of  impeaching  them, 
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but  the  trial  court  refused  to  admit  it.  The  deposition 
or  testimony  of  a  witness  given  before  a  coroner  is  prima 
facie  evidence  of  what  the  witness  swore  to,  and,  when 
the  proper  foundation  is  laid,  is  admissible  for  the  pur- 
pose of  contradicting  him  :  People  v.  Devine,  44  Cal.  452. 
But,  where  it  is  sought  to  impeach  a  witness  by  written 
statements,  they  must  be  shown  to  him  before  any  ques- 
tion is  put  to  him  concerning  them  :  Hill's  Ann.  Laws, 
§  841.  And  this  rule  applies  to  testimony  in  a  judicial 
proceeding,  reduced  to  writing  and  subscribed  by  the 
witness:  State  v.  Steeves,  29  Or.  85,  102  (43  Pac.  947); 
People  V.  Ching  Hing  Chang,  74  Cal.  389  (16  Pac.  201) ; 
Simmons  v.  State,  32  Fla.  387  (13  South.  890);  State  v. 
O'Brien,  18  Mont.  1  (43  Pac.  1091,  44  Pac.  399) .  It  was 
not  complied  with  in  the  case  at  bar,  and  hence  there 
was  no  error  in  refusing  to  admit  the  testimony  so  offered. 

2.  The  court  instructed  the  jury,  among  other  things, 
as  follows :  **The  jury  is  not  restricted  in  this  class  of 
cases  to  the  determination  of  whether  or  not.  the  defend- 
ant is  guilty  of  the  crime  charged  in  the  indictment,  but 
must  determine  whether  or  not,  if  not  guilty  as  charged, 
the  defendant  is  guilty  of  any  crime  included  in  the  crime 
charged.  Therefore  I  instruct  you  that  it  is  possible  in 
this  case  for  you  to  find  one  of  four  verdicts, —  murder 
in  the  first  degree,  murder  in  the  second  degree,  man- 
slaughter, or  not  guilty."  It  is  argued  that  by  this  in- 
struction the  court,  in  effect,  told  the  jury  that  there  was 
sufficient  evidence  in  the  case  to  support  a  verdict  of 
guilty  of  either  murder  in  the  first  or  second  degree  or 
manslaughter ;  but  we  do  not  so  interpret  the  instruc- 
tion. Its  manifest  purpose  and  effect  was  to  advise  the 
jury  that  under  the  indictment  and  the  evidence  they 
might  properly  find  the  defendant  guilty  as  charged,  or 
any  other  crime  included  therein,  or  not  guilty  ;    and  in 
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this  there  was  no  error.  The  crime  charged  in  the  indict- 
ment clearly  included  all  others  mentioned  in  the  instruc- 
tion complained  of,  and  as  the  proof  of  the  manner  and 
circumstances  of  the  killing,  and  defendant's  connection 
therewith,  was  entirely  circumstantial,  the  case  comes 
within  the  rule  laid  down  by  this  court  in  State  v.  Magers, 
35  Or.  520  (57  Pac.  197),  and  State  v.  Ellsworth,  30  Or. 
145  (47  Pac.  199).  The  deceased  was  shot  while  in  bed, 
some  time  during  the  night.  At  the  time  the  only  per- 
sons in  the  house  were  the  defendant,  the  deceased,  and 
their  three  small  children,  the  latter  of  whom  were  asleep. 
The  defendant  denied  any  participation  in  the  killing,  and 
claimed  that  it  was  a  case  of  suicide .  The  question ,  there- 
fore, as  to  when  and  by  whom  the  killing  was  done, — 
whether  by  the  deceased  himself  or  by  the  defendant, 
and,  if  by  the  defendant,  whether  purposely  and  of  delib- 
erate and  premeditated  malice,  or  purposely  and  mali- 
ciously, but  without  deliberation  and  premeditation,  or 
in  a  sudden  heat  of  passion,-:- was  a  mere  matter  of  infer- 
ence from  the  testimony  ;  and  therefore  the  degree  of  the 
defendant's  guilt,  if  guilty  at  all,  was  for  the  jury  to  de- 
termine from  the  entire  circumstances  of  the  case,  and 
not  the  court. 

3.  The  court  defined  "reasonable  doubt"  as  follows  : 
*'A  reasonable  doubt  is  such  a  doubt  as  exists  in  the 
mind  of  a  reasonable  man  after  a  full,  free,  and  careful 
examination  and  comparison  of  all  the  evidence.  It 
must  be  such  a  doubt  as  would  cause  a  careful,  consid- 
erate, and  prudent  man  to  pause  and  consider  before 
acting  in  the  grave  and  most  important  affairs  of  life." 
The  contention  is  that  by  this  instruction  the  verdict  of 
the  jury  is  made  to  depend  upon  a  mere  preponderance 
of  evidence,  but  we  think  the  construction  of  counsel  is 
unwarranted.     A  reasonable  doubt  is,  in  effect,  defined 
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to  be  such  a  dOubt  as  would  cause  a  reasonable  and  pru- 
dent man  to  hesitate  and  pause  before  acting ;  and,  as 
said  by  the  Supreme  Court  of  Colorado,  ''there  is  a  vast 
difference  between  hesitating  or  pausing  and  acting.  The 
doubt  which  leads  a  man  to  hesitate  or  pause  may  be 
very  far  from  being  such  a  doubt  as  would  control  his 
action  ;  and  we  think  that  if,  in  the  important  transac- 
tions of  life,  a  doubt  arises  in  the  mind  of  a  reasonable 
and  prudent  man  which  would  not  lead  him  to  hesitate 
or  to  pause  and  consider  of  his  future  action,  that  doubt 
is  not  such  a  reasonable  doubt  as  would  justify  the  jury, 
in  a  criminal  case,  in  returning  a  verdict  of  acquittal"  : 
Minich  v.  People,  8  Colo.  454  (9  Pac.  4,  5  Am.  Crim. 
Rep.  32).  The  language  of  the  court  in  the  instruction 
complained  of  is,  no  doubt,  open  to  some  criticism  ;  but 
the  same  may  be  said  of  any  attempt  yet  made  by  the 
courts  to  define  the  term  "reasonable  doubt,"  because 
of  the  inadequacy  of  language  to  make  plainer  a  term 
the  meaning  of  which  is  within  the  comprehension  .of 
every  person  capable  of  understanding  common  English. 
But  we  think,  while  it  would  have  been  safer  for  the 
court  to  give  the  instruction  so  often  approved  by  this 
court  {State  v.  Morey,  25  Or.  241,  35  Pac.  655,  36  Pac. 
573),  the  one  given  is  substantially  correct  and  could 
not  have  misled  the  jury  in  any  way  :  Stat^  v.  Pierce^  65 
Iowa,  89  (21  N.  W.  195);  Dunii  v.  People,  109  111.  635 
(4  Am.  Crim.  Rep.  58). 

4.  The  court  also  instructed  the  jury  that,  **It  has 
been  admitted  by  the  evidence  in  this  case  that  James  M. 
Crockett  came  to  his  death  by  a  wound  inflicted  by  a 
pistol  ball,  and  it  is  further  admitted  by  the  defendant 
that  she  purchased  the  revolver  with  which  the  wound 
was  inflicted,  prior  to  the  time  of  the  death  of  James  M. 
Crockett ;    and  I  instruct  you  that  the  fact  that  she  pur- 
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chased  the  revolver  prior  to  the  time  of  his  death  is  a  fact 
which  you  may  take  into  consideration  as  showing  pre- 
meditation and  malice,  in  case  you  shall  find,  beyond  a 
reasonable  doubt,  that  she  fired  the  fatal  shot."  Objec- 
tion is  made  to  this  instruction  because  in  it  the  court 
assumes  a  fact  which  it  was  the  province  of  the  jury  to 
determine.  The  record  shows,  however,  that  it  was  ex- 
pressly conceded  throughout  the  trial,  and  the  defendant 
so  testified,  that  the  pistol  with  which  the  deceased  was 
killed  was  purchased  by  her  in  Walla  Walla  two  or  three 
days  before  the  fatal  wound  was  inflicted,  and  therefore  the 
instruction  assuming  that  fact  to  be  true  was  not  error  : 
State  V.  Mbrey,  25  Or.  241,  246  (35  Pac.  655,  36  Pac.  573). 

5.  The  only  remaining  assignment  of  error  is  based 
on  the  overruling  of  a  motion  to  set  aside  the  verdict  and 
for  a  new  trial  for  insufiiciency  of  the  evidence.  We 
have  so  often  held  that  such  an  order  will  not  be  reviewed 
on  an  appeal  that  the  question  requires  no  further  con- 
sideration at  this  time  :  State  v.  Foot  You^  24  Or.  61,  72 
(32  Pac.  1031,  33  Pac.  537).  As  there  is  no  error  of  law 
in  the  record,  we  have  no  alternative  but  to  afiirm  the 
judgment,  and  it  is  so  ordered.  Affirmed. 

Argued  20  May;  decided  29  July,  1001.  ^       2I3 

YORK  r.  DAVIDSON. 

[66  Pac.  819.] 

WATBB8— Damage  by  Mining  Debkis*— Injunction. 

Miners  who  deposit  debris  in  public  streams  must  make  some  arrangements 
to  prevent  the  tilling  of  the  streams  and  consequent  deposit  of  the  floating  refuse 
on  the  banks— otherwise  the  continuance  of  the  mining  will  be  enjoined,  at  the 
salt  of  injured  riparian  owners. 

*  Rbpobteb*8  Note  on  the  Debbis  Question.— The  authorities  on  the  ques- 
tion here  decided  are  quite  fully  collected  in  footnotes  to  CMumhus,  etc.  Iron  Oo. 
V.  Tucker,  29  Am.  St.  Rep.  528, 689, 12  L.  R.  A.  677 ;  Miuissippi  Mills  Co.  v.  Smith,  80 
Am.  St.  Rep. 516, 651  (with  note,  The  Debris  i^uestlon) ;  I*rice  v.  Oakfleld  Creamery 
a>.  21  L.  R.  A.  883;  Drcike  v.  Lady  Bruley  Coal  <£:  R,  R,  Co.  24  L.  R.  A.  64  (with  note, 
Polluting  Streams  by  Mining  Debris),  48  Am. St.  Rop. 77 ;  Mder  v.  Lykens  Vol,  Coal 
Cb.  87  Am.  St.  Rep.  742  (with  note,  Liability  for  Injury  Caused  by  Mining  Debris) . 

39  Or.— 6. 
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From  Josephine  :    Hibro  K.  Hanna,  Judge. 

Bill  by  Henry  York  against  C.  T.  Davidson  and  others 
to  enjoin  the  operation  of  defendants'  mine.  From  a  de- 
cree granting  the  injunction,  defendants  appeal. 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  D,  Norton. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Geo.  W.  Colvig. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

Defendants  are  engaged  in  placer  mining  by  the  hy- 
draulic system  in  Taylor's  Gulch,  a  tributary  of  a  stream 
which  traverses  a  portion  of  plaintiff's  land,  known  as 
'*Carris  Creek";  the  necessary  water,  aside  from  that 
contained  in  the  gulch,  being  carried  to  it  from  Rockv 
Creek,  Miners'  Creek,  and  Carris  Creek  by  means  of 
ditches.  The  two  creeks  first  named  also  discharge  into 
Carris  Creek,  and  all  these  streams,  including  Miller 
Creek,  flow  more  or  less  through  a  decomposed  granite 
formation.  The  point  of  operation  is  located  two  miles 
above  the  lands  of  the  plaintiff,  and  at  an  elevation  of 
about  three  hundred  feet.  The  defendants  have  been 
using  a  giant  for  some  three  or  four  years,  and,  to  pre- 
vent the  tailings  and  debris  from  their  mine  from  being 
carried  below,  they  built  two  impounding  dams  in  the 
gulch,  and  recently  constructed  a  by-wash  around  the 
lower  dam,  by  cutting  a  channel  along  the  side  hill  above 
the  deposit,  so  that  the  water  might  flow  down  the  gulch 
without  disturbing  the  deposits.  Later,  Miller  and  Sav- 
age connected  their  ditch  with  the  by-wash,  by  means  of 
which  the  water  from  the  mine  is  conveyed  across  by  the 
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head  of  Rocky  Creek  and  its  tributaries  into  Miller  Creek. 
This  latter  stream  intersects  another  portion  of  the  plain- 
tiff's premises,  and  is  utilized  for  irrigation  purposes. 
The  plaintiflF  alleges  that  the  defendants  have  been  dis- 
charging large  quantities  of  gravel,  silt,  sand,  and  other 
debris  into  Taylor's  Gulch,  which  has  been  carried  into 
Carris  Creek,  and  has  caused  the  bed  of  the  stream  to  fill 
up  and  to  overflow  its  banks  where  it  traverses  the  plain- 
tiff's land,  and  to  cast  such  refuse  matter  thereon,  thus 
destroying  it  for  the  purpose  of  agriculture,  for  which  it 
is  adapted,  and  prays  that  they  be  enjoined  from  casting 
and  discharging  any  sand,  silt,  or  other  refuse  matter 
from  their  mine  into  Carris  Creek  or  its  tributaries,  or 
into  Miller  Creek,  whereby  the  same  may  be  washed  or 
carried  upon  his  premises,  and  from  impounding  the 
water  in  any  manner  so  as  to  interrupt  its  flow  across 
the  same.  The  plaintiff  having  obtained  a  decree  in  his 
favor,  the  defendants  appeal. 

•  The  defendants  seem  to  concede  that  the  plaintiff  has 
been  injured  materially  by  the  washing  of  granite  sand 
upon  his  premises  along  the  course  of  Carris  Creek,  but 
they  seek  to  account  for  it  through  causes  other  than  such 
as  were  superinduced  by  their  acts  :  (1)  They  say  that  an 
unusual  freshet,  which  occurred  in  the  early  part  of  J890 
was  the  principal  cause ;  (2)  that  the  plaintiff  and  his 
agents  have  so  obstructed  the  stream,  by  felling  trees 
and  constructing  dams  across  it,  as  to  divert  the  water 
from  its  natural  course,  and  thereby  to  overflow  its  banks  ; 
and  (3)  that  the  deposits  may  be  accounted  for  almost  en- 
tirely, if  not  wholly,  through  natural  erosion  by  the  ele- 
ments, and  the  operations  of  mines  along  Carris  Creek 
and  its  tributaries  by  persons  other  than  the  defendants. 
They  further  contend  that  their  impounding  dams  are  per- 
manent and  durable  structures,  of  sufficient  capacity  and 
eflRcacy  to  securely  impound  the  tailings,  sand,  and  debris 
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from  their  mine,  and  to  discharge  the  water  therefrom 
down  the  gulch  reasonably  pure  and  free  from  such  dele- 
terious matter.  Beyond  this,  they  assert  that,  after  the 
water  is  discharged  from  their  mine  into  Taylor's  Gulch, 
it  is  taken  up  by  the  ditch  of  Miller  and  Savage,  and 
carried  into  Miller  Creek.     Of  these  in  their  order. 

Peter  Burkhalter  and  John  Gentner  began  mining  early 
in  the  '60s  on  Miners'  Creek,  a  tributary  of  Carris  Creek, 
which  was  continued  by  one  or  both  of  them  from  time' 
to  time,  covering  a  period  of  thirty  years.  The  tailings 
from  their  mine  were  discharged  into  the  stream,  and 
were  carried  upon  the  land  of  the  plaintiff  to  such  an 
extent  that  in  January,  1886,  he  instituted  a  suit  against 
them  to  prevent  further  operations  to  his  damage.  This 
resulted  in  an  agreement  on  the  part  of  Burkhalter  and 
Gentner  to  construct  a  new  channel  through  the  plaintiff's 
field,  and  keep  it  open  and  in  good  order,  so  that  the  min- 
ing debris  would  be  carried  past  his  premises,  and  to  be 
responsible  for  any  damage  that  might  ensue  by  reason 
of  their  dereliction.  Early  in  1890  there  came  a  freshet 
carrying  the  sand  and  debris  down  Oarris  Creek  in  such 
quantities  as  to  fill  up  the  new  channel  and  overflow  the 
plaintiff's  lands,  covering  a  considerable  tract  with  the 
deposit,  thereby  rendering  it  unproductive.  Of  this  Mr. 
York  made  complaint,  and  the  matter  was  arbitrated, 
and  Burkhalter  and  Gentner  paid  the  damages  assessed. 
Shortly  thereafter  they  concluded  their  mining  opera- 
tions, and  sold  their  ditch  to  the  defendants,  and  it  now 
constitutes  one  of  their  sources  of  water  supply.  After 
the  new  channel  constructed  through  the  plaintiff's  field 
had  become  obstructed  by  the  freshet  of  1890,  the  plain- 
tiff built  a  dam  across  it  at  its  upper  junction,  with  a 
view  to^turning  the  water  of  the  creek  back  into  the  old 
channel,  deeming  it  the  better  outlet ;  and  this,  together 
with  the  felling  of  some  trees  and  filling  in  with  brush 
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along  the  margin,  for  the  purpose  of  confining  it  within 
the  channel,  constitutes,  in  substance,  all  that  the  plain- 
tiff has  done  in  the  way  of  damming  up  the  stream  and 
flooding  his  own  land.  What  he  did,  so  far  as  we  are 
able  to  discover  from  the  evidence,  tended  to  retard, 
rather  than  to  precipitate,  the  flow  of  the  water  beyond 
the  banks  of  the  stream . 

It  has  been  shown  quite  clearly  that  since  the  defend- 
ants have  been  engaged  in  hydraulic  mining  on  Taylor's 
Gulch  a  decomposed  granite  sand  has  been  deposited  by 
the  action  of  Carris  Creek  upon  plaintiff's  land  along  its 
course,  and  in  such  quantities  as  to  very  materially  en- 
large^ the  area  previously  covered,  resulting  in  further 
damage  to  him.  This  enlargement  is  estimated  at  one 
and  one  fifth  to  five  or  six  acres.  Now,  we  may  inquire 
whether  this  later  deposit  came  from  the  defendants' 
mine,  or  may  be  accounted  for  through  the  natural  ero- 
sion of  the  elements  and  the  mining  operations  of  other 
persons.  Specimen  exhibits  of  the  sand  found  upon  the 
land  of  the  plaintiff  and  that  taken  from  the  impounding 
dams  have  been  offered  in  evidence,  bearing  a  marked 
resemblance  one  to  the  other.  Very  little  weight  can  be 
attached  to  this  circumstance,  however,  as  other  speci- 
mens have  been  produced,  coming  from'  Miners'  Creek, 
Mahalley  Creek,  Rocky  Creek,  all  discharging  into  Carris 
Creek,  resembling  these  very  closely.  But  there  is  evi- 
dence of  the  fact  of  a  more  convincing  character.  Mr. 
Wright  testifies  that  he  traced  the  sand  up  Carris  Creek 
to  Taylor's  Gulch,  and  thence  up  the  gulch  to  the  dam  ; 
that  above  the  junction  of  Taylor's  Gulch  there  was  little 
or  no  sand  discoverable  in  Carris  Creek ;  and  that  ap- 
parently all  of  it  came  down  the  gulch.  Several  other 
witnesses  testify  also  to  having  traced  the  deposit  to  the 
same  soufce.  J.  W.  York,  brother  of  the  plaintiff,  whose 
land  adjoins  his  brother's,  and  through  which  Carris 
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Creek  flows.,  testifies  that  during  the  winter  previous  to 
the  institution  of  this  suit,  sand  came  down  from  defend- 
ants' mine  every  time  they  turned  oflf  a  reservoir  head, 
and  that  at  one  time  their  dam  broke,  and  it  came  down 
in  such  quantities  as  to  fill  up  the  creek  along  the  road 
by  his  dwelling  for  the  space  of  two  hundred  or  three 
hundred  yards,  and  much  of  it  was  washed  out  upon  the 
plaintiff's  land.  And  W.  B.  York,  a  son  of  the  plaintiff, 
testifies  that  he  has  observed  the  sand  as  it  was  being 
carried  down  Carris  Creek  and  upon  the  land  of  the  plain- 
tiff while  the  defendants'  mine  was  in  operation,  and  at 
the  time  the  dam  broke  there  was  a  large  increase  of  the 
deposit.  Miller*and  Savage  are  the  only  persons  besides 
the  defendants  engaged  in  hydraulic  mining  above  the 
plaintiflF.  Their  mine  is  located  upon  Miller  Creek,  and 
the  tailings  therefrom  have  been  so  disposed  of  that  none 
of  them  have  as  yet  been  carried  down  the  stream.  The 
only  other  mining  shown  to  have  been  done  on  Carris 
Creek  or  its  tributaries  in  the  mean  while  was  by  H.  L. 
Hansen  and  Frank  Bailey.  Hansen  was  engaged  for  a 
time  on  Carris  Creek,  removing  some  old  tailings,  and 
just  prior  to  the  institution  of  this  suit  was  mining  by 
the  ground-sluicing  process  in  Taylor's  Gulch,  immedi- 
ately below  the  lower  impounding  dam  of  the  defendants. 
Debris  from  his  mine  on  Carris  Creek  was  cast  into  the 
stream  and  carried  down,  but  not  from  that  operated  in 
Taylor's  Gulch,  as  he  was  working  there  in  rock  and 
gravel.  He  relates  that,  at  the  time  defendants'  dam 
broke,  the  tailings  came  pouring  down  in  great  quanti- 
ties, and  covered  up  his  works.  Bailey  mined  some  in 
Taylor's  Gulch  in  1897,  but  not  extensively.  Aside  from 
this,  there  may  have  been  a  little  mining  done  on  Rocky 
Creek.  But  these  mining  operations  were  not  suflSciently 
extensive  to  account  for  the  added  accumulation  of  the 
sand  and  debris  upon  the  plaintiff's  land,  nor  is  the  natu- 
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ral  erosion  by  the  elements  adequate  for  the  purpose. 
There  has  been  considerable  mining  on  Carris  Creek  and 
its  tributaries  in  earlier  days,  but  the  debris  therefrom 
has  become  so  compact  and  solidified  by  lapse  of  time 
that  the  elements  have  no  greater  effect  upon  their  disin- 
tegration and  precipitation  down  the  watercourses  than 
on  the  natural  formation  of  the  country. 

With  a  view  to  retaining  the  tailings,  sand,  and  debris 
from  their  mine,  and  preventing  them  from  being  carried 
down  the  gulch  into  Carris  Creek,  the  defendants  have 
constructed  two  restraining  or  impounding  dams  across 
the  bed  of  the  stream  and  gulch.  The  one  first  built 
(being  the  lower  dam)  was  constructed  by  felling  a  large 
tree  three  or  four  feet  in  diameter  across  the  channel. 
Smaller  logs,  from  eight  to  fifteen  inches  through,  were 
stood  up  against  this,  with  the  lower  ends  imbedded  in 
the  bottom  of  the  creek.  Other  smaller  timbers  were 
used  for  carrying  it  up,  some  being  placed  lengthwise, 
and  others  crosswise,  of  the  stream,  and  brush  filled  in 
along  with  these,  so  as  to  make  the  structure  compact. 
The  dam  was  built  up  as  it  filled  with  tailings  and  debris, 
the  idea  being  to  keep  it  somewhat  above  the  tailings, 
so  that  the  water  would  form  a  pond,  and  be  drawn  off 
gradually  by  percolation  through  the  brush,  and  thus 
allow  whatever  sediment  was  carried  down  to  settle 
therein  before  the  water  would  be  liberated.  The  upper 
dam  was  built  of  small  trees  cut  and  thrown  in  across 
and  lengthwise  of  the  stream,  and  filled  in  with  brush 
as  it  was  carried  up.  In  dimensions,  the  lower  dam  is 
sixteen  and  one  half  feet  high,  and  one  hundred  and  sixty 
feet  across  from  bank  to  bank,  and  the  deposit  extends  up 
the  stream  for  the  distance  of  two  hundred  and  seventy 
feet  or  more,  containing  about  thirty  thousand  tons. 
The  dimensions  of  the  upper  dam  are  not  given,  but 
both  are  carrying  all  the  tailings  they  will  hold.     That 
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these  structures  have  not  prevented  the  sand  and  other 
sediment  from  passing  down  the  gulch  in  quantities  suffi- 
cient to  injure  the  plaintiff  is  manifest  from  what  men- 
tion has  been  made  of  the  testimony  heretofore.  On 
February  28,  prior  to  the  institution  of  this  suit,  there 
was  a  breach  in  the  lower  dam,  caused  by  a  slight  freshet. 
This  was  of  such  proportions  as  to  allow  the  water  and 
debris  to  discharge  beneath  the  large  tree  used  in  its  con- 
struction, and  large  quantities  of  the  deposits  were  carried 
out  and  down  the  gulch .  It  is  estimated  that  from  one 
twentieth  to  one  fourth  of  them  were  thus  carried  away. 
This  breach  induced'the  construction  of  a  by-wash  in  the 
hillside  around  the  dam  for  the  purpose  of  carrying  the 
water  by  without  contact  with  the  deposits.  A  little  later 
Miller  and  Savage  connected  their  ditch  with  the  by-wash, 
which  ordinarily  draws  off  all  the  water  entering  it. 

There  is  a  controversy  as  to  whether  Taylor's  Gulch 
may  be  deemed  a  torrential  stream.  That  it  is  a  natural 
watercourse,  there  can  be  no  doubt.  It  is  from  two  and 
one  half  to  three  miles  in  length,  has  a  regular  channel, 
is  fed  by  a  watershed  formed  by  the  hills  on  either  side, 
and  carries  water  during  the  rainy  seasons.  As  described 
by  one  of  the  witnesses,  sometimes  during  the  rainy  sea- 
sons there  is  very  little  water  in  it,  while  at  others,  when 
the  snow  is  melting  or  there  is  a  freshet,  it  carries  from 
one  thousand  five  hundred  to  two  thousand  inches.  An- 
other witness  testifies  that  he  saw  it  in  1890  above  the 
defendant's  mine,  and  there  was  a  large  amount  of  water 
in  it, — so  much  that  it  would  have  been  dangerous  to 
cross  it  with  a  horse.  About  this  there  is  a  contrariety  of 
opinion.  Other  witnesses  say  that  during  heavy  freshets 
it  does  not  carry  more  than  an  ordinary  pipe  head,  such 
as  was  being  used  at  the  mine.  But,  from  what  we  may 
legitinCiately  infer,  the  stream  is  probably  of  such  char- 
acter that  when  conditions  are  favorable  water  is  precipi- 
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tated  through  its  course  in  considerable  volume  and  with 
much  force.  Whether  it  falls  within  the  category  of 
^torrential  stream  is  not  necessary  for  us  to  determine. 
Enough  has  been  shown  to  convince  us  that  the  system 
employed  by  the  defendants  for  impounding  the  tailings 
and  debris  from  their  mine  within  the  gulch  is  not  effect- 
ive for  the  purpose,  and  that  the  dams  are  so  constructed 
that  they  are  unsafe  and  insecure,  especially  in  times  of 
freshets,  and  are  liable  to  give  way  and  precipitate  their 
contents  upon  the  land  of  the  plaintiff,  and  for  this  rea- 
son their  use  should  be  discontinued.  The  testimony  is 
conflicting  touching  the  capacity  of  Miller's  and  Savage's 
ditch  to  carry  all  the  water  from  the  mine.  Ordinarily 
it  will,  but  in  times  of  freshets  it  is  probably  insufficient 
for  the  purpose.  But,  be  this  as  it  may,  there  is  evidence 
that  a  large  amount  of  sediment  from  the  mine  is  carried 
into  it,  and,  if  allowed  to  continue,  will  be  borne  upon 
the  lands  of  the  plaintiff,  through  Miller  Creek,  and  will 
serve  to  increase  his  injuries. 

^he  decree  of  the  court  below  restrains  the  defendants 
from  in  any  manner  casting  or  discharging  any  waste  or 
refuse  matter  from  their  mining  operations  into  Carris 
or  Miller  Creek,  or  impounding  the  same  at  any  point 
above  the  plaintiff's  premises.  This  decree  should  be 
affirmed,  except  that  defendants  should  be  allowed  to 
impound  their  tailings  and  debris  in  Taylor's  Gulch,  or 
elsewhere,  as  convenience  may  suggest,  when  they  shall 
have  adopted  and  constructed  an  efficient  and  durable 
system  or  device  for  the  purpose,  such  as  will  meet  with 
the  approval  of  persons  skilled  in  such  matters  and  the 
courtj  In  support  of  these  conclusions,  see  United  States 
v.  North  Bloomfield  Oravel  Min.  Co.  (C.  C.)  53  Fed.  625, 
and  United  States  v.  Lawrence,  53  Fed.  632.  Let  the  decree 
be  entered  accordingly.*  Modified. 
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Larceny— Good  Faith  in  Retaining  Posskhsion. 

1.  In  a  prosecution  for  larceny  the  questlonH  of  honesty  and  good  faltb  in 
retaining  possession  of  the  property  are  quite  Immaterial,  for  the  question  in- 
volved Is  the  taking. 

Instructions— Hypothetical  Elements. 

2.  Instructions  to  a  Jury  should  not  contain  hypothetical  elements  other 
than  those  based  on  the  evidence. 

New  Trial— Cumulative  or  Impeaching  Evidence. 

8.  A  new  trial  will  not  be  granted  because  of  the  discovery  of  merely  cumu- 
lative or  Impeaching  evidence:  Lander  v.  MUet^  8  Or.  40,  and  8UUe  v.  Gardner^ 
33  Or.  149,  followed. 

From  Union  :   Robert  Eakin,  Judge. 

James  Hill  appealed  from  a  conviction  of  the  crime  of 
horse  stealing.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  L,  A,  Esteb, 

For  the  state  there  was  a  brief  over  the  names  of  D,  /?. 
iV.  Blackburn,  Attorney-General,  and  Samuel  Whiter  Dis- 
trict Attorney,  with  an  oral  argument  by  Mr,  White. 

Mr.  Justice  Moore  delivered  the  opinion. 

The  defendant,  James  Hill,  was  tried  upon  an  informa- 
tion charging  him  with  the  larceny  of  a  mare,  the  prop- 
erty of  one  D.  H.  Shaffer,  alleged  to  have  been  committed 
in  Union  County,  Oregon,  August  2,  1899  ;  and,  having 
1)een  convicted  thereof,  he  was  sentenced  to  imprison- 
ment in  the  penitentiary  for  the  term  of  two  years,  from 
which  judgment  he  appeals. 

Exceptions  having  been  reserved,  it  is  contended  that 
the  court  erred  in  refusing  to  instruct  the  jury  as  re- 
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quested  by  the  defendant  as  follows:  ''(2)  If  you  find 
from  the  evidence  that  the  defendant  had  a  claim  to  the 
mare,  honestly  entertained,  even  though  he  may  have 
got  her  from  a  thief,  he  had  a  right  to  keep  her  until  the 
question  of  ownership  was  settled  ;  and,  if  his  claim  of 
ownership  was  made  honestly  and  in  good  faith,  it  was 
not  larceny,  and  you  should  acquit.  (3)  The  taking  of 
property  without  the  felonious  intent  to  convert  it  to  tlie 
taker's  own  use  is  only  a  trespass,  and  openly  taking  is 
evidence  of  the  absence  of  such  intent.  The  criminal 
intent  is  what  distinguishes  larceny  from  trespass  ;  and , 
if  you  find  that  the  defendant  did  not  attempt  to  take 
the  animal  clandestinely  or  attempt  to  conceal  her,  you 
may  consider  this  fact  to  negative  the  question  of  larce- 
nous intent,  and  your  verdict  should  be  not  guilty."  To 
render  the  instructions  so  requested  intelligible,  it  is 
deemed  necessary  to  state  the  substance  of  the  testimony 
upon  the  subject  to  which  they  relate.  The  transcript 
shows  that  about  March  10,  1899,  D.  H.  Shaffer  was  the 
owner  of  a  black  mare,  which  he  turned  out  on  the  range 
to  pasture,  and  did  not  again  see  until  about  the  first  of 
October  of  that  year,  when  he  found  her  in  the  defend- 
ant's possession,  about  four  miles  from  his  place ;  that, 
upon  the  defendant's  refusal  to  deliver  the  mare  on 
demand,  Shaffer  instituted  an  action  for  her  recovery, 
and  secured  the  possession  thereof.  The  defendant,  as 
a  witness  in  his  own  behalf,  explaining  his  possession, 
testified,  in  efl*ect,  that  about  August  21, 1899,  he,  in  pres- 
ence of  his  brothers,  George  and  Leonard,  having  met  a 
stranger  in  the  public  road  riding  the  mare  in  question, 
he  traded  with  him,  giving  him  therefor  a  gray  mare  ; 
that  after  the  exchange  was  effected  the  stranger  rode 
with  them  to  their  father's  farm,  where  they  parted  com- 
pany ;  and  that  said  stranger  was  seen  by  their  father 
as  he  passed  his  place  riding  the  mare  which  he  received 
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from  the  witness.  The  defendant's  testimony  is  corrobo- 
rated by  that  of  his  brothers,  George  and  Leonard,  and 
by  that  of  his  father  in  respect  to  seeing  the  stranger  pass 
his  place  riding  the  gray  mare. 

1.  Considering  these  requests  in  their  order,  the  first, 
which  is  numbered  two,  seems  to  be  predicated  upon  the 
assumption  that  the  action  being  tried  was  to  recover  the 
possession  of  the  mare,  or  at  least  that  the  defendant  was 
entitled  to  retain  such  possession  until  the  right  thereto 
could  be  determined  in  a  proper  action.  The  transcript 
shows  that,  prior  to  the  defendant's  trial  upon  the  infor- 
mation for  the  larceny  of  the  mare,  ShaflFer  had  secured 
the  possession  in  an  action  therefor.  If  the  court  had  been 
requested  to  instruct  the  jury  that  if  they  should  find  the 
defendant  traded  for  the  mare,  even  if  he  knew  that  the 
person  with  whom  he  traded  had  stolen  her,  he  could  not 
be  convicted  under  an  information  charging  him  with  the 
crime  of  larceny,  and  they  must  acquit  him,  it  would 
have  been  error  not  to  give  it;  for  such  an  instruction  could 
have  been  predicated  upon  the  defendant's  theory  of  the 
facts  of  the  case,  and  was  not  included  in  the  court's  gen- 
eral charge,  to  which  no  exception  was  taken.  Neither 
honesty  nor  good  faith  was  required  of  the  defendant,  as 
elements  of  his  possession  of  the  mare,  if  he  did  not  take 
her,  to  constitute  a  defense,  when  charged  with  the  lar- 
ceny thereof :  People  v.  Ward,  105  Cal.  652  (39  Pac.  33); 
Faulkner  v.  State,  15  Tex.  App.  115 ;  Clayton  v.  State,  15 
Tex.  App.  348  ;  Phillips  v.  State,  19  Tex.  App.  158.  Un- 
less the  defendant  took  the  mare,  or  participated  in  her 
taking,  which  is  one  of  the  necessary  elements  of  larceny, 
he  could  not  be  legally  convicted  thereof  :  Curlin  v.  State, 
23  Tex.  App.  681  (5  S.  W.  186).  If  he  had  traded  for 
the  mare,  knowing  or  having  good  reason  to  believe  that 
she  had  been  stolen,  he  could  have  been  punished  upon 
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conviction  of  that  offense,  if  properly  charged  :  Hill's 
Ann.  Laws,  §  1774  ;  State  v.  Pomeroy,  30  Or.  16  (46  Pac. 
797)  ;  State  v.  Hanna,  35  Or.  195  (57  Pac.  629).  The 
instruction  so  requested  being  faulty  in  the  particular 
specified,  no  error  was  committed  in  refusing  to  give  it. 

2.  There  was  no  testimony  tending  to  show  that  a 
question  of  trespass  was  involved,  and  hence  no  necessity 
existed  to  distinguish  between  a  tort  of  that  character  and 
the  crime  of  larceny.  If  the  court  had  been  requested  to 
charge  that  if  the  jury  should  find  that  the  defendant 
made  no  attempt  to  conceal  the  mare,  but  publicly  rode 
or  drove  her  in  the  immediate  vicinity  in  which  Shaffer 
lived,  so  that  he  might  have  been  able  to  see  and  recog- 
nize  her,  they  might  consider  such  fact  as  a  circumstance 
tending  to  negative  a  taking  by  the  defendant,  it  might 
have  been  proper  to  give  it :  Jones  v.  State ,  64  Am.  Dec. 
175.  The  second  instruction  contains  so  many  hypothet- 
ical elements  not  involved  in  the  testimony  introduced  at 
the  trial,  that  no  error  was  committed  in  refusing  to 
give  it. 

3.  The  defendant  filed  a  motion  for  a  new  trial,  based 
upon  his  aflBdayit  to  the  effect  that  prior  to  his  trial  he 
made  every  effort  within  his  power  to  discover  the  name 
and  residence  of  the  person  from  whom  he  received  the 
mare  with  the  larceny  of  which  he  was  charged ;  that 
since  said  trial  he  had  received  information  through 
James  Allen  and  Robert  Wright,  who  live  in  Wallowa 
County,  Oregon,  but  whose  affidavits  he  was  unable  to 
secure  on  account  of  their  absence  from  home,  that  the 
name  of  said  person  is  Henry  Wilkins,  who  resides  at 
some  point  in  Harney  County,  Oregon  ;  that  Wilkins  will 
testify  that  while  on  the  road  from  Wallowa  County  to 
Harney  County  he  met  the  affiant,  to  whom  he  traded 
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said  mare,  which  he  purchased  in  Wallowa  County  from 
James  Allen  ;  that,  if  a  new  trial  is  granted,  aflBant  will 
be  able  to  procure  Wilkins,  Allen,  and  Wright  as  wit- 
nesses, who  will  severally  testify  as  here  indicated  ;  that 
since  said  trial  afSant  has  received  reliable  information 
from  J.  A.  Spray  and  other  sources  that  one  Frank  Ry- 
nearson,  who  lives  in  Wallowa  County,  and  from  whom 
Shaffer  claims  to  have  obtained  said  mare,  will  testify 
that  the  animal  he  let  him  have  is  not  the  one  aflBant  is 
accused  and  convicted  of  stealing,  and  is  not  the  prop- 
erty of  Shaffer  ;  that  affiant  wrote  letters  and  made  dili- 
gent inquiry  to  find  out  these  facts  prior  to  his  trial ;  and 
that  the  information  now  received  is  the  result  of  such 
search,  but  it  came  too  late  to  be  used  at  his  trial.  The 
defendant  also  filed  the  aflSdavit  of  one  J.  A.  Spray  to 
the  effect  that  prior  to  defendant's  trial  he  had  a  conver- 
sation with  Shaffer,  who  told  him  that,  having  written  to 
said  Rynearson,  he  received  an  answer  informing  him  that 
the  mare  described  in  his  letter  was  not  the  one  he  sold 
him,  and  that  he  did  not  want  Rynearson  for  a  witness, 
because  his  testimony  would  prove  that  the  mare  which 
the  defendant  was  charged  with  stealing  was  not  his 
(Shaffer's)  property.  The  court  having  overruled  the 
motion  for  a  new  trial,  an  exception  was  saved,  and  it  is 
contended  that  the  denial  of  said  motion  was  erroneous. 
A  verdict  may  be  set  aside  and  a  new  trial  granted,  on 
the  motion  of  the  party  aggrieved,  on  the  ground  of 
newly-discovered  evidence  material  to  the  party  making 
the  application,  and  which  could  not  with  reasonable  dili- 
gence have  been  discovered  and  produced  at  the  trial : 
Hiirs  Ann.  Laws,  §  235.  Newly -discovered^  evidence 
which  will  justify  a  court  in  setting  aside  a  verdict  and 
granting  a  new  trial  must  fulfill  the  following  require- 
ments:  **(1)  It  must  be  such  as  will  probably  change 
the  result  if  a  new  trial  is  granted  ;    (2)  it  must  have 
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been  discovered  since  the  trial ;  (3)  it  must  be  such  as 
could  not  have  been  discovered  before  the  trial  by  the 
exercise  of  due  diligence  ;  (4)  it  must  be  material  to  the 
issue  ;  (5)  it  must  not  be  merely  cumulative  to  the  former 
evidence  ;  (6)  it  must  not  be  merely  impeaching  or  con- 
tradicting the  former  evidence  ":  14  Ency.  PI.  &  Pr.  791 ; 
Berry  v.  State,  10  Ga.  511.  Examining  the  defendant's 
affidavit  in  the  light  of  these  particular  essentials,  it  will 
be  seen  that,  if  Wilkins  could  be  procured  as  a  witness, 
his  testimony  would  be  merely  cumulative  of  that  given 
at  the  trial  by  the  defendant  and  his  brothers  in  respect 
to  the  circumstances  of  the  alleged  exchange  of  the  de- 
fendant's gray  mare  for  the  black  mare,  with  the  larceny 
of  which  he  was  charged.  So,  too,  it  appears  from  Spray's 
affidavit  that,  if  he  were  called  as  defendant's  witness  at 
a  new  trial,  his  testimony  would  be  merely  impeaching 
and  contradictory  to  that  given  by  Shaffer  at  the  trial  in 
relation  to  his  alleged  ownership  of  the  mare  in  question . 
It  has  been  held  in  this  state  that  a  rehearing  will  not  be 
granted  for  this  cause  unless  it  appears  that  the  evidence 
so  discovered  is  new  and  not  cumulative  :  Cutler  v .  Steam- 
ship  Columbia,  1  Or.  101 ;  Lander  v.  Miles,  3  Or.  40.  So, 
too,  it  has  been  held  that  newly-discovered  evidence  to  be 
used  in  impeaching  a  witness  upon  a  former  trial  is  not 
ground  for  a  new  trial :  Territory  v.  Latshaw,  1  Or.  146  ; 
St<ite  V.  Gardner,  33  Or.  149  (54  Pac.  809). 

The  reasonable  diligence  required  to  be  exercised  in 
order  to  justify  a  court  in  setting  aside  a  verdict  is  a 
question  of  degree,  which  the  court  must  determine  from 
the  facts  stated  in  the  affidavit  of  the  applicant  for  a  new 
trial.  The  particular  effort  which  the  party  has  made 
to  discover  the  testimony  before  the  trial  must  be  stated, 
giving  the  circumstances  and  the  names  of  the  persons 
of  whom  he  made  inquiry  ;  it  not  being  sufficient  merely 
to  affirm  that  he  has  used*'due  diligence"  or  ''reason- 
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able  diligence,"  or  to  employ  equivalent  expressions: 
14  Ency.  PI  &  Pr.  824.  While  the  rule  is  well  settled  in 
this  state  that  the  action  of  the  trial  court  on  a  motion 
for  a  new  trial  on  account  of  any  matter  within  the 
knowledge  of  a  party  prior  to  the  submission  of  the 
cause  to  the  jury  is  not  reviewable  on  appeal,  and  there- 
fore can  not  be  assigned  as  error  (Bowen  v.  State^  1  Or. 
271 ;  Slate  v.  Fitzhugk,  2  Or.  227  ;  State  v.  Wilson,  6  Or. 
428  ;  State  v.  McDonald,  8  Or.  113 ;  State  v.  Hockey^  12 
Or.  154,  6  Pac.  648 ;  State  v.  Foot  You,  24  Or.  61,  70,  32 
Pac.  1031,  33  Pac.  537),  yet  when  anything  occurs  after 
the  cause  has  been  submitted  which  tends  to  subvert 
justice,  or  shows  that  a  fair  trial  has  not  been  had,  and 
which  by  the  exercise  of  reasonable  diligence  on  the  part 
of  the  defeated  party  could  not  have  been  ascertained  or 
prevented,  his  affidavit  and  motion  for  a  new  trial,  predi- 
cated upon  such  matters,  presents  a  question  which  the 
court  should  weigh  and  decide  with  care,  and  whenever 
its  judgment  thereon  is  manifestly  wrong  it  will  be  re- 
viewed on  appeal :  Statev. Magers,  36  Or.  38  (58  Pac.  892). 
In  view  of  this  rule,  we  have  considered  with  much  care 
the  affidavits  in  question,  and  conclude  that  they  are  in- 
sufficient to  entitle  the  defendant  to  a  new  trial,  and 
hence  no  error  was  committed  in  overruling  the  motion 
therefor. 

Exceptions  were  taken  to  the  court's  action  in  the  ad- 
mission and  rejection  of  testimony,  but  at  the  argument 
they  were  waived  by  defendant's  counsel ;  and,  upon  a 
careful  examination  of  the  alleged  errors  in  these  re- 
spects, the  contention  therefor  is  found  to  be  without 
merit.  Having  discovered  no  prejudicial  error,  the  judg- 
ment is  affirmed.  Affirmed. 
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CABSOK  r.  HAYES. 

[65  Pac.814.] 

Effect  of  Stipulation— Waters. 

1.  In  a  suit  by  a  lower  and  prior  appropriator  of  water  rights  for  mining  pur- 
poses against  an  upper  and  subsequent  appropriator  to  restrain  defendant  from 
interfering  with  the  flow  of  a  stream,  the  complaint  alleging  that  plalntlfl^ appro- 
priated all  the  waters  of  the  stream,  a  stipulation  that  there  was  no  controversy 
about  the  validity  of  any  of  the  water  rights  involved,  and  that  plaintiflPs  rights 
were  prior  in  time  to  those  of  defendant's,  is  an  agreement  that  the  plaintiff  had 
appropriated  the  entire  stream  before  any  rights  were  initiated  by  defendant. 

Mining— Water  Rights— Creating  Irregular  Flow. 

2.  A  subsequent  appropriator  of  water  for  mining  purposes  has  no  right 
to  impound  the  water  of  the  stream,  and  send  it  down  at  irregular  intervals,  and 
with  an  irregular  flow,  to  a  prior  appropriator,  who  uses  it  for  mining  purposes, 
BO  as  to  cause  him  more  than  a  temporary  or  trivial  iojury. 

Debris  on  Lower  Proprietor— Injunction— Mines. 

8.  Every  person  located  on  a  mining  stream  is  entitled  to  a  reasonable  use  of 
the  channel  and  the  water  therein,  and  mining  operations  on  the  stream  will  not 
be  enjoined  because  incidentally  some  debris  is  washed  onto  the  land  of  lower 
proprietors;  but  upper  proprietors  have  no  right  to  use  the  bed  of  the  stream  as 
a  dumping  ground  for  their  mining  refuse  and  allow  it  to  be  carried  onto  the  land 
of  lower  owners  to  their  material  injury. 

Idem. 

4.  Where  an  upper  and  subsequent  appropriator  of  water  for  mining  purposes 
on  a  stream  makes  use  of  the  natural  channel  to  carry  off  his  mining  debris,  to 
the  damage  of  the  lower  and  prior  appropriator,  such  lower  appropriator  may 
enjoin  the  continuance  of  such  wrong,  though  the  work  of  the  upper  miner  be 
conducted  careftiUy,  and  in  the  only  feasible  way  of  conducting  mining  business 
by  him. 

Duty  of  Miner  in  Disposing  of  Debris. 

5.  Every  mine  owner  must  take  care  of  his  own  mining  debris,  and  he  can 
not  acquire  a  right  to  deposit  refuse  on  another's  land  without  his  consent,  either 
by  directly  depositing  it  thereon  or  by  allowing  it  to  be  washed  there  by  a  stream. 

Waters— Requisite  of  Prescriptive  Claim. 

6.  No  right  to  the  use  of  water  can  be  acquired  by  prescription  unless  there 
has  been  such  an  invasion  of  the  rights  of  the  parties  against  whom  It  is  asserted 
aN  Would  give  them  a  cause  of  action  therefor ;  thus,  where  the  upper  and  subse- 
quent appropriators  of  water  for  mining  purposes  on  a  stream  had  used  such 
stream  for  carrying  off  their  mining  debris  and  reftise  for  a  long  period  of  time, 
but  such  use  did  little,  if  any,  injury  until  two  or  three  years  before  suit  brought 
to  restrain  such  use,  defendants  can  not  claim  a  prescriptive  right  to  such  use  of 
the  water :    Wimer  v.  iSXmmofw,  Z7  Or.  1,  applied. 

Estoppel  by  Mere  Silence. 

7.  Mere  silence  while  another  is  expending  money  or  labor  in  the  develop- 
ment of  a  burden  on  the  plaintiff^s  property  is  not  enough  to  estop  him  fh>m  en- 
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Joining  tlie  continuance  of  such  burden ;  thus,  where  the  upper  and  subsequent 
appropriators  of  water  for  mining  purposes  on  a  stream,  who  were  not  acting 
under  any  agreement  with  a  lower  owner,  but  on  their  own  responsibility,  ex- 
pended large  sums  of  money  in  developing  mines  and  in  the  construction  Of 
hydraulic  works  and  reservoirs,  the  silence  of  the  lower  owners  of  mining  rights 
on  such  stream  is  not  sufficient  to  estop  them  fh>m  asserting  their  right  to  an  in- 
junction restraining  defendants  from  using  the  water  of  the  stream,  and  dump- 
ing their  mining  debris  therein  to  plainUfTs  injury :'  Lavcry  v.  Arnold,  86  Or.  84, 
applied. 

From  Josephine :    Hibro  K.  Hanna,  Judge. 

This  is  a  suit  by  A.  H.  Carson  and  others  against  F.  M. 
Hayes  and  others  to  restrain  the  defendants  from  inter- 
fering with  the  regular  flow  of  the  waters  of  Oscar  Creek, 
and  from  permitting  the  debris  from  their  placer  mines 
to  come  down  to,  and  be  deposited  in,  plaintiff's  ditches 
and  reservoirs  and  on  their  mining  ground.  The  plain- 
tiffs are  the  owners  of  a  mining  claim  through  which 
Oscar  Creek  flows.  The  defendants  Swinden  and  Burk- 
halter  own  a  claim  on  the  stream  immediately  above,  and 
Hayes  and  Jewell  own  five  claims  just  above  and  adjoin- 
ing the  latter  claim.  Oscar  Creek  carries  but  a  small 
quantity  of  water,  and,  in  order  to  get  the  benefit  of  it  for 
sluicing  purposes,  it  is  necessary  to  place  dams  or  storage 
reservoirs  in  the  stream.  These  are  so  constructed  that 
when  the  water  reaches  a  certain  height  they  are  dis- 
charged automatically,  letting  the  water  down  in  heads  or 
rushes  through  and  over  the  material  previously  washed 
down  by  pipes  and  giants,  carrying  away  the  earth  and 
debris  through  sluices.  Some  time  prior  to  the  com- 
mencement of  this  suit,  Hayes  and  Jewell  constructed  a 
storage  reservoir,  fifty  feet  long  and  about  five  and  one 
half  feet  high,  across  the  stream,  some  two  thousand  feet 
or  more  above  the  upper  line  of  plaintiff's  claim,  which 
they  have  ever  since  used  in  their  mining  operations  for 
sluicing  purposes.  In  1898  they  built  on  their  own  land, 
below  their  mining  ground,  two  impounding  dams,  each 
forty  to  sixty  feet  long  and  three  or  four  feet  high,  for  the 
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purpose  of  retaining  the  debris  from  their  mines,  and 
thus  preventing  it  from  injuring  parties  below  ;  and  put 
in  below  the  lower  impounding  dam  and  above  the  claim 
of  Swinden  and  Burkhalter  a  self-regulating  dam,  de- 
signed to  prevent  the  water  used  by  them  from  going 
down  to  the  lower  proprietors  in  ''heads  or  rushes."  A 
short  time  thereafter  Swinden  and  Burkhalter  constructed 
a  storage  reservoir  forty-seven  feet  long  and  five  feet  high 
at  or  near  the  upper  end  of  their  claim,  some  seven  hun- 
dred or  eight  hundred  feet  above  plaintiflF's  claim,  and 
used  the  waters  accumulated  thereby  in  sluicing  out  the 
material  excavated  by  them,  but  made  no  provision  what- 
ever for  retaining  the  debris  on  their  own  land,  or  for 
regulating  the  flow  of  water  after  it  left  their  works. 
Plaintifl*s  take  the  waters  of  the  creek  thi*ough  a  ditch 
near  the  upper  end  of  their  claim.  In  January,  1899, 
they  built  a  brush  dam  across  the  stream,  some  two  or 
three  feet  high,  for  the  purpose  of  diverting  the  water  to 
their  ditch  and  stopping  the  debris  from  the  mines  above. 
The  complaint  alleges  that  in  April,  1876,  A.  H.  Car- 
son and  the  predecessor  in  interest  of  the  other  plaintifl^s 
located  the  raining  claim  owned  by  them,  and  at  such 
time  appropriated  all  the  waters  of  Oscar  Creek,  con- 
veying the  same  by  ditch  to  their  reservoir  and  mining 
grounds,  and  that  they  and  plaintiffs  have  ever  since  used 
it  in  placer  mining  thereon  ;  that  defendants,  by  means 
of  dams  and  reservoirs  in  the  channel  of  the  creek  above 
the  plaintiff's  mining  claim,  have  so  hindered  and  ob- 
structed the  flow  of  water  as  to  cause  it  to  come  down  in 
heads  and  rushes  to  the  head  of  plaintiff's  ditch,  materi- 
ally interfering  with  their  use  thereof,  and  have  been 
discharging  tailings  or  debris  from  their  mines  into  the 
channel  of  the  creek,  which  has  been  carried  down  by  the 
force  of  the  water  onto  the  plaintiff's  land,  and  into  their 
ditches  and  reservoirs,  to  their  great  damage. 
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Separate  answers  were  filed  by  the  defendants  Swinden 
and  Biirkhalter  and  by  Hayes  and  Jewell,  both  denying 
the  wrongful  acts  complained  of  by  the  plaintiflFs.  For 
an  aflfirmative  defense,  Hayes  and  Jewell  allege,  in  sub- 
stance, that  they  and  their  grantors  and  predecessors  in 
interest  have  for  more  than  fifteen  years  prior  to  the 
commencement  of  this  suit  been  continuously  engaged 
in  placer  mining  above  the  mine  of  the  plaintiffs,  and  dur- 
ing all  that  time  have  used  the  waters  and  channel  of  the 
creek  for  mining  purposes,  and  to  carry  off  such  portions 
of  the  silt  or  debris  from  their  mines  as  could  not  be 
readily  impounded  or  separated  from  the  stream  ;  that 
during  all  such  time  the  plaintiffs  and  their  grantors  have 
stood  by,  and  seen  the  defendants  and  their  predecessors 
in  interest  spend  large  amounts  of  money  in  operating 
and  improving  their  mining  properties,  without  making 
any  objection  whatever  to  their  use  of  the  waters  of  the 
stream  for  the  purposes  stated ;  that  their  use  of  the 
waters  and  channel  of  the  stream  is  necessary  to  the 
operation  of  their  mines,  and  has  always  been  in  accord- 
ance with  the  custom  and  usage  of  miners  in  placer  and 
hydraulic  mining  in  like  streams  in  Southern  Oregon,  and 
that  in  such  use  they  have  exercised  every  practical  pre- 
caution to  prevent  any  injury  or  damage  whatever  to  the 
plaintiffs  or  to  their  property. 

The  defendants  Swinden  and  Burkhalter,  for  an  affirm- 
ative defense,  allege  that  the  plaintiffs  and  their  prede- 
cessors in  interest  since  1894  have  stood  bv,  and  without 
objection  have  seen  them  and  their  grantors  and  prede- 
cessors in  interest  spend  large  sums  of  money  in  opening 
up  and  developing  their  mining  claim,  and  they  ought, 
therefore,  now  to  be  estoppeii  to  allege  or  prove  any  right 
to  the  waters  of  the  stream  superior  to  those  of  the  defend- 
ants*, Bv  way  of  oounterolaim  thev  allege  that  a  dam 
oonstruoitHl  by  plaintiffs  in  the  winter  of  1898  and  1899 
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across  the  "channel  of  Oscar  Creek  caused  its  waters  to 
overflow  and  submerge  a  large  portion  of  their  mining 
claim,  to  their  damage  in  the  sum  of  $500. 

Replies  were  filed,  putting  in  issue  the  allegations  of 
the  answers,  and  the  cause  was  referred  to  a  referee  to 
take  and  report  the  testimony .  Before  any  testimony  was 
taken,  however,  a  stipulation  was  entered  into,  whereby 
it  was  agreed  :  (1)  "  That  there  is  no  controversy  in  refer- 
ence to  the  validity  of  any  of  the  mining  claims  and  water 
and  ditch  rights  involved  in  this  suit*';  and  (2)  **that 
the  location  of  the  mining  claim  and  of  the  water  and 
ditch  of  the  plaintiffs  from  Oscar  Creek  involved  in  this 
controversy  is  prior  in  point  of  time  to  the  location  of 
the  mining  claims  and  of  the  water  rights  and  ditches 
and  ditch  rights  of  the  defendants."  The  manner  of  the 
use  by  the  parties  of  the  water  and  channel  of  the  stream 
was  not  affected  by  the  stipulation.  Upon  the  testimony 
as  reported  by  the  referee,  a  decree  was  rendered  in  favor 
of  the  plaintiffs,  and  defendants  appeal.        Modified. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  A,  C,  Hough. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Geo.  W.  Colvig. 

Mr.  Chief  Justice  Bean,  after  making  the  above  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

1.  It  was  insisted  at  the  argument  that  the  amount 
of  water  to  which  the  plaintiffs  are  entitled  by  reason  of 
prior  appropriation  is  open  to  controversy  in  this  suit ; 
but,  as  we  understand  the  record,  that  question  is  pre- 
cluded by  the  stipulation  of  the  parties.  The  complaint 
alleges  that  the  plaintiff  A.  H.  Carson  and  one  Johnson 
appropriated  all  the  waters  of  the  stream  in  1876,  and 
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that  they  and  their  successors  in  interest  have  ever  since 
used  the  same  in  placer  mining.  By  the  stipulation  it  is 
agreed  that  there  is  no  controversy  about  the  validity  of 
any  of  the  water  rights  involved  in  the  suit,  and  that 
plaintiffs'  rights  are  prior  in  time  to  those  of  the  defend- 
ants. So  we  take  it  that  upon  this  record  the  plaintiffs 
have  a  prior  right  by  appropriation  to  all  the  waters  of 
Oscar  Creek. 

2.  This  leaves  but  two  legal  questions  to  be  deter- 
mined, so  far  as  the  issues  tendered  by  the  complaint  are 
concerned  :  (1)  Can  a  subsequent  appropriator  of  water 
for  mining  impound  the  water  of  a  stream,  and  send  it 
down  at  irregular  times  and  intervals,  at  an  increased  or 
retarded  flow,  to  a  prior  appropriator,  who  is  using  it  for 
mining  purposes,  so  as  to  damage  or  impair  its  use  to 
him?  (2)  Can  an  upper  owner  make  use  of  the  natural 
channel  of  the  stream  to  carry  off  his  mining  debris,  to 
the  damage  of  the  lower  proprietor  in  the  use  and  enjoy- 
ment of  his  claim,  ditches,  and  mining  works?  Both 
these  questions  must  be  answered  in  the  negative.  The 
first  appropriator  of  water  is  entitled  to  use  and  enjoy  it 
to  the  full  extent  of  his  original  appropriation,  without 
diversion  or  interruption  by  subsequent  claimants.  He 
has  the  right  to  insist  that  the  water  continue  to  flow  to 
the  head  of  his  ditch  or  point  of  diversion  substantially 
as  it  did  when  he  made  the  first  appropriation.  A  mere 
temporary  or  trivial  irregularity,  which  does  not  cause 
him  any  actual  injury,  would,  of  course,  not  be  a  cause 
of  suit ;  but,  if  the  interruption  is  of  such  a  character  as 
to  interfere  with  his  use  of  the  water,  and  cause  sensible 
or  positive  injury  to  him,  a  suit  may  be  maintained  to 
enjoin  the  further  commission  of  the  wrong.  Phoenix 
Water  Co,  v.  Fletcher^  23  Cal.  481,  is  in  point.  That  was 
an  action  to  recover  damages,  and  for  an  injunction  to 
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restrain  the  defendants,  who  owned  a  sawmill  on  a  stream 
the  waters  of  which  the  plaintiffs  claimed  by  prior  appro- 
priation for  mining  purposes,  from  interfering  with  the 
regular  flow  of  water  to  plaintiffs'  ditch,  and  from  throw- 
ing sawdust  and  other  refuse  into  the  water  to  plaintiffs' 
injury.  It  was  admitted  that  the  plaintiffs  had  a  prior 
right  to  the  use  of  the  stream,  and  that  the  defendants 
had  done,  and  were  threatening  to  continue,  the  acts 
complained  of;  the  only  question  being  whether  the  in- 
juries were  of  such  a  character  as  to  entitle  the  plaintiffs 
to  a  remedy  by  injunction.  The  decree  was  in  favor  of 
the  plaintiffs,  and  in  discussing  the  question  the  court 
say:  "The  importance  of  a  regular  flow  of  water  to 
mining  ditches  is  apparent.  The  profits  of  the  business 
of  mining  depend  to  a  very  great  extent  upon  a  steady, 
constant  supply  of  water,  flowing  with  regularity  to  the 
reservoirs  constructed  to  receive  and  hold  it,  and  regu- 
larly distributed  to  the  miners  who  depend  upon  it  for 
their  supply.  The  rule  of  law  is  well  established  that 
the  owner  of  hydraulic  works  on  the  stream  above  has 
no  right  to  detain  the  water  unreasonably.  He  must  so 
construct  his  mill  or  other  works,  and  so  use  the  water, 
that  all  persons  below  him,  who  have  a  prior  or  equal 
right  to  the  use  of  the  water,  may  participate  in  its  use 
and  enjoyment  without  interruption.  Still,  a  mere  tem- 
porary or  trivial  irregularity  in  the  flow  of  water,  such 
as  does  not  cause  actual  injury  to  the  proprietor  below, 
will  not  amount  to  an  actionable  injury.  The  question, 
in  such  cases,  will  turn  upon  the  nature  and  extent  of 
the  injury.  It  is  said  that  the  proprietors  above  have  a 
right  to  a  reasonable  use  of  the  water ;  but  the  true  test 
of  this  is  whether  such  use  causes  any  positive  or  sensi- 
ble injury  to  the  prior  appropriator  or  proprietor  below 
by  diminishing  the  value  of  the  right."  See,  also,  Gould, 
Waters  (3  ed.),  §  229  ;    Kinney,  Irr.  §  249. 
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3.  Referring  to  the  other  question,  the  law  seems  to 
be  that  every  person  located  on  a  mining  stream  is  enti- 
tled to  a  reasonable  and  proper  use  of  the  channel  and 
water,  and  that  a  court  of  equity  will  not  restrain  mining 
operations  because,  as  a  mere  incident  thereto,  some 
sand  and  tailings  happen  to  be  washed  upon  the  land  of  a 
lower  proprietor  :  Atchison  v.  Peterson ^  87  U.  S.  (20  Wall.) 
507;  McCauley  v.  McKeig,  8  Mont.  389  (21  Pac.  22). 
But  such  locator  has  no  legal  right  to  dump  his  mining 
debris  into  the  channel  of  the  stream,  and  allow  it  to  be 
carried  by  the  water  down  to  the  land  of  the  lower  pro- 
prietor, to  his  injury.  "No  person,  natural  or  artificial,*' 
says  the  Supreme  Court  of  California,  '*has  a  right, 
directly  or  indirectly,  to  cover  his  neighbor's  land  with 
mining  debris,  sand,  and  gravel,  or  other  material,  so 
as  to  render  it  valueless"  :  Hobbs  v.  Amador  &  Sac.  Canal 
Co.  66  Cal.  161  (4  Pac.  1147).  And  in  People  v.  Gold  Run 
D.  &  M.  Co.  66  Cal.  138  (4  Pac.  1152,  56  Am.  Rep.  80), 
the  same  court  said:  '* Undoubtedly,  the  fact  must  be 
recognized  that  in  the  mining  regions  of  the  state  the 
custom  of  making  use  of  the  waters  of  streams  as  outlets 
for  mining  debris  has  prevailed  for  many  years,  and  as 
a  custom  it  may  be  conceded  to  have  been  founded  in 
necessity,  for  without  it  hydraulic  mining  could  not  have 
been  economically  operated.  In  that  custom  the  people 
of  the  state  have  silently  acquiesced,  and  upon  the 
strength  of  it  mining  operations  involving  the  invest- 
ment and  expenditure  of  large  capital  have  grown  into  a 
legitimate  business,  entitled  equally  with  all  other  busi- 
ness pursuits  in  the  state  to  the  protection  of  the  law. 
But  a  legitimate  private  business,  founded  upon  a  local 
custom,  may  grow  into  a  force  to  threaten  the  safety  of 
the  people  and  destruction  to  public  and  private  rights ; 
and  when  it  develops  into  that  condition  the  custom 
upon  which  it  is  founded  becomes  unreasonable,  because 
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dangerous  to  public  and  private  rights,  and  can  not  be 
invoked  to  justify  the  continuance  of  the  business  in  an 
unlawful  manner.  Every  business  has  its  laws,  and 
these  require  of  those  who  are  engaged  in  it  to  so  con- 
duct it  as  that  it  shall  not  violate  the  rights  that  belong 
to  others.  Accompanying  the  ownership  of  every  species 
of  property  is  a  corresponding  duty  to  so  use  it  as  that 

it  shall  not  abuse  the  rights  of  other  recognized  owners." 

• 

4.  Nor  is  it  any  defense  to  such  an  invasion  of  the 
rights  of  a  lower  proprietor  that  the  work  of  the  upper 
miner  was  conducted  cautiously  and  carefully,  and  in 
the  only  feasible  way  of  conducting  mining  business  by 
him.  *'A  placer  miner  has  the  right  to  deposit  tailings 
in  a  running  stream  to  a  reasonable  extent,  but  not  the 
right  of  depositing  tailings  and  debris  upon  the  land  of 
one  below  him  in  such  an  amount  as  to  substantially 
injure  and  ruin  the  same ;  and  the  rule  is  not  changed 
by  the  fact  that  the  mining  operation  could  not  be  suc- 
cessfully carried  on  without  inflicting  the  injury":  Fitz- 
Patrick  v.  Montgomery,  20  Mont.  181  (63  Am.  St.  Rep.  622, 
50  Pac.  416).  And  Mr.  Lindley  says:  ^'The  miner  is 
entitled  to  use  his  claim  in  a  lawful  manner,  but  no  use 
can  be  considered  lawful  which  precludes'  others  from 
enjoying  their  rights.  However  cautiously  or  carefully 
the  miner  works  is  of  no  consequence,  for,  if  his  work 
in  fact  injures  another,  he  is  none  the  less  liable.  The 
doctrine  of  necessity,  which  has  been  frequently  invoked 
in  justification  of  injuries  of  this  character,  has  no  appli- 
cation": 2  Lindley,  Mines,  §  843. 

5.  The  doctrine  of  the  authorities  is  that  each  mine 
owner  or  proprietor  must  take  care  of  his  own  mining 
debris,  and  he  can  acquire  no  right,  by  custom  or  other- 
wise, to  use  the  land  of  his  neighbor  as  a  dumping  ground, 
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without  his  consent,  either  by  carrying  and  depositing 
the  debris  thereon,  or  by  casting  it  into  the  stream,  and 
allowing  it  to  be  washed  down  by  the  force  of  the  cur- 
rent: Black,  Pom.  Water  Rights,  §  82;  Columbus^  etc. 
Iron  Co,  V.  Tucker,  48  Ohio  St.  41  (29  Am.  St.  Rep.  528, 
26  N.  E.  630) ;  Lincoln  v.  Rodgers,  1  Mont.  217  ;  Hill  v. 
Smithy  4  Morrison,  Min.  Rep.  597 ;  Logan  v.  Driscoll,  6 
Morrison,  Min.  Kep.  172  ;  Esmond  v.  Chew^  15  Cal.  137  ; 
Robinson  v.  Black  Diamond  Coal  Co.  57  Cal.  412  (40  Am. 
Rep.  118);  People  v.  Gold  Run.D.  &  M.  Co,  66  Cal.  138 
(4  Pac.  1152,  56  Am.  Rep.  80). 

6.  It  is  urged,  however,  that  the  defendants  have 
acquired  a  right  by  prescription  to  so  use  the  stream 
and  dispose  of  the  debris  and  tailings  from  their  mines. 
The  evidence  in  support  of  this  contention  shows,  in  sub- 
stance, that  some  time  about  1882  one  Custar  located  a 
part,  if  not  all,  of  the  claims  now  owned  by  the  defend- 
ants Hayes  and  Jewell,  and  mined  the  same  each  year, 
with  the  waters  of  Oscar  Creek,  down  to  1891,  when  he 
sold  his  interest  to  the  defendant  Hayes.  But  there  is 
no  evidence  in  the  record  tending  to  show  that  in  his  use 
of  the  water  or  disposition  of  the  debris  from  his  mines 
he  in  any  way  interfered  with  the  rights  of  the  plaintiffs, 
or  any  of  them  ;  neither  is  there  any  evidence  showing 
or  tending  to  show  that  any  of  the  debris  from  the  min- 
ing operations  on  the  stream  above  the  plaintiffs'  claim 
was  carried  thereon  prior  to  the  establishment  by  Hayes 
of  his  hydraulic  works  in  1892,  and  the  plaintiffs  suffered 
but  little,  if  any,  injury  until  the  operation  of  the  Swin- 
den  and  Burkhalter  mine  during  the  season  of  1898  and 
1899.  The  law  is  well  established  that  no  right  to  the 
use  of  water  can  be  acquired  by  prescription  unless  there 
has  been  such  an  invasion  of  the  rights  of  the  parties 
against  whom  it  is  asserted  as  would  have  given  them  a 
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cause  of  action  therefor  :  Kinney,  Irr.  §  294  ;  Huston  v. 
Bybee,  17  Or.  140  (20  Pac.  51,  2  L.  R.  A.  568);  Wimer 
V.  Simmons,  27  Or.  1  (39  Pac.  6,  50  Am.  St.  Rep.  685) ; 
Grigsby  v.  Clear  Lake  Water  Co,  40  Gal.  396;  Anaheim 
Water  Co,  v.  Semi-Tropic  Water  Co.  64  Gal.  185  (30  Pac. 
623) ;  Alta  Land  &  Water  Co.  v.  Hancock,  85  Gal.  219  (24 
Pac,  645,  20  Am.  St.  Rep.  217).  So  there  are  no  facts 
shown  by  the  record  upon  which  to  base  defendants' 
claim  to  a  prescriptive  right  to  so  use  the  waters  of  the 
stream  as  to  make  a  dumping  ground  of  plaintiffs'  land 
for  their  mining  debris. 

7.  It  is  said  that  plaintiffs  made  no  objection  to  the 
expenditure  of  large  sums  of  money  by  the  defendants  in 
opening  up  and  developing  their  mines  and  in  the  con- 
struction of  hydraulic  works  and  reservoirs  for  the  opera- 
tion thereof.  But  the  mere  silence  of  the  plaintiflFs  is 
not  sufficient  to  estop  them  from  now  asserting  their 
rights  because  of  such  expenditures  by  the  defendants  : 
Lavery  y.  Arnold,  36  Or.  84  (57  Pac.  906,  58  Pac.  524). 
They  were  not  acting  under  any  license  or  agreement 
with  the  plaintiffs,  but  upon  their  own  responsibility, 
and  the  plaintiffs  had  a  right  to  assume  that  they  did  not 
intend  by  the  operation  of  their  mine  to  interfere  with 
any  of  their  rights.  We  conclude,  therefore,  that  upon 
the  law  of  the  case  the  plaintiffs  are  entitled  to  an  injunc- 
tion restraining  interference  with  the  natural  flow  of  the 
waters  of  the  stream,  and  preventing  mining  debris  from 
being  carried  down  and  deposited  in  their  ditches,  reser- 
voirs, and  upon  their  land. 

It  only  remains  to  examine  the  facts  to  ascertain  whether 
any  of  these  rules  of  law  have  been  violated  by  the  de- 
fendants. It  is  quite  clear  from  the  testimony  that  dur- 
ing the  mining  season  of  1898  and  1899  the  regular  flow 
of  the  waters  of  Oscar  Creek  was  interrupted  to  the  sub- 
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stantial  injury  of  the  plaintiffs,  and  that  the  debris  from 
the  mines  above  was  carried  down  the  stream,  filling 
their  mining  ditch  and  reservoir  to  such  an  extent  as  to 
materially  interfere  with  the  operation  of  their  mine. 
Mr.  Wright,  who  made  a  survey  and  examination  of  the 
premises  a  short  time  before  the  commencement  of  this 
suit,  testified  that  he  found  the  ditch  and  reservoir  of 
plaintiffs'  mine  nearly  full  of  debris,  and  that  on  the 
upper  portion  of  their  claim  he  found  and  measured  a 
deposit  of  mining  debris  which  was  from  fifty  to  eighty 
feet  wide  and  one  to  three  feet  deep,  extending  down  the 
channel  of  the  creek  about  fourteen  chains.  Mr.  Wood 
Jeter,  who  worked  for  the  plaintiffs,  said  that  the  water 
came  down  at  times  in  such  quantities  that  the  plaintiffs' 
ditch  could  not  carry  it,  and  it  overflowed,  and  carried 
gravel  and  slickens  into  plaintiffs'  reservoir,  until  it  would 
not  work  without  being  cleaned  out  almost  every  day. 
To  the  same  effect  is  the  testimony  of  W.  P.  and  Clyde 
Jeter  and  the  witnesses  York  and  Slagle.  L.  W.  Carson, 
one  of  the  plaintiffs,  testified  that  the  defendants  used 
the  waters  of  the  creek  by  holding  it  in  reservoirs,  and 
discharging  it  through  their  pipes,  and  letting  off  large 
'*heads"  through  the  ground  sluices;  that  the  tailings 
'  *come  on  down  the  creek,  and  lodge  on  our  claim,  *  *  * 
and  fill  up  our  ground  sluice  and  our  ditch  leading  from 
Oscar  Creek  to  the  reservoir,  and  they  fill  up  the  reservoir 
so  it  makes  it  almost  impossible  to  keep  it  working  *  *  * 
on  account  of  the  large  heads  coming  down  and  filling  up 
our  ditch  and  overflowing  and  running  the  tailings  into 
the  reservoir  and  choking  the  working  of  it";  and  A.  H. 
Carson,  that  defendants  operated  their  mines  by  washing 
down  large  quantities  of  gravel,  rock,  and  sand  into  the 
bed  of  the  stream  with  their  pipe  and  giant,  from  which 
they  washed  out  the  debris  by  letting  off  heads  of  water 
from  the  reservoirs  above  amounting  to  one  thousand  five 
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hundred  or  two  thousand  inches  at  a  time,  thus  carrying 
down  the  gravel,  stone,  and  sand  into  the  head  of  plain- 
tiffs' ditch,  submerging  it,  and  filling  it  up  so  that  it  was 
impossible  to  use  it ;  that  the  channel  of  the  creek,  at  the 
upper  end  of  plaintiffs'  claim,  and  below  for  about  sixty 
rods,  is  filled  up  with  gravel,  stone,  and  sand  from  the 
mines  above.  There  is  other  testimony  in  the  record  sub- 
stantially to  the  same  effect,  and  the  only  difficult  ques- 
tion upon  the  facts  is  whether  the  injury  to  the  plaintiffs 
was  caused  by  all  the  defendants,  or  by  the  operation  of 
Swinden  and  Burkhalter's  mine  alone. 

The  contention  is  made  in  behalf  of  Hayes  and  Jewell 
that  the  two  impounding  dams  constructed  in  1898  have 
been  sufficient  to  hold  and  retain  all  of  the  debris  from 
their  mines  since  that  date,  and  that  the  regulating  reser- 
voir constructed  the  same  year  has  caused  the  water  to 
flow  on  down  the  stream  without  interruption.  As  to 
whether  the  impounding  dams  and  the  regulating  reser- 
voirs have  accomplished  the  purpose  intended  by  their 
construction,  the  evidence  is  conflicting,  some  offered  on 
behalf  of  the  plaintiffs  tending  to  show  that  they  are  of 
no  practical  utility.  It  seems  to  us,  however,  that  the 
preponderance  of  it  upon  this  branch  of  the  case  is  in 
favor  of  the  defendants  Hayes  and  Jewell.  The  regulat- 
ing reservoir  is  so  constructed  that  all  the  water  must 
pass  through  a  flume  in  the  bottom,  three  feet  wide  and 
twelve  inches  deep  ;  and  the  testimony  shows  that,  not- 
withstanding it  had  been  used  during  one  mining  season, 
the  saw  marks  on  the  boards  of  which  it  was  built  still 
remained,  which,  the  witnesses  say,  would  not  be  the  case 
if  any  considerable  quantity  of  mining  debris  had  passed 
through  the  flume.  In  addition  to  this,  numerous  wit- 
nesses testified  to  having  examined  the  bed  of  the  stream 
above  Swinden  and  Burkhalter's  claim,  and  below  Hayes 
and  Jewell's  impounding  dam,  and  found   no  mining 
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debris  therein.  The  defendants  Burkhalter  and  Swinden 
both  stated  that,  after  the  construction  of  the  impound- 
ing dams  and  regulating  reservoir  by  Hayes  and  Jewell, 
no  debris  or  tailings  from  the  mines  of  the  latter  came 
down  to  their  claim,  and  that  the  regulating  reservoir  so 
checked  the  force  of  the  water  as  to  cause  it  to  come  down 
to  their  mine  in  a  natural  flow,  on  account  of  which  they 
were  compelled  to  erect  their  impounding  reservoir  to 
obtain  sufficient  heads  of  water  to  enable  them  to  oper- 
ate their  mine.  Upon  the  whole  testimony,  it  seems 
to  us  that  the  injury  suffered  by  the  plaintiffs,  and  of 
which  they  complain,  was  due  to  the  mining  operations 
of  Swinden  and  Burkhalter,  who,  it  is  admitted,  made 
no  provision  whatever  for  caring  for  their  mining  debris. 
It  is  insisted,  however,  that  all  the  damage  to  the  plain- 
tiffs was  caused  by  the  construction  of  their  own  dam 
across  the  stream  near  the  head  of  their  ditch,  and  that, 
but  for  such  dam,  the  mining  debris  would  have  gone 
down  through  their  claim,  and  into  Applegate  Creek. 
But  this  contention  overlooks  the  fact  that  the  plaintiffs 
had  a  right  by  appropriation  to  divert  all  the  waters  of  the 
stream,  in  which  case  there  would  be  no  water  below  the 
head  of  their  ditch  to  carry  off  the  mining  debris  ;  and, 
besides,  in  any  event,  plaintiffs  had  a  right  to  construct  a 
dam  to  prevent  the  tailings  from  injuring  their  property: 
Nelson  v.  O'Neal^  1  Mont.  284.  Wo  conclude,  therefore, 
that  the  court  below  was  in  error  in  entering  a  perpetual 
injunction  against  the  defend'ants  Hayes  and  Jewell,  and 
to  that  extent  the  decree  ought  to  be  modified ;  but  a 
decree  should  be  entered  here  restraining  the  defendants 
Swinden  and  Burkhalter  from  the  further  operation  of 
their  mine  until  they  have  made  suitable  provision  to 
prevent  injury  to  plaintiffs'  mine  and  water  rights. 

Modified. 

Mr.  Justice  Moore,  did  not  sit  In  this  case. 
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Decided  15  July,  1901. 
STATE  V.  SIMONIS. 

[65Pac.a96.] 

QrALIFICATION  OF  EXPERT  MEDICAL  WITME88. 

1.  The  fkct  that  a  person  Is  a  licensed  and  practicing  pbytilclan  In  Orei^on  in 
1901  Is  not  a  sufficient  qualification  to  testify  as  an  expert  on  a  question  of  poison- 
ing, for  it  Is  quite  possible  that  there  may  still  be  persons  In  the  practice  who 
have  never  had  any  professional  education  or  passed  any  examination  in  medi- 
cine, as  the  first  statute  regulating  the  practice  of  medicine  and  surgery  waM 
passed  only  ten  years  since,  and  all  persons  who  were  then  practlcing^were  ex- 
empted from  examination. 

Expert  Witness— FA(*rs  Relied  on  Must  be  Stated. 

2.  An  expert,  though  thoroughly  qualified  as  a  witness,  can  not  be  permitted 
to  give  an  opinion  on  fkicts  known  to  him  but  not  communicated  to  the  jury ; 
he  must  first  detail  to  the  Jury  the  facts  on  which  he  bases  his  opinion. 

Sufficiency  of  Objection  to  Testimony. 

3.  Objection  to  the  qualification  of  a  witness  is  not  waived  because  no  objec. 
tlon  was  oflfbred  when  he  was  called  and  testified  in  the  first  trial,  where,  in  a 
second  trial,  the  transcript  of  his  evidence  in  the  former  trial  was  oflfbred,  and 
objected  to  as  not  tending  to  support  the  allegations  of  the  complaint,  and  as 
being  irrelevant,  incompetent,  and  immaterial. 
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From  Union  :    Robert  Eakin,  Judge. 

Charles  Edward  Simonis  was  convicted  of  attempting 
to  kill  by  means  not  constituting  an  assault,  and  he  ap- 
peals. Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos.  H,  Crawford, 

For  the  state  there  was  a  brief  over  the  names  of  D.  R, 
N.  Blackburn,  Attorney-General,  Samuel  White,  District 
Attorney,  and  J.  C.  Thomas,  with  an  oral  argument  by 
Mr.  White  and  Mr.  Thomas. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

In  October,  1900,  an  information  was  filed  by  the  dis- 
trict attorney,  charging  the  defendant  with  the  crime  of 
* 'attempting  to  kill  by  means  not  constituting  an  assault. ' ' 
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Separate  answers  were  filed  by  the  defendants  Swinden 
and  Biirkhalter  and  by  Hayes  and  Jewell,  both  denying 
the  wrongful  acts  complained  of  by  the  plaintiffs.  For 
an  affirmative  defense,  Hayes  and  Jewell  allege,  in  sub- 
stance, that  they  and  their  grantors  and  predecessors  in 
interest  have  for  more  than  fifteen  years  prior  to  the 
commencement  of  this  suit  been  continuously  engaged 
in  placer  mining  above  the  mine  of  the  plaintiffs,  and  dur- 
ing all  that  time  have  used  the  waters  and  channel  of  the 
creek  for  mining  purposes,  and  to  carry  off  such  portions 
of  the  silt  or  debris  from  their  mines  as  could  not  be 
readily  impounded  or  separated  from  the  stream  ;  that 
during  all  such  time  the  plaintiffs  and  their  grantors  have 
stood  by,  and  seen  the  defendants  and  their  predecessors 
in  interest  spend  large  amounts  of  money  in  operating 
and  improving  their  mining  properties,  without  making 
any  objection  whatever  to  their  use  of  the  waters  of  the 
stream  for  the  purposes  stated ;  that  their  use  of  the 
waters  and  channel  of  the  stream  is  necessary  to  the 
operation  of  their  mines,  and  has  always  been  in  accord- 
ance with  the  custom  and  usage  of  miners  in  placer  and 
hydraulic  mining  in  like  streams  in  Southern  Oregon,  and 
that  in  such  use  they  have  exercised  every  practical  pre- 
caution to  prevent  any  injury  or  damage  whatever  to  the 
plaintiffs  or  to  their  property. 

The  defendants  Swinden  and  Burkhalter,  for  an  affirm- 
ative defense,  allege  that  the  plaintiffs  and  their  prede- 
cessors in  interest  since  1894  have  stood  by,  and  without 
objection  have  seen  them  and  their  grantors  and  prede- 
cessors in  interest  spend  large  sums  of  money  in  opening 
up  and  developing  their  mining  claim,  and  they  ought, 
therefore,  now  to  be  estopped  to  allege  or  prove  any  right 
to  the  waters  of  the  stream  superior  to  those  of  the  defend- 
ants. By  way  of  counterclaim  they  allege  that  a  dam 
constructed  by  plaintiffs  in  the  winter  of  1898  and  1899 
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across  the  "channel  of  Oscar  Creek  caused  its  waters  to 
overflow  and  submerge  a  large  portion  of  their  mining 
claim,  to  their  damage  in  the  sum  of  $500. 

Replies  were  filed,  putting  in  issue  the  allegations  of 
the  answers,  and  the  cause  was  referred  to  a  referee  to 
take  and  report  the  testimony.  Before  any  testimony  was 
taken,  however,  a  stipulation  was  entered  into,  whereby 
it  was  agreed  :  (1)  "  That  there  is  no  controversy  in  refer- 
ence to  the  validity  of  any  of  the  mining  claims  and  water 
and  ditch  rights  involved  in  this  suit";  and  (2)  *'that 
the  location  of  the  mining  claim  and  of  the  water  and 
ditch  of  the  plaintiffs  from  Oscar  Creek  involved  in  this 
controversy  is  prior  in  point  of  time  to  the  location  of 
the  mining  claims  and  of  the  water  rights  and  ditches 
and  ditch  rights  of  the  defendants."  The  manner  of  the 
use  by  the  parties  of  the  water  and  channel  of  the  stream 
was  not  affected  by  the  stipulation.  Upon  the  testimony 
as  reported  by  the  referee,  a  decree  was  rendered  in  favor 
of  the  plaintiffs,  and  defendants  appeal.        Modified. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  A.  C,  Hough, 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Geo.  W.  Colvig. 

Mr.  Chief  Justice  Bean,  after  making  the  above  state- 
ment of  the  facts,  delivered  the  opinion  of  the  court. 

1.  It  was  insisted  at  the  argument  that  the  amount 
of  water  to  which  the  plaintiffs  are  entitled  by  reason  of 
prior  appropriation  is  open  to  controversy  in  this  suit ; 
but,  as  we  understand  the  record,  that  question  is  pre- 
cluded by  the  stipulation  of  the  parties.  The  complaint 
alleges  that  the  plaintiff  A.  H.  Carson  and  one  Johnson 
appropriated  all  the  waters  of  the  stream  in  1876,  and 
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It  is  held  in  a  well  reasoned  and  considered  opinion  by  • 
Mr.  Justice  Orton  in  Soquet  v.  State,  72  Wis.  659  (40 
N.  W.  391),  that  a  physician  could  not  testify  that  certain 
described  symptoms  indicated  arsenical  poisoning,  when 
all  his  knowledge  about  the  symptoms  of  such  poisoning 
was  derived  from  the  study  of  medical  works  and  his 
instruction  at  a  medical  college.  But  in  an  equally  well 
considered  opinion  by  the  Supreme  Court  of  Michigan 
{People  V.  Thacker,  108  Mich.  652,  66  N.  W.  662),  it  is 
held  that  a  practicing  physician,  who  is  a  graduate  of  a 
reputable  medical  college,  and  who  has  sufficiently  quali- 
fied himself  to  have  a  definite  opinion  of  his  own,  may 
testify  as  an  expert  on  the  subject  of  poisoning,  though 
it  is  not  shown  that  he  has  had  any  experience  in  such 
cases.  But,  whatever  the  rule  may  be  in  this  particular, 
the  books  all  agree  that,  before  one  can  testify  as  an 
expert  on  that  subject,  it  must  first  be  shown  that  he  is 
qualified  to  do  so,  either  by  actual  experience,  or  such 
careful  and  deliberate  study  as  enables  him  to  form  a 
definite  opinion  of  his  own  in  reference  to  the  matter : 
People  V.  Thacker,  108  Mich.  652  (66  N.  W.  562);  Siebert 
V.  People,  143  111.  571  (32  N.  E.  431);  Polk  v.  State,  36 
Ark.  117.  Indeed,  the  definition  of  an  expert  implies  as 
much.  It  is  one  who  has  made  the  subject  upon  which 
he  gives  an  opinion  a  matter  of  particular  study,  prac- 
tice, or  observation.  He  must  have  a  particular  and 
special  knowledge  upon  the  subject ;  and  his  competency, 
which  is  a  question  for  the  court,  must  be  shown  before 
he  is  permitted  to  testify:  Rogers,  Exp.  Test.  (2  ed.)  §  15; 
7  Am.  &  Eng.  Ency.  Law  (1  ed.),  491.  There  was  no 
proof  as  to  Doctor  Merracle's  qualification  to  testify  as  an 
expert,  unless  it  is  to  be  inferred  from  the  mere  fact  that 
he  was  a  regularly  licensed  and  practicing  physician  in 
the  state.  There  was  no  evidence  that  he  is  a  graduate 
of  any  medical  school,  or  had  taken  a  regular  course  in 
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medicine,  or  been  examined  by  the  state  medical  board, 
or  as  to  the  length  of  time  or  extent  of  his  practice,  or 
his  experience  in  cases  of  poisoning.  His  competency, 
therefore,  was  not  determined  by  the  court  as  a  question 
of  fact,  which  determination,  under  many  of  the  authori- 
ties, would  not  be  reviewable  on  appeal,  unless  an  abuse 
of  discretion  was  clearly  shown  :  8  Ency.  PI.  &  Pr.  749. 
The  only  question  it  had  to  pass  upon  was  whether  his 
being  a  regularly  licensed  and  practicing  physician  was 
sufficient  of  itself,  as  a  matter  of  law,  to  qualify  him  to 
give  an  opinion  as  an  expert  as  to  the  cause  of  the  symp- 
toms of  his  patients  ;  and  we  think  it  was  not.  The  act 
of  1889  regulating  the  practice  of  medicine  provides  that 
it  does  not  apply  to  persons  then  practicing  in  the  state, 
who,  within  a  certain  time,  should  cause  their  names  and 
places  of  residence  to  be  registered  in  the  proper  county 
office  (Laws,  1889,  p.  147),  while  by  the  acts  of  1891  and 
1895  (Laws,  1891,  p.  153,  and  Laws,  1895,  p.  63),  such 
persons  were  to  be  taken  and  considered  as  licensed  physi- 
cians. It  follows  that  any  one  practicing  medicine  at  the 
time  the  act  of  1889  took  eflFect,  who  complied  with  its 
provisions  and  the  subsequent  laws,  would  be  a  licensed 
physician,  without  any  regard  whatever  to  his  knowledge 
or  learning ;  and,  for  all  that  appears.  Doctor  Merracle 
may  belong  to  that  class.  The  proof,  therefore,  that  he 
was  a  licensed  and  practicing  physician,  is  not,  we  think, 
sufficient  to  qualify  him  to  give  an  opinion  on  a  subject 
like  the  one  under  consideration  when  he  testified.  The 
witness  may  have  been,  and  probably  was,  a  thoroughly 
qualified  and  competent  physician,  entitled  to  testify  as 
an  expert;  but  it  can  not  be  so  assumed.  The  fact  of 
his  qualification  should  have  been  shown  before  he  was 
permitted  to  testify,  and  especially  in  this  case,  where 
the  only  proof  of  poisoning  was  his  opinion. 
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2.  Again,  it  is  aa  elementary  rule  in  the  law  of  expert 
testimony  that  in  a  case  of  this  character  a  physician, 
although  thoroughly  qualified,  can  not  be  permitted  to 
give  an  opinion  upon  facts  known  to  him,  and  not  com- 
municated to  the  jury.  He  is  first  required  to  detail  the 
symptoms  ;  then,  if  qualified,  may  be  allowed  to  express 
an  opinion  based  thereon.  "This  is  necessary,"  says 
Mr.  Rogers,  "to  enable  the  correctness  of  the  opinion  ex- 
pressed to  be  tested  by  calling  other  experts,  and  obtain- 
ing their  opinion  upon  the  same  state  of  facts.  It  is 
equally  necessary  to  enable  the  jury  to  have  the  means 
of  determining  whether  the  facts  upon  which  the  opinion 
is  predicated  were  coi'rect  or  not":  Rogers,  Exp.  Tes.  (2 
ed.) ,  §  36.  In  Hitchcock  v.  Burgett,  38  Mich.  501,  a  phy- 
sician and  surgeon  testified  to  having  made  an  examina- 
tion of  the  plaintiff,  and  to  the  condition  in  which  he 
found  him.  He  was  then  asked:  "Assuming  that  the 
leg  was  in  good  condition  prior  to  the  accident,  what 
should  you  say  to  be  the  cause  of  the  difficulty,  as  you 
found  the  patient  last?"  The  question  was  objected  to 
on  the  ground  that  the  witness  could  not  answer  without 
assuming  certain  facts  which  it  would  be  necessary  to 
know  in  order  to  understand  the  value  of  the  opinion^ 
and  the  objection  was  held  well  taken. .  The  court  said  : 
"  Even  in  cases  where  experts  are  called  upon  to  give  an 
opinion  based  upon  their  own  personal  observation  or 
examination,  the  facts  upon  which  the  opinion  is  founded 
must  all  be  stated  ;  otherwise,  the  witness  might  be  giv- 
ing an  opinion,  which  would  have  great  weight  with  the 
jury,  upon  a  state  of  facts  very  different  from  those  found 
by  them  in  the  case  on  trial.  The  value  of  the  opinion, 
in  other  words,  must  depend  very  largely  upon  the  facts 
on  which  it  is  based  ;  and  there  is,  or  may  be,  I  suppose, 
such  a  thing  as  difference  of  opinion  among  experts,  aris- 
ing upon  the  same  state  of  facts.     The  facts,  therefore, 
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should  always  be  stated,  so  that  others  may  not  only  be 
able  to  determine  the  correctness  of  the  opinion  given,  but 
that  the  jury  may  ultimately  determine  the  truth  or  falsity 
of  the  facts  stated,  and  thereby  be  enabled  to  give  to  the 
opinion  the  importance  it  is  justly  entitled  to." 

Again,  in  Burns  v.  Barenfield,  84  Ind.  43,  a  physician 
was  permitted  to  give  his  opinion  concerning  the  treat- 
ment of  a  patient,  based  upon  his  own  examination,  and 
it  was  held  error,  the  court  saying:    *'The  opinion  of 
an  expert  must  be  based  upon  proved  or  admitted  facts, 
or  upon  such  as  are  assumed  for  the  purpose  of  a  hypo- 
thetical question.     The  answer  of  the  witness  was  not 
based  upon  facts  stated  by  him.     What  he  knew  about 
the  case  might,  and  doubtless  did,  embrace  much  more 
than  he  had  stated  to  the  jury.     How  much  or  what  he 
knew  about  the  case  was,  in  a  great  measure,  unknown 
to  the  court  and  the  jury.     It  is  the  clear  right  and  duty 
of  the  jury  to  judge  of  the  truth  of  the  facts  upon  which 
the  opinion  of  the  expert  is  based.     If  his  opinion  is  based 
upon  what  he  may  suppose  he  knows  about  the  case,  upon 
facts,  it  may  be,  altogether  irrelevant,  and  unknown  to 
the  jury,  it  would  be  impossible  for  them  to  pass  upon 
the  truth  of  the  facts  upon  which  the  opinion  may  be 
based,  or  to  apply  the  opinion  of  the  expert  to  the  facts. 
Neither  court  nor  jury  can  know  the  facts  upon  which 
the  opinion  rests.     It  is  obvious  that,  where  the  expert 
delivers  his  opinion  from  what  he  supposes  he  knows 
about  the  case,  he  must  assume  and  exercise  both  the 
functions  of  the  court  and  the  jury  ;   he  determines  that 
which  he  knows  is  both  relevant  and  true .     The  relevancy 
of  the  facts  must  be  determined  by  the  court ;   their  truth 
by  the  jury.     The  witness  can  not  pass  upon  such  ques- 
tions."    This  rule  was  not  observed  in  the  examination 
of  Doctor  Merracle,  but  he  was  asked  to  give  his  opinion, 
as  a  physician ,  as  to  what  the  general  symptoms  indicated . 
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The  question  was  not  so  framed  as  to  confine  his  opinion 
to  the  facts  he  had  previously  testified  to,  but  was  intended 
to  call  for  his  opinion,  based  upon  all  the  facts  within  his 
knowledge,  whether  stated  or  not.  It  would  seem,  there- 
fore, that  his  testimony  ought  not  to  have  been  admitted 
for  that  reason. 

3.  It  is  urged  that  the  defendant  is  not  in  a  position 
to  object  to  the  qualification  of  the  witness,  or  his  failure 
to  detail  the  symptoms  upon  which  his  opinion  was  based, 
because  no  such  objections  were  made  at  the  time  he  was 
called  and  testified  as  a  witness.  There  might,  perhaps, 
be  merit  in  this  contention  if  we  were  considering  the 
competency  of  the  doctor's  testimony  as  given  on  the  first 
trial;  but  he  did  not  testify  on  the  second  trial,  and, 
when  the  transcript  of  his  evidence  was  off'ered,  its  ad- 
mission was  objected  to  because  it  did  not  teqd  to  sup- 
port the  allegations  of  the  complaint,  and  was  irrelevant, 
incompetent,  and  immaterial,  which  was  sufficient  to 
cover  the  particular  objections  now  urged  to  its  admis- 
sion. For  the  errors  hereinbefore  pointed  out,  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered. 

Reversed. 


Argued  20  May ;  decided  29  July ;  rehearing  deuied  16  December,  1901. 

d«     m  OVIATT  r.  BIG  FOUR  MINING  COMPANY. 

[«5Pac.811.] 

Mines— Waters— Abandonment. 

1.  Abandonment,  as  applied  to  mining  and  water  appropriations,  Is  an  inten- 
tional relinqulBhment  of  a  known  right,  and  such  intention  must  be  ascertained 
from  both  the  conduct  and  declarations  of  the  appropriator  In  relation  thereto: 
Wimer  y.  Simmons^  27  Or.  1,  applied. 

Water  Ditch  as  an  Appurtenance— Loss  of  Such  Right. 

2.  A  water  right  and  the  ditch  by  which  the  appropriation  is  made  efTective 
are  appurtenances  to  land,  and  mere  nonuser  thereof  will  not  destroy  them,  un- 
less continued  for  the  time  which  will  bar  an  action  to  recover  real  property;  but 
they  can  be  destroyed  in  less  time  by  abandonment:  Wimer  v.  6Kmino9U,  27  Or.  1, 
applied. 
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Evidence  of  Abandonment. 

S.  Where  an  owner  of  a  mining  right  and  ditch  became  financially  involved, 
left  the  premises,  sold  the  movables  thereon,  allowed  the  property  to  be  sold  for 
delinquent  taxes,  and  made  no  attempt  to  claim  or  use  it  for  eighteen  years, 
though  residing  all  that  time  within  sixty  miles  of  it,  his  Intention  to  abandon  Ih 
conclusively  established,  notwithstanding  his  evidence,  after  others  had  appro- 
priated the  property  and  improved  it,  that  he  "always  calculated  to  go  back  and 
work  there  again  if  he  could." 

Diligence  in  Perfecting  an  Appropriation  ok  Water. 

4.  A  claimant  of  a  water  right  must  with  reasonable  diligence  perfect  his  appll- 
cation  of  the  appropriation  to  some  beneficial  use,  and  more  or  less  time  will  be 
deemed  reasonable  as  the  nature  and  magnitude  of  the  enterprise  and  the  re- 
Kources  of  the  persons  interested  may  vary;  thus,  a  claimant  having  a  placer 
claim  under  and  several  miles  ftom  the  head  of  an  abandoned  ditch,  who  posted 
a  notice  of  appropriation  at  the  head  of  the  ditch,  within  a  year  thereafter  re» 
corded  a  notice  and  opened  two  miles  of  ditch,  and  during  the  ensuing  three 
years  opened  the  entire  ditch,  the  latter  part  of  the  work  requiring  rock  blasting 
and  heavy  timber  construction,  exercised  diligence  commensurate  with  the  kind 
and  volume  of  work  accomplished,  and  is  entitled  to  enfort^e  the  water  right.s 
claimed. 

4 

From  Josephine  :    Hiero  K.  Hanna,  Judge. 

Bill  by  P.  H.  Oviatt  and  others  against  the  Big  Four 
Mining  Company  and  others  to  prevent  interference  with 
a  mining  ditch.  From  a  decree  dismissing  the  complaint, 
plaintiffs  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of 
Colvig  &  Reames,  with  an  oral  argument  by  Mr.  William 
M.  Colvig, 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Geo.  W.  Colvig. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  to  enjoin  the  diversion  of  water  from  a 
nonnavigable  stream,  and  to  prevent  interference  with  a 
mining  ditch.  The  transcript  shows  that  in  May,  1876, 
one  D.  C.  Courtney  agreed  to  purchase  certain  placer 
mines  in  Josephine  County,  Oregon,  for  the  purchase  price 
of  which  he  gave  the  owners  his  promissory  note,  payable 
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in  two  years,  and  received  their  bond  for  a  deed  of  the 
premises ;  and,  having  entered  into  possession  thereof, 
he  thereupon  constructed  a  ditch  and  flume  from  Pickett 
Creek  to  said  mines,  a  distance  of  about  six  and  one 
fourth  miles,  and  diverted  and  used  the  water  therefrom 
in  the  fall  of  1876  and  the  winter  and  spring  of  the  next 
year  in  mining  for  gold.  The  venture  proving  unprofit- 
able, he  failed  to  pay  the  note  or  secure  a  deed  to  the 
property,  and  in  October,  1877,  left  the  premises,  since 
which  time  he  never  visited  the  mines,  though  living 
within  about  sixty  miles  thereof,  and  never  made  any  in- 
quiry respecting  the  ditch  or  water  right  until  the  spring 
of  1896.  The  plaintiff  Oviatt,  having  secured  a  placer 
mine  lying  under  and  about  four  miles  from  the  head  of 
said  ditch,  posted  a  notice  thereat  on  November  22,  1893, 
to  the  effect  that  he  claimed  an  appropriation  of  one  thou- 
sand five  hundred  inches  of  the  water  of  said  creek,  and 
all  the  water  of  Painter  and  Slide  gulches,  tributaries 
thereto.  His  notice  was  recorded  June  18, 1894,  and  that 
year  he  commenced  at  his  mines  and  opened  Courtney's 
old  ditch,  reconstructed  the  flume  to  said  gulches,  the 
waters  of  which  he  diverted  and  used  in  operating  his 
mine,  and  also  cut  out  the  brush  and  removed  the  logs  on 
the  line  of  the  old  ditch  to  its  head.  Thereafter  he  con- 
veyed an  undivided  one  half  interest  in  the  ditch  and 
water  right  to  the  plaintifi's  Miller  and  Smith,  who  with 
him  leased  the  property  to  the  plaintiff  Barnebergh .  The 
defendant  Owenby  on  August  28,  1896,  posted  a  notice 
at  the  head  of  the  Courtney  ditch  to  the  effect  that  he  and 
his  associates  claimed  an  appropriation  of  two  thousand 
inches  of  the  water  of  Pickett  Creek,  and  thereafter  con- 
structed a  flume  and  opened  the  old  ditch  its  entire  length, 
enlarging  the  part  of  it  which  Oviatt  had  opened  ;  and  on 
October  10,  1896,  one  J.  M.  John,  having  secured  from 
Courtney  a  quitclaim  deed  of  all  his  interest  in  the  ditch 
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and  water  right,  conveyed  the  same  to  the  Big  Four  Min- 
ing Company,  a  corporation  organized  by  its  codefend- 
ants,  to  which  they  conveyed  all  their  interest  in  the 
mines,  ditch,. and  water  right;  and  said  company  has 
been  using  the  waters  diverted  by  said  ditch  in  operating 
the  mines  Courtney  agreed  to  purchase,  its  title  thereto 
having  been  secured  by  a  sale  thereof  for  delinquent  taxes. 
A  controversy  having  arisen  respecting  the  right  of  the 
parties  to  appropriate  the  waters  of  Pickett  Creek  and  to 
use  said  ditch,  this  suit  was  instituted,  and,  it  resulting 
in  a  decree  of  dismissal,  plaintiffs  appeal. 

The  questions  presented  for  consideration  are  whether 
Courtney  abandoned  his  right  to  the  ditch  and  to  the  use 
of  the  water  diverted  from  Pickett  Creek,  and,  if  so,  was 
the  plaintiffs'  attempt  to  reconstruct  the  flume  and  to 
open  the  old  ditch  prosecuted  with  such  reasonable  dili- 
gence as  to  entitle  them  to  the  use  of  the  water  of  said 
creek?  Courtney,  as  defendants'  witness,  in  answer  to 
the  inquiry  as  to  whether  he  intentionally  abandoned  the 
ditch  prior  to  his  conveyance  to  John,  says:  **No,  sir; 
I  do  not  know  that  I  had.  If  I  had,  I  did  not  know  it. 
Q.  Had  you  ever  intended  to  abandon  the  ditch  prior  to 
that  time?  A.  No,  sir  ;  I  did  not  intend  to.  I  always 
calculated,  if  I  could,  I  would  go  back  and  work  there 
again.  Q.  You  always  claimed  it  as  your  property,  did 
you?  A.  Yes,  sir."  This  witness  further  testifies  that 
after  leaving  the  mine  in  1877  he  sold  some  lumber  that 
he  had  on  the  premises,  and,  in  speaking  of  the  reason 
for  doing  so,  he  says  :  "I  busted  up  on  the  thing,  and 
was  selling  everything  I  could  to  pay  my  debts."  When 
he  went  away  from  the  mine  the  ditch  was  in  good  re- 
pair, and  one  John  Hall,  who  moved  into  his  house  on 
the  premises,  was  directed  by  him  to  look  after  the  prop- 
erty. Hall,  appearing  as  plaintiffs'^ witness,  testifies  that 
he  took  charge  of  the  premises  when  Courtney  left,  and 
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remained  thereon  until  1879,  when  the  flume  broke  down. 
The  court  below  found  that  Courtney  never  abandoned 
liis  ditch,  and  that  the  plaintiffs  had  no  authority  from 
him  to  use  it. 

1.  Abandonment,  as  applied  to  the  doctrine  of  appro- 
priation of  water  to  a  beneficial  use,  maybe  defined  to  be 
an  intentional  relinquishment  of  a  known  right :  Mallett 
V.  Uncle  Savi  Min.  Co,  1  Nev.  188  (90  Am.  Dec.  484). 
The  intention  of  the  party  who  made  the  appropriation 
must  govern  in  determining  whether  he  has  abandoned 
his  right,  such  intention  to  be  ascertained  from  his  con- 
duct and  declarations  in  respect  thereto  :  Wimer  v.  Sivi- 
mons,  27 Or.  1  (39  Pac.  6,  50  Am.  St.  Rep.  685,  and  note); 
Myers  v.  Spooner,  55  Cal.  257. 

2.  In  Dodge  v.  Marden^  7  Or.  456,  it  was  held  that  the 
water  rights  for  mining  and  other  purposes  secured  under 
the  act  of  congress  of  July  26, 1866,  are  rights  pertaining 
to  real  property,  and  can  not  be  lost  by  nonuser,  short  of 
the  period  for  the  limitation  of  actions  to  recover  such 
property.  It  will  be  observed  that  the  court  in  that  case 
impliedly  held  that  the  nonuser  of  a  right  of  appropria- 
tion for  said  period  affords  conclusive  evidence  of  an  in- 
tention to  abandon  such  right.  In  Sieber  v.  Frink^  7 
Colo.  148  (2  Pac.  .901),  it  was  held  that  a  failure  to  use 
water  is  competent  evidence  of  an  abandonment  of  the 
right  of  appropriation,  and,  if  continued  for  an  unrea- 
sonable period,  creates  a  disputable  presumption  of  an 
intention  to  abandon  it,  which  may  be  overcome  by  satis- 
factory proof  to  the  contrary.  In  Davis  v.  Gale^  32  Cal. 
26  (91  Am.  Dec.  554),  water  having  been  used  in  a  placer 
mine  until  the  gold  was  extracted  therefrom,  the  appro- 
priators  dispersed,  leaving  their  ditch  in  care  of  a  licensee 
who  was  authorized  to  use  it ;    and  two  years  thereafter. 
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the  appropriators  having  sold  their  interest  in  the  ditch 
for  a  nominal  sum,  it  was  held  that  the  jury  might,  from  a 
consideration  of  these  circumstances,  have  found  an  aban- 
donment, and,  if  so,  such  subsequent  sale  would  not  re- 
vive a  prior  right.  To  the  same  eflFect,  see  Davis  v.  Butler, 
6  Cal.  510  ;  Richardson  v.  McNulty,  24  Cal.  339  ;  Derry  v. 
Ross,  5  Colo.  295.  In  Smith  v.  Hope  Min.  Co.  18  Mont. 
432  (45  Pac.  632) ,  a  mill  propelled  by  water  having  been 
shut  down,  in  which  condition  it  remained  nine  years  in 
charge  of  a  keeper,  it  was  held  that,  as  the  water  was  an 
appurtenance  to  the  mill,  the  nonuser  appearing  under 
such  circumstances  afforded  no  evidence  of  an  intention 
to  abandon  the  right.  Mr.  Justice  De  Witt,  speaking 
for  the  court  in  deciding  the  case,  says  :  "The  nonuser 
of  water  for  so  long  a  period,  and  especially  a  period 
longer  than  the  statute  of  limitations,  is  certainly  very 
potent  evidence,  if  it  stood  alone,  of  an  intention  to  aban- 
don. Abandonment  is  a  question  of  intention.  *  *  * 
But,  whatever  force  the  fact  of  nonuser  for  nine  years 
may  have  had  in  showing  an  intention  to  abandon,  that 
force  was  wholly  offset  and  contradicted  by  the  other  evi- 
dence in  the  case,  so  as  to  leave,  in  our  opinion,  not  even 
a  conflict  of  testimony.  It  appears  that  when  the  Algon- 
quin Mill  was  shut  down  in  1883  a  man  was  employed  to 
drain  all  the  pipes  and  oil  the  machinery,  for  the  reason 
that  the  company  could  not  use  the  water  when  the  mill 
was  shut  down.  The  water  was  a  necessary  appurte- 
nance to  the  mill, — necessary,  as  appears  by  the  testi- 
mony, as  a  matter  of  fact,  and  an  appurtenance  as  a 
matter  of  law  in  this  jurisdiction.  *  *  *  During  the 
period  while  the  mill  was  shut  down — that  is,  for  nine 
years — ^it  was  cared  for  by  the  owners.  It  was  left  in 
charge  of  persons  resident  in  the  Territory  and  the  State 
of  Montana.  Some  one  always  had  charge  of  the  prop- 
erty, and  it  appears  by  the  evidence  that  for  a  very  large 
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portion,  if  not  all,  of  the  time  a  custodian  or  watchman 
was  upon  the  premises,  caring  for  them.  It  can  not  be 
contended  for  a  moment  that  there  was  a  scintilla  of  evi- 
dence tending  to  prove  that  the  Algonquin  Company  in- 
tended to  abandon  the  mill.  Every  act  shows  that  they 
did  not  so  intend.  They  did  not  use  the  water,  simply 
because  the  machinery  of  the  mill  was  not  in  motion." 

3.  In  the  light  of  these  decisions,  we  think  it  is  ap- 
parent that  Courtney  intended  to  abandon  the  ditch  and 
water  right  when  his  promissory  note  matured,  and  his 
right  to  enforce  the  bond  for  a  deed  was  lost  by  nonpay- 
ment thereof.  When  he  left  Hall  in  charge  of  the  prop- 
erty, he  probably  had  until  the  following  spring  in  which 
to  meet  the  payment  of  his  obligation ;  and  until  that 
time  expired  he  may  have  entertained  a  hope  of  securing 
a  purchaser,  or  obtaining  money  in  some  other  manner 
to  pay  for  the  mines.  But,  when  he  defaulted  in  pay- 
ment of  his  note,  we  think  he  voluntarily  surrendered 
all  his  interest  in  the  ditch  and  water  right  to  the  per- 
sons from  whom  he  agreed  to  purchase  the  premises. 
Courtney  having  diverted  the  water  of  Pickett  Creek 
and  applied  it  to  the  mining  claims  which  he  agreed  to 
purchase,  the  appropriation  undoubtedly  became  appur- 
tenant to  that  property.  The  operation  of  the  mines, 
however,  proved  unremunerative ;  and  this,  together 
with  the  expenditure  of  about  $6,000  in  constructing  the 
flume  and  ditch,  evidently  necessitated  a  breach  of  his 
engagements,  and  manifests  an  intention  to  surrender 
the  property  held  under  the  bond  for  a  deed  to  the  obli- 
gors named  therein,  together  with  all  the  improvements 
made  thereon,  and  the  appurtenances  he  had  annexed 
thereto.  The  sale  of  the  unused  lumber  is  a  circumstance 
tending  to  raise  an  inference  that  he  considered  the  ma- 
terial placed  by  him  in  the  flume  as  a  part  of  the  estate 
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which  reverted  to  the  owners,  but  that,  the  lumber  not 
attached  to  the  premises  being  at  his  disposal,  he  sold 
it,  as  he  says,  '*to  pay  his  debts."  He  testifies  that  he 
built  and  left  several  houses  upon  the  premises,  but, 
instead  of  evidencing  an  intention  to  retain  the  property, 
we  think  it  manifests  a  purpose  to  surrender  these  build- 
ings to  the  mine  owners.  Believing,  as  we  must  in  the 
absence  of  any  testimony  to  the  contrary,  that  the  ditch 
and  water  right  became  the  property  of  the  said  owners, 
Courtney  had  no  title  thereto  after  his  default ;  and,  this 
being  so,  the  defendants  secured  no  interest  whatever  in 
the  ditch  or  water  right  by  his  conveyance.  The  defend- 
ants' title  to  the  mine  having  been  secured  by  a  tax  sale 
thereof  shows  that  the  owners  placed  but  little  value 
upon  it,  and  evidences  an  intention  upon  their  part  to 
abandon  the  ditch  and  water  right  surrendered  to  them 
by  Courtney.  This  right  not  having  been  exercised  nor 
the  waters  of  the  stream  used  upon  the  premises  for 
eighteen  years  clearly  establishes  an  intention  to  abandon 
the  right,  and  the  claim  of  Courtney,  now  asserted  by 
the  defendants,  is  too  stale  to  be  considered  by  a  court 
of  equity . 

4.  This  brings  us  to  a  consideration  of  the  remaining 
question, — whether  the  repair  of  the  old  ditch  by  Oviatt 
was  prosecuted  with  such  reasonable  diligence  as  to  en- 
title him  to  the  use  of  any  water  from  Pickett  Creek.  The 
testimony  shows  that  he  built. a  wagon  road  for  some  dis- 
tance, so  as  to  enable  him  to  reach  his  mines ;  that  he 
opened  the  old  ditch  for  a  distance  of  about  two  miles, 
and  conducted  the  waters  of  Painter  and  Slide  gulches 
thereto,  which  he  used  in  mining ;  and  that  he  cut  the 
brush  and  removed  the  logs  from  the  upper  gulch  to  the 
head  of  the  old  ditch,  so  that  a  horse  could  be  driven 
along  the  line  thereof.     In  making  an  appropriation  of 
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water  to  a  beneficial  use,  no  importance  can  be  attached 
to  the  point  at  which  the  initial  work  is  prosecuted,  pro- 
vided the  public  has  sufficient  notice  thereof.  It  must  be 
admitted,  however,  that  the  construction  of  a  ditch  begin- 
ning at  the  point  of  diversion  would  ordinarily  afford 
more  efficient  notice  of  an  intention  to  appropriate  water 
to  a  beneficial  use  than  though  the  digging  of  such  con- 
duit were  commenced  at  the  premises  to  be  benefited  by 
the  appropriation.  That  the  defendants  had  notice  of 
Oviatt's  intention  to  appropriate  the  water  of  Pickett 
Creek,  we  think,  is  beyond  doubt ;  for  he  posted  a  notice 
at  the  head  of  the  ditch  when  he  first  claimed  the  right, 
and,  though  the  notice- was  repeatedly  torn  down,  he,  as 
often  as  it  occurred,  reposted  others,  on  the  assumption 
that  his  right  depended  upon  the  existence  of  the  infor- 
mation imparted  by  his  notice.  This  notice  was  recorded 
before  either  of  the  defendants  claimed  any  adverse  right 
to  the  use  of  the  water.  Oviatt  also  began  at  the  point  of 
diversion  in  Pickett  Creek,  put  in  two  boxes,  and  opened 
the  old  ditch  about  one  hundred  feet,  whereupon  he  turned 
the  water  therein,  which,  flowing  down  to  a  rocky  bluff, 
was  permitted  to  return  into  the  creek,  and  this  was  before 
the  defendants  attempted  to  make  any  diversion.  They 
gave  notice  of  their  intention  to  divert  the  water  in  the 
selfsame  manner.  We  think,  therefore,  it  may  be  safely 
concluded  that  they  had  notice  of  Oviatt's  intentions  in 
this  respect.  To  entitle  a  party  to  the  use  of  water  as 
against  an  adverse  claimant  thereof,  he  must  prosecute 
the  work  necessary  to  the  appropriation  with  reasonable 
diligence  :  Hindman  v.  Rizor,  21  Or.  112  (27  Pac.  13);  Cole 
V.  Logayi,  24  Or.  304  (33  Pac.  568);  Loiu  v.  Rizor,  25  Or. 
551  (37  Pac.  82);  Winter  v.  Simmons,  27  Or.  1  (39  Pac.  6, 
50  Am.  St.  Rep.  685,  and  note);  Nevada  Ditch  Co.  v.  Ben- 
mtt,  30  Or.  59  (45  Pac.  472,  60  Am.  St.  Rep.  777,  and 
note).    What  constitutes  such  diligence  must  necessarily 
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depend  upon  the  nature  and  magnitude  of  the  enterprise, 
and  to  some  extent  upon  the  organized  effort  put  forth 
in  accomplishing  the  desired  object.  An  aggregation  of 
capital,  it  must  be  admitted,  could  complete  the  work  in 
less  time  than  could  be  reasonably  expected  of  a  man  of 
ordinary  means,  though  his  impecuniosity  is  not  to  be  con- 
sidered in  determining  what  is  a  reasonable  time.  From 
the  upper  gulch,  to  which  Oviatt  had  reopened  the  ditch 
and  rebuilt  the  flume,  to  the  head  of  the  old  ditch,  quite 
a  portion  of  the  conduit  had  to  be  constructed  of  lumber 
o)r  by  blasting  through  rock,  thereby  necessitating  a  con- 
siderable outlay;  and,  in  view  of  these  circumstances, 
we  think  Oviatt  and  his  associates  have  exercised  that 
degree  of  diligence  which  entitles  them  to  enforce  the 
right  he  initiated.  This  leads  to  a  reversal  of  the  decree, 
and  one  will  be  here  entered  granting  the  relief  demanded 
in  the  complaint.  Reversed. 


Decided  8  July,  1901. 
STATE   r.  COIiUMBIA  GEORGE. 

[65Pac.  aw.] 

Indians— Crimes  on  Reservations*— Statutes. 

The  act  of  congress  of  elgbth  February,  1887  (24  Stat.  888,  c.  11»),  commonly 
called  the  Dawes  Act,  allotting  public  lands  to  Indians,  and  declaring  that  allot- 
tees to  whom  such  lands  shall  be  patented  shall  be  subject  to  the  laws  of  the  state 
of  their  residence,  and  shall  be  citizens  of  the  United  States  with  all  the  rights, 
privileges,  and  immunities  of  such  citizens,  does  not  repeal  or  modify  the  act  of 
third  March,  1886  (23  Stat.  882,  c.  341,  Supp.  Rev.  Stat  p.  482,  c.  341),  which  provided 
that  Indians  who  should  thereafter  commit  certain  named  offenses  on  a  reserva- 
tion should  be  tried  by  the  federal  courts;  wherefore  an  allottee  on  the  Umatilla 
Indian  Reservation,  in  Oregon,  charged  with  any  oflbnse  enumerated  in  the  act 
of  third  March,  1886,  is  triable  only  in  the  federal  courts. 

From  Umatilla:    William  R.  Ellis,  Judge. 
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*  Note.— See  Pablo  v.  People,  28  Colo.  134, 46  Pac.  036,  87  L.  R.  A.  686,  for  a  dis- 
cussion of  the  Jurisdiction  of  state  courts  over  Indians  for  offenses  committed 
beyond  the  limits  of  a  reservation,  and  StKiey  v.  La  Belle,  90  Wis.  520,  75  N.  W.  60, 
41  L.  R.  A.  419,  67  Am.  St.  Rep.  879,  note,  discussing  the  Jurisdiction  of  the  stale 
courts  over  Indians  in  civil  mses.—  Reporter. 
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Columbia  George  appealed  from  a  conviction  of  murder 
and  a  sentence  of  death.  .  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Wm. 
Parsons,  Carter  &  Raley,  and  R.  J.  Slater,  with  an  oral  argu- 
ment by  Mr.  Parsons  and  Mr,  Slater, 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Thos.  G.  Hailey,  District  Attorney,  and  D.  R. 
iV.  Blackburn,  Attorney-General. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  defendant,  Columbia  George,  was  jointly  indicted 
with  Toy  Toy,  but  separately  tried  and  convicted  of  the 
crime  of  murder  in  the  first  degree,  committed  on  the 
United  States  Indian  Reservation  in  Umatilla  County, 
Oregon,  and  this  appeal  is  from  the  judgment  rendered 
in  pursuance  thereof.  Both  defendants  are  Indians  of 
the  Umatilla  tribe,  allottees  of  the  reservation  lands,  and 
resided  thereon  at  the  time  of  the  commission  of  the 
offense.  The  deceased,  known  as  *'Anna  Edna,"  was 
an  Indian  woman,  and,  although  an  allottee,  she  did  not 
live  at  the  time  upon  her  own  allotment,  but  upon  that 
of  another  Indian  woman. 

The  defendant  challenges  the  jurisdiction  of  the  court 
to  try  the  cause  upon  the  ground  that  the  general  gov- 
ernment has  jurisdiction  thereof  to  the  exclusion  of  the 
state  courts.  Under  the  view  we  entertain  of  this  propo- 
sition, it  is  unnecessary  to  examine  any  other  question 
brought  up  by  the  record.  There  is  a  grave  responsi- 
bility imposed  upon  every  court  to  be  very  sure  that  it 
is  the  law  that  condemns,  and  not  the  court,  except  as 
the  correct .  and  impartial  instrumentality  of  the  law  ; 
and  in  no  case  is  this  humane  principle  so  impressively 
discovered  to  the  understanding  as  where  the  life  of  a 
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human  being  is  suspended  in  the  balance,  whether  the 
subject  be  of  high  or  low  degree.  Yet,  if  the  law  con- 
demns, its  judgments  should  be  certain,  so  as  to  insure 
respect,  and  an  obedient  observance  of  its  behests.  The 
law  by  which  it  is  claimed  the  general  government  has 
assumed  jurisdiction  of  the  crime  involved  is  section  9 
of  the  act  of  March  3,  1885  (1  Supp.  Rev.  Stat.  482, 
c.  341,  23  Stat.  362,  c.  341),  which  reads  as  follows: 
''That  immediately  upon  and  after  the  date  of  the  passage 
of  this  act  all  Indians  committing  against  the  person  or 
pfoperty  of  another  Indian  or  other  person  any  of  the  fol- 
lowing crimes,  namely :  murder,  manslaughter,  rape, 
assault  with  intent  to  kill,  arson,  burglary,  and  larceny 
within  any  territory  of  the  United  States,  and  either 
within  or  without  an  Indian  reservation,  shall  be  subject 
therefor  to  the  laws  of  such  territory  relating  to  said 
crimesj  and  shall  be  tried  therefor  in  the  same  courts 
and  in  the  same  manner  and  shall  be  subject  to  the  same 
penalties  as  are  all  other  persons  charged  with  the  com- 
mission of  said  crimes,  respectively  ;  and  the  said  courts 
are  hereby  given  jurisdiction  in  all  such  cases.  And  all 
such  Indians  committing  any  of  the  above  crimes  against 
the  person  or  property  of  another  Indian  or  other  person 
within  the  boundaries  of  any  state  of  the  United  States, 
and  within  the  limits  of  any  Indian  reservation,  shall  be 
subject  to  the  same  laws,  tried  in  the  same  courts  and 
in  the  same  manner,  and  subject  to  the  same  penalties 
as  are  all  other  persons  committing  any  of  the  above 
crimes  within  the  exclusive  jurisdiction  of  the  United 
States." 

Prior  to  this  enactment,  federal  jurisdiction  over  Indian 
reservations  as  to  crimes  committed  by  Indians  thereon, 
was  dependent  upon  sections  2145,  2146,  Rev.  Stat.  U.S. 

and  other  provisions  of  Title  XXVIII,  Rev.  Stat.  U.  S., 
39  Ob.— 9. 
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touching  Indian  aflFairs,  of  which  they  are  a  part.  These 
sections  read  as  follows  : — 

"  Sec.  2145.  Except  as  to  crimes  the  punishment  of 
which  is  expressly  provided  for  in  this  title,  the  general 
laws  of  the  United  States  as  to  the  punishment  of  crimes 
committed  in  any  place  within  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  except  the  District  of 
Columbia,  shall  extend  to  the  Indian  country. 

"Sec.  2146.  The  preceding  section  shall  not  be  con- 
strued to  extend  to  [crimes  committed  by  one  Indian 
against  the  person  or  property  of  another  Indian,  nor 
to]  any  Indian  committing  any  offense  in  the  Indian  coun- 
try who  has  been  punished  by  the  local  laws  of  the  tribe, 
or  to  any  case  where,  by  treaty  stipulations,  the  exclusive 
jurisdiction  over  such  offenses  is  or  may  be  secured  to  the 
Indian  tribes  respectively." 

That  part  of  section  2146  comprised  in  brackets  above 
was  a  part  of  the  original  act  of  March  27,  1834  (10  Stat. 
270,  c.  26,  §  3).  It  was  omitted  in  the  revision  thereof, 
but  was  restored  by  the  act  of  February  18, 1875  (18  Stat. 
318,  c.  80),  and  now  appears  in  the  second  revised  edition. 

There  has  been  much  discussion  among  the  authorities 
as  to  what  constitutes  Indian  country  within  the  purview 
of  said  section  2145,  but  the  latter  clause  of  section  9  of 
the  act  of  1885  (the  one  with  which  we  are  concerned) 
restricts  the  jurisdiction  to  Indian  reservations,  and  there 
can  be  no  dispute,  that  at  the  time  of  its  enactment  Uma- 
tilla Reservation  fell  within  its  meaning  and  purpose. 
The  inquiry  is  as  to  the  effect  of  concurrent  and  subse- 
quent enactments,  and  the  acts  of  the  government  and 
the  Indians  in  pursuance  thereof,  in  the  way  of  disan- 
nulling or  extinguishing  the  reserve  as  Indian  country 
and  withdrawing  federal  jurisdiction.  It  is  unnecessary, 
therefore,  to  determine  what  is  Indian  country,  or  whether 
an  Indian  reservation  falls  within  the  designation.    It  was 


July,  1901.]     State  v,  Columbia  Gborgb.  131 

early  the  policy  of  the  government  to  treat  the  various 
Indian  tribes  found  within  the  territory  as  quasi  inde- 
pendent peoples  and  nations,  but  under  the  protection 
and  tutelage  of  the  general  government.  They  were  rec- 
ognized as  having  the  possessory  right  to  the  soil  over 
which  they  were  wont  to  hunt  and  exercise  a  primitive 
authority,  but  not  the  ultimate  title  to  the  land  itself. 
Of  the  latter  they  were  denied  ownership,  and  were  not 
permitted  to  sell  or  dispose  of  it  to  any  person  or  nation 
without  the  consent  of  the  United  States.  They  were 
never  regarded  as  citizens  or  constituent  members  of  our 
body  politic  with  the  rights  and  privileges  of  citizenship, 
and  were  subjects  only  in  a  restrictive  sense.  They  were 
amenable  generally,  when  without  the  Indian  country,  to 
the  laws  of  the  United  States  and  of  the  state  and  territory 
where  they  may  be  within  their  respective  jurisdiction, 
but  were  permitted  to  maintain  their  separate,  independ- 
ent communities  and  political  organizations  or  primitive 
tribal  relations  for  the  government  of  their  own  people. 
In  permitting  this,  they  were  treated  as  wards  in  a  state 
of  pupilage,  emerging  from  their  savage  condition  to  a 
higher  civilization  ;  and  it  was  thought  to  be  the  better 
means  to  the  end,  while  instructing  them  in  the  arts  of 
industry  and  civilization,  that  they  should  be  encouraged 
to  become  self-governing,  as  well  as  self-supporting  :  Wor- 
cester V.  Georgia,  31  U.  S.  (6  Pet.)  515,  536 ;  Ex  parte  Crow 
Bog,  109  U.  S.  556  (3  Sup.  Ct.  396);  United  States  y.  Ka- 
gama,  118  U.  S.  375  (6  Sup.  Ct.  1109). 

It  was  in  pursuance  of  this  policy  of  permitting  diflFer- 
ent  Indian  nationalities  and  tribes  to  govern  themselves, 
and  in  recognition  of  the  amenability  of  the  individuals 
thereof  to  their  own  domestic  and  peculiar  rules  and 
regulations,  that  it  was  enacted  that  the  general  laws 
touching  the  punishment  of  crimes  committed  within  the 
exclusive  jurisdiction  of  the  United  States,  which  were 
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extended  to  the  Indian  country,  should  not  be  construed 
to  include  crimes  committed  by  one  Indian  against  the 
person  or  property  of  another,  nor  to  any  Indian  com- 
mitting any  oflFense  in  the  Indian  country,  who  had  been 
punished  therefor  by  the  local  laws  of  the  tribe,  or  to  any 
case  where,  by  treaty  stipulations,  the  exclusive  jurisdic- 
tion over  such  offenses  is  or  may  be  secured  to  the  Indian 
tribes  respectively.  Accordingly,  upon  the  trial  of  Ex 
parte  Crow  Dog,  109  U.  S.  556  (3  Sup.  Ct.  396),  which 
involved  the  jurisdiction  of  the  court  to  try  an  Indian  of 
the  Brule  Sioux  band  of  the  Sioux  nation  for  the  murder 
of  another  Indian  of  the  same  band,  committed  within 
the  Indian  country,  it  was  held  that  the  court  was  with- 
out jurisdiction  of  the  offense.  The  government  had  in 
1868  entered  into  a  treaty  with  the  tribes  of  the  Sioux 
Indians,  whereby  it  was  stipulated,  among  other  things, 
that,  if  a  bad  man  among  the  Indians  should  commit  a 
wrong  or  depredation  upon  the  person  or  property  of  any 
one,  white,  black,  or  Indian,  subject  to  the  authority  of 
the  United  States,  and  at  peace  therewith,  the  tribe  should 
surrender  the  wrongdoer  to  be  tried  and  punished  accord- 
ing to  the  laws  of  the  United  States  ;  and  in  1877,  in  pur- 
suance of  a  subsequent  agreement  with  such  Indians,  it 
was  enacted  that  the  provisions  of  said  treaty  of  1868, 
except  as  modified,  should  continue  in  full  force,  and  that 
congress,  by  appropriate  legislation,  should  secure  to 
them  an  orderly  government ;  that  they  should  be  sub- 
ject to  the  laws  of  the  United  States,  and  each  Indian 
should  be  protected  in  his  rights,  property,  and  life  ;  and 
it  was  urged  that  the  treaty  stipulations  and  the  act  of 
congress  had  repealed  by  implication  the  clause  of  sec- 
tion 2146,  excepting  from  the  jurisdiction  of  the  United 
States  crimes  committed  by  one  Indian  against  another, 
but  the  court  was  of  the  opinion  that  such  was  not  the 
intendment  of  either  the  treaty  or  of  the  act  of  congress, 
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and  therefore  refused  to  entertain  jurisdiction  of  the 
ofTense,  because  it  was  a  matter  that  had  been  left  to  be 
dealt  with  by  the  Indians  themselves. 

As  touching  this  early  policy  of  the  government,  Mr. 
Justice  Matthews,  in  delivering  the  opinion  of  the  court, 
says  :  "If  the  question  has  been  mooted  heretofore  in  any 
courts  of  the  United  States,  the  jurisdiction  has  never 
before  been  practically  asserted  as  in  the  present  instance. 
The  provisions  now  contained  in  sections  2145  and  2146 
of  the  Revised  Statutes  of  the  United  States  were  first 
enacted  in  section  25  of  the  Indian  intercourse  act  of 
1834  (4  Stat.  p.  733).  Prior  to  that,  by  the  act  of  1796  (1 
Stat.  p.  469)  and  the  act  of  1802  (2  Stat.  p.  139),  oflFenses 
committed  by  Indians  against  white  persons  and  by  white 
persons  against  Indians  were  specifically  enumerated  and 
defined,  and  those  by  Indians  against  each  other  were  left 
to  be  dealt  with  by  each  tribe  for  itself,  according  to  its 
local  customs.  The  policy  of  the  government  in  that  re- 
spect has  been  uniform."  To  the  same  purpose  he  quotes 
from  the  opinion  of  Mr.  Justice  Miller,  in  United  States 
V.  Joseph,  94  U.  S.  614,  617,  as  follows  :  "The  tribes  for 
whom  the  act  of  1834  was  made  were  those  semi-inde- 
pendent tribes  whom  our  government  has  always  recog- 
nized as  exempt  from  our  laws,  whether  within  or  without 
the  territorial  limits  of  an  organized  state  or  territory, 
and,  in  regard  to  their  domestic  government,  left  to  their 
own  rules  and  traditions  ;  in  whom  we  have  recognized 
the  capacity  to  make  treaties,  and  with  whom  the  govern- 
ments, state  and  territorial,  deal,  with  a  few  exceptions 
only,  in  their  national  or  tribal  character,  and  not  as 
individuals."  So,  the  court  say  in  Ex  parte  May  field,  141 
U.  S.  107  (11  Sup.  Ct.  939):  '*The  policy  of  congress  has 
evidently  been  to  vest  in  the  inhabitants  of  the  Indian 
country  such  power  of  self-government  as  was  thought  to 
be  consistent  with  the  safety  of  the  white  population  with 
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which  they  may  come  in  contact,  and  to  encourage  them 
as  far  as  possible  in  raising  themselves  to  our  standard 
of  civilization."  See,  also,  Alberty  v.  United  States,  162 
U.  S.  499  (16  Sup.  Ct.  864).  In  more  recent  years,  how- 
ever, the  government,  induced,  no  doubt,  by  experience, 
has  deemed  it  wise  to  encroach  more  or  less  upon  the 
right  and  authority  of  the  tribes  to  exist  and  operate  as 
independent  communities  and  governments,  with  the 
ultimate  purpose  of  reducing  the  Indians  to  individual 
accountability  to  the  laws  of  the  country  so  far  as  it 
was  consistent  with  existing  treaty  obligations.  This  is 
apparent  from  Section  2079,  Rev.  Stat.  U.  S.,  adopted 
March  3,  1871,  whereby  it  is  declared  that  "no  Indian 
nation  or  tribe  within  the  territory  of  the  United  States 
shall  be  acknowledged  or  recognized  as  an  independent 
nation,  tribe,  or  power  with  whom  the  United  States 
may  contract  by  treaty,*'  reserving  inviolate,  however, 
all  prior  treaty  obligations ;  the  effect  of  which  was  to 
require  the  Indian  tribes  to  be  dealt  with  in  the  future 
through  the  legislature,  and  not  through  the  treaty-mak- 
ing power :  Elk  v.  Wilki7i8,  112  U.  S.  94,  107  (5  Sup.  Ct. 
41).  Agreements  were  subsequently  entered  into  with  the 
Indians,  but  before  they  could  become  effective  as  law 
they  were  required  to  be  ratified  by  act  of  congress.  And 
it  was  in  pursuance  of  the  purpose  of  finally  securing  in- 
dividual accountability  that  section  9  of  the  act  of  March 
3,  1871,  was  adopted. 

The  validity  of  this  particular  section  was  challenged 
in  the  case  of  United  States  v.  Kagama,  118  U.  S.  375  (6 
Sup.  Ct.  1109),  upon  constitutional  grounds  ;  and  this  led 
to  a  consideration  also  of  the  relative  jurisdiction  of  the 
state  and  national  courts  touching  crimes  committed  by 
Indians  upon  Indian  reservations.  The  case  arose  upon 
an  accusation  against  two  Indians  charging  them  with 
murder  of  another  upon  the  Hoopa  Indian  Reservation  in 
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the  State  of  California,  and  it  was  held  that,  while  the  con- 
stitutionality of  the  law  could  not  be  maintained  under  the 
power  to  regulate  commerce  with  Indian  tribes,  yet  that 
the  general  government  had  the  right  and  authority  to 
govern  the  Indians  by  act  of  congress,  instead  of  through 
treaty  regulations,  they  being  within  the  geographical 
limits  of  the  United  States,  and  being  necessarily  subject 
to  the  laws  which  congress  might  enact  for  their  protection 
and  the  protection  of  the  people  with  whom  they  may  come 
in  contact.     Mr.  Justice  Miller,  discussing  the  matter, 
asks  the  question  whether  the  fact  that  the  statute  includes 
crimes  committed  on  reservations  lying  within  a  state  is 
a  fatal  objection  to  the  law  ;  then  answers  it  in  this  wise  : 
'  *  The  statute  itself  contains  no  express  limitation  upon 
the  powers  of  a  state  or  the  jurisdiction  of  its  courts.    If 
there  be  any  limitation  in  either  of  these,  it  grows  out  of 
the  implication  arising  from  the  fact  that  congress  has 
defined  a  crime  committed  within  the  state,  and  made  it 
punishable  in  the  courts  of  the  United  States.     But  con- 
gress has  done  this,  and  can  do  it,  with  regard  to  all 
offenses  relating  to  matters  to  which  the  federal  authority 
extends";  and  closes  the  opinion  with  the  following  sig- 
nificant declaration  :  '*  The  power  of  the  general  govern- 
ment over  these  remnants  of  a  race  once  powerful,  now 
weak,  and  diminished  in  numbers,  is  necessary  to  their 
protection,  as  well  as  to  the  safety  of  those  among  whom 
they  dwell.     It  must  exist  in  that  government,  because  it 
never  has  existed  anywhere  else,  because  the  theater  of 
its  exercise  is  within  the  geographical  limits  of  the  United 
States,  because  it  has  never  been  denied,  and  because  it 
alone  can  enforce  its  laws  on  all  the  tribes" — thus  indi- 
cating as  distinctly  as  can  be  that  the  jurisdiction  extended 
to  the  federal  courts  by  congress  over  the  enumerated 
crimes  committed  by  Indians  while  continuing  in  their 
tribal  relations  upon  Indian  reservations  is  exclusive  of 
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thfit  of  the  state  courts.  United  States  v.  Thomas,  151 
U.  S.  577  (14  Sup.  Ct.  426),  involved  an  accusation  in  the 
federal  court  against  an  Indian  of  the  Chippewa  tribe  pf 
the  murder  of  a  half-breed  of  the  same  tribe  within  the 
limits  of  La  Court  Oreilles  Indian  Reservation  in  Wiscon- 
sin .  The  defense  was  that  the  crime  was  committed  upon 
a  school  section  within  the  reservation,  and  therefore  that 
the  state,  and  not  the  national,  court  had  jurisdiction  of 
the  cause  ;  but  it  was  determined  that  the  state  took  its 
title  upon  its  admission  into  the  Union  subject  to  the 
possessory  title  of  the  Indians,  and,  until  that  had  been 
extinguished,  the  federal  court  had  jurisdiction  through- 
out the  confines  of  the  reservation. 

A  like  question  arose  in  the  State  of  Minnesota  {State  v. 
Campbell,  53  Minn.  354,  55  N.  W.  553,  21  L.  R.  A.  169*), 
upon  the  indictment  of  Mary  Campbell  and  John  Belonge 
for  the  crime  of  adultery  committed  therein  upon  the 
White  Earth  Reservation.  Belonge  and  Campbell  were 
both  living  upon  the  reservation  ;  Campbell  being  a  half- 
breed,  but  the  wife  of  a  white  man,  whom  she  deserted. 
The  state  court  considered  that  she  was  not  a  tribal  In- 
dian, while  Belonge  was,  and  retained  jurisdiction  of  the 
offense  as  to  her,  but  not  as  to  Belonge.  The  crime  is 
not  one  of  these  enumerated  in  section  9  of  the  act  of 
1885  (23  Stat.  362,  c.  341),  but  the  court,  commenting 
upon  such  conditions,  observes  that  "presumably,  con- 
gress has  enumerated  all  the  acts  which,  in  their  judg- 
ment, ought  to  be  made  crimes  when  committed  by 
Indians,  in  view  of  their  imperfect  civilization.  For  the 
state  to  be  allowed  to  supplement  this  by  making  every 
act  a  crime  on  their  part  which  would  be  such  if  com- 
mitted by  a  member  of  our  more  highly  civilized  society, 
would  not  only  be  inappropriate,  but  also  practically  to 


*See  note,  Jurisdiction  to  Punish  Crimes  committed  by  or  against  Indians. 
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arrogate  the  guardianship  over  these  Indians,  which  is 
exclusively  vested  in  the  general  government."  Again, 
it  was  held  in  Ex  parte  Cross,  20  Neb.  417  (30  N.  W.  428), 
— a  case  of  * 'horse  stealing"  in  Nebraska, —  that  the 
courts  of  the  state  have  no  authority  to  prosecute  and 
punish  an  Indian  for  a  crime  committed  against  another 
on  the  reservation  to  which  each  belongs,  so  long  as  they 
maintain  their  tribal  relations.  See,  also,  United  Staten 
V.  King  (D.  C),  81  Fed.  625. 

It  is  very  clear,  therefore,  from  the  policy  of  the  general 
government  and  its  acts,  and  the  interpretation  thereof 
by  the  courts,  both  state  and  national,  that  the  federal 
courts  have  jurisdiction  of  the  crime  of  murder  com- 
mitted by  one  Indian  against  another  upon  an  Indian 
reservation,  although  within  state  boundaries,  to  the 
exclusion  of  the  state  courts.  While  this  is  true,  it  is 
also  true,  the  state  having  been  admitted  into  the  Union 
upon  an  equal  footing  with  the  other  states,  without  ex- 
clusion of  jurisdiction  as  to  crimes  committed  on  Indian 
reservations,  other  than  those  by  Indians  against  Indians, 
that  the  courts  are  vested  with  jurisdiction  to  try  and 
punish  such  crimes  to  the  exclusion  of  the  federal  courts  : 
United  States  v.  McBratney,  104  U.  S.  621 ;  Draper  y.  United 
States,  164  U.  S.  240  (17  Sup.  Ct.  107) ;  United  States  v. 
Ward,  1  Woolw.  17  (Fed.  Gas.  No.  16639);  United 
States  V.  Thomas,  151  U.  S.  577  (14  Sup.  Ct.  426).  The 
former  of  these  cases  involves  the  murder  of  and  by  a 
white  man,  and  the  next  of  a  negro  by  a  negro,  upon 
a  reservation  within  state  boundaries,  and  in  each  it  was 
held  that  the  United  States  court  was  without  jurisdic- 
tion of  the  offense.  In  the  latter  the  court  applied  the 
doctrine  of  the  Kagama  Case,  quoting  from  Mr.  Justice 
MiLLBB,  wherein  he  declared  that  the  act  extending  juris- 
diction of  the  United  States  over  Indian  offenses  **does 
not  interfere  with  the  process  of  the  state  courts  within 
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the  reservation,  nor  with  the  operation  of  the  state  laws 
upon  white  people  found  there.  Its  effect  is  confined  to 
the  acts  of  an  Indian  of  some  tribe,  of  a  criminal  char- 
acter, committed  within  the  limits  of  the  reservation." 
Thus  we  have  defined  very  clearly,  by  judicial  interpre- 
tation, the  limits  of  the  correlative  criminal  jurisdiction 
of  the  courts  of  the  United  States  and  of  the  states. 

But  it  is  insisted  that  the  defendant  and  deceased  were 
not  tribal  Indians  at  the  time  of  the  commission  of  the 
crime  charged,  because  they  were  allottees  under  a  special 
act  of  congress,  and  a  subsequent  general  act  extended  to 
them  citizenship  with  all  the  rights,  privileges,  and  im- 
munities of  citizens  of  the  United  States.  We  will  now 
examine  the  effect  of  the  acts  alluded  to  in  so  far  as  they 
seem  to  have  application  here.  By  the  treaty  of  June  9, 
1855,  the  confederated  tribes  of  Walla  Walla,  Cayuse,  and 
Umatilla  Indians  were  settled  upon  the  Umatilla  Reser- 
vation, and  have  since  continued  in  its  entire  occupation, 
except  as  relinquished  by  their  consent.  By  an  act  of 
March  3, 1885  (23  Stat.  340,  c.  319),  the  said  confederated 
tribes  having  expressed  a  willingness  to  settle  upon  lands 
in  severalty,  congress  provided  for  an  allotment,  setting 
forth  in  detail  the  manner  in  which  it  should  be  accom- 
plished. Preliminarily,  a  commission  was  appointed  to 
ascertain  the  number  of  Indians  entitled  to  take  lands  in 
severalty,  and  the  amount  of  land  required  for  the  pur- 
pose, and  thereupon  to  determine  and  set  apart  so  much 
of  the  reservation  as  should  be  necessary  to  supply  agri- 
cultural lands  for  allotments  in  severalty,  together  with 
sufficient  pasture  and  timber  lands  for  their  use,  and  six 
hundred  and  forty  acres  for  an  industrial  farm  and  school, 
not  to  exceed  one  hundred  and  twenty  thousand  acres  in 
the  aggregate  for  all  purposes,  the  same  to  be  in  as  com- 
pact form  as  possible,  and  to  make  report  to  the  secretary 
of  the  interior,  which,  if  confirmed,  the  tract  so  ascer- 
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tained  and  set  apart  should  thereafter  constitute  the  res- 
ervation for  such  Indians,  within  which  allotments  should 
be  made.  It  was  further  provided  that,  when  allotments 
were  made,  patents  should  issue  declaring  the  United 
States  to  hold  the  lands  thus  allotted  for  the  period  of 
twenty-five  years  in  trust  for  the  sole  use  and  benefit  of 
the  Indians,  and  that  at  the  expiration  of  such  period  it 
will  convey  the  same  in  fee  by  patent,  discharged  of  tlie 
trust.  The  surplus  lands  were  required  to  be  appraised, 
classified,  and  sold,  and  by  section  5  it  was  provided  that, 
before  the  act  should  be  executed  in  any  part,  the  consent 
thereto  of  the  Indians  should  be  obtained  in  writing. 
This  was  a  special  act  affecting  only  the  Umatilla  Res- 
ervation and  the  Indians  stationed  thereon. 

On  February  8, 1887,  however,  congress  enacted  a  gen- 
eral allotment  law,  known  as  the  **  Dawes  Act  "  (24  Stat. 
388,  c.  119),  providing  for  allotments  to  be  made,  when 
directed  by  the  president,  under  special  agents  appointed 
for  the  purpose  ;  the  selection  to  be  made  by  the  Indians 
themselves.  Section  4  of  the  act  provides  '*that  where 
any  Indian  not  residing  upon  a  reservation,  or  for  whose 
tribe  no  reservation  has  been  provided  by  treaty,  act  of 
congress,  or  executive  order,  shall  make  settlement  upon 
any  surveyed  or  any  unsurveyed  lands  of  the  United 
States  not  otherwise  appropriated,  he  or  she  shall  be 
entitled,  upon  application  to  the  local  land  ofiice  for  the 
district  in  which  the  lands  are  located,  to  have  the  same 
allotted  to  him  or  her,  and  to  his  or  her  children,  in  quanti- 
ties and  manner  as  provided  in  this  act  for  Indians  residing 
upon  reservations."  Section  5  provides  for  the  issuance 
of  patents  to  the  allottees  by  the  secretary  of  the  interior, 
in  legal  eflPect  the  same  as  required  by  the  special  act,  with 
the  further  provision  that  the  president  may  in  any  case, 
in  his  discretion,  extend  the  period  of  trust  relations,  and 
that  any  conveyance  or  contract  made  of  or  concerning 
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the  allotted  lands  in  the  mean  time  shall  be  absolutely 
void;  and  section  6  provides  '*that  upon  the  comple- 
tion of  said  allotments  and  the  patenting  of  the  lands  to 
said  allottees,  each  and  every  member  of  the  respective 
bands  or  tribes  of  Indians  to  whom  allotments  have  been 
made  shall  have  the  benefit  and  be  subject  to  the  laws, 
both  civil  and  criminal,  of  the  state  or  territory  in  which 
they  may  reside  ;  and  no  territory  shall  pass  or  enforce 
any  law  denying  any  such  Indian  within  its  jurisdiction 
the  equal  protection  of  the  law .  And  every  Indian  born 
within  the  territorial  limits  of  the  United  States  to  whom 
allotments  shall  have  been  made  under  the  provision  of 
this  act,  or  under  any  law  or  treaty,  and  every  Indian  born 
within  the  territorial  limits  of  the  United  States  who  has 
voluntarily  taken  up,  within  said  limits,  his  residence 
separate  and  apart  from  any  tribe  of  Indians  therein,  and 
has  adopted  the  habits  of  civilized  life,  is  hereby  declared 
to  be  a  citizen  of  the  United  States,  and  is  entitled  to  all 
the  rights,  privileges,  and  immunities  of  such  citizens, 
whether  said  Indian  has  been  or  not,  by  birth  or  other- 
wise, a  member  of  any  tribe  of  Indians  within  the  terri- 
torial limits  of  the  United  States,  without  in  anv  manner 
impairing  or  otherwise  affecting  the  right  of  any  such 
Indian  to  tribal  or  other  property.*'  Two  ideas  are  ad- 
vanced touching  these  acts,  in  support  of  the  jurisdiction 
of  the  state  court  to  try  the  offense  charged.  The  first  is 
that,  by  reason  of  the  allotments  under  the  act  of  1885, 
the  Umatilla  Reservation  was  broken  up, — that  is  to  say, 
the  Indians  were  given  their  lands  in  severalty,  which 
they  have  accepted,  thus  depriving  them  of  whatsoever 
community  rights  they  previously  had  in  the  whole,  and 
withdrawing  the  territory  as  a  government  reserve  for 
their  exclusive  use  and  benefit ;  and,  second,  that  the 
act  of  1887,  by  the  first  clause  of  section  6,  subjected 
the  members  of  all  tribes  to  whom  allotments  had  been 
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made  to  the  laws  of  the  state  or  territory  in  which  they 
reside,  or,  if  this  is  not  adequate  to  the  purpose,  then, 
the  latter  clause  of  said  section  having  extended  citizen- 
ship to  every  Indian  to  whom  allotments  have  been  made, 
whether  under  the  act  or  under  any  other  act  or  treaty, 
he  is  thereby  as  completely  subjected  to  the  laws  of  the 
state,  both  civil  and  criminal,  as  any  other  citizen  of  the 
United  States,  whether  white  or  black.  We  will  discuss 
these  in  their  order. 

These  two  acts  are  in  further  development  of  the  policy 
of  the  general  government  as  heretofore  noted,  and  con- 
template as  well  the  gradual  extinction  of  the  Indian 
reservations  and  Indian  titles.  It  does  not  appear,  how- 
ever, from  the  provisions  of  the  act  for  the  allotment 
of  the  Umatilla  Reservation,  that  it  was  the  intention 
of  congress  to  abandon  it,  or  to  relinquish  its  authority 
over  the  territory  comprised  within  its  boundaries,  or  the 
Indians  stationed  thereon,  while  maintaining  their  tribal 
relations,  when  certain  of  the  lands  of  the  reservation 
should  be  set  apart  in  severalty.  By  the  terms  of  the  act 
not  all  of  the  lands  of  the  reservation  were  to  be  allotted, 
but  only  so  much  as  was  necessary  for  agricultural  pur- 
poses, parceling  the  same  out  in  quantities  as  directed  by 
the  act.  There  was  to  be  reserved  a  reasonable  amount 
of  pasture  and  timber  lands,  to  be  used  and  occupied  by 
them  in  common.  The  agricultural  lands  thus  required 
for  the  allotments,  and  the  pasture  and  timber  lands  and 
a  section  for  industrial  and  school  purposes,  were  to  be 
located  in  one  tract  in  as  compact  form  as  possible,  which, 
by  special  provision,  was  to  constitute  thereafter  the  di- 
minished reservation  for  said  Indians.  The  allotments 
were  to  be  made  within  this  new  reserve,  but  there  is  no 
purpose  discoverable  of  breaking  up  the  reserve  and  with- 
drawing supervision  over  the  Indians  as  soon  as  they  were 
made.     There  is  a  provision  in  the  act  whereby  Indians 
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residing  upon  the  diminished  reserve,  and  desiring  to  re- 
move therefrom,  and  take  up  their  home  elsewhere,  may 
be  permitted  to  do  so  under  certain  conditions  ;  thus  im- 
pliedly reserving  control  over  the  Indians.  This  much 
further  may  be  said,  the  patents  authorized  to  be  issued 
were  required  to  be  of  such  a  character  as  that  the  govern- 
ment shall  retain  the  fee,  and  hold  the  same  in  trust  for  the 
Indians  for  the  term  of  twenty-five  years  ;  and  the  allottee 
has,  by  the  regulations  of  the  interior  department,  been 
prohibited  from  leasing  or  otherwise  incumbering  his 
lands  without  the  assent  of  the  government ;  so  that  we 
conclude  that  the  allotments,  under  the  act,  have  not 
worked  an  abandonment  or  extinguishment  of  the  reserva- 
tion. Nor  do  we  think  that  the  first  clause  of  section  6 
of  the  Dawes  Act  operated  to  extend  the  laws  of  the  state 
over  this  reservation  to  the  exclusion  of  the  United  States. 
This  is  a  general  act,  and  is  not  effective  to  modify  or 
repeal  any  special  act,  unless  it  purports  by  direct  pro- 
vision so  to  do,  or  was  intended  to  cover  the  whole  sub- 
ject-matter, or  is  so  repugnant  to  the  special  act  that  both 
can  not  stand.  In  either  of  the  latter  conditions,  the  re- 
sult would  be  a  repeal  by  implication.  Almost  the  iden- 
tical question  was  passed  upon  in  McBean  v.  McBean,  37 
Or.  195  (61  Pac.  418),  and  the  doctrine  finds  ample  sup- 
port in  Ex  parte  Crow  Dog,  109  U.  S.  556  (3  Sup.  Ct.  396) , 
and  cases  there  cited.  The  language  of  said  first  clause 
of  section  6,  ** that  upon  the  completion  of  said  allotments 
and  the  patenting  of  the  lands  to  the  said  allottees,"  has 
reference  to  the  allotments  and  allottees  under  the  act, 
and  none  other,  and  hence  does  not  comprehend  Indian 
allottees  under  other  special  acts,  and  therefore  can  not 
affect  the  Umatilla  Indians. 

The  intendment  of  the  latter  clause  is  not  so  clear,  but 
if  it  be  conceded  that  the  purpose  thereof  is  to  extend 
citizenship  by  the  mere  act  of  allotment,  without  requir- 
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iag  of  the  allottees  the  adoption  of  the  habits  of  civilized 
life, — but  about  which  there  is  some  doubt, — the  federal 
courts  seem  to  have  considered  that  such  citizenship  is 
not  inconsistent  with  the  continuation  of  tribal  existence, 
relations,  and  affiliations.  In  Beck  v.  Real  Estate  Co,  65 
Fed.  30  (12  C.  C.  A.  497),  which  was  a  case  involving 
the  validity  of  certain  leases  executed  by  Indian  allottees 
of  lands  upon  the  Omaha  and  Winnebago  reservations  in 
the  State  of  Nebraska  under  the  Dawes  Act,  Thayer,  cir- 
cuit judge,  says  :  *'It  is  suggested,  as  we  understand,  that 
because  congress  conferred  the  right  of  citizenship  upon 
all  Indians  to  whom  allotments  of  land  might  be  made, 
and  upon  every  Indian  who  should  take  up  a  residence 
separate  and  apart  from  his  tribe,  and  adopt  the  habits 
of  civilized  life,  the  power  to  sell,  lease,  and  otherwise 
dispose  of  allotted  lands  was  also  conferred  as  a  necessary 
incident  of  citizenship.  It  is  urged,  as  we  understand, 
that  congress  could  not  make  these  Indians  citizens  of 
the  United  States  without  at  the  same  time  giving  to 
them  the  unrestricted  power  to  sell,  use,  and  control  all 
property  whatsoever  in  which  they  chanced  to  have  an 
interest.  This  argument  appears  to  us  to  be  untenable. 
We  know  of  no  reason,  nor  has  any  been  suggested, 
why  it  was  not  competent  for  congress  to  declare  that 
these  Indians  should  be  deemed  citizens  of  the  United 
States,  and  entitled  to  the  rights,  privileges,  and  immu- 
nities of  citizens,  while  it  retained,  for  the  time  being, 
the  title  to  certain  lands,  in  trust  for  their  benefit,  and 
withheld  from  them  for  a  certain  period  the  power  to 
sell,  lease,  or  otherwise  dispose  of  their  interest  in  such 
lands."  So,  in  the  case  of  United  States  v.  Flournoy  Live 
Stock  &  Real  Estate  Co.  (C.  C.)  79  Fed.  886,  involving  the 
validity  of  the  same  leases,  Shiras,  district  judge,  says  : 
**The  fact,  urged  in  argument,  that  under  the  laws  of  the 
State  of  Nebraska  the  Indians  in  question,  to  whom  lands 


144  Statk  V,  Columbia  George.  [39  Or. 

liave  been  assigned  in  severalty,  have  the  right  to  vote, 
and  to  hold  office,  does  not  necessarily  show  that  the  gov- 
ernment of  the  United  States  no  longer  owes  them  any 
duty  of  protection  in  regard  to  the  reservation  lands,  and 
no  longer  possesses  any  power  of  control  over  them  as  a 
tribe.  In  the  act  of  congress  of  February  8,  1887,  which 
declares  that  Indians  holding  lands  allotted  in  severalty 
are  to  be  citizens  of  the  United  States,  we  find  the  ex- 
press exception  that  such  citizenship  shall  'exist  without 
in  any  manner  impairing  or  otherwise  aflFecting  the  right 
of  any  such  Indians  to  tribal  or  other  property.'  It  will 
also  be  borne  in  mind  that  not  all  of  the  Omaha  and  Win- 
nebago Indians  are  living  upon  lands  allotted  in  severalty, 
nor  have  all  the  lands  embraced  within  the  boundaries  of 
the  reservation  been  thus  allotted.  By  the  express  terms 
of  the  treaties  made  with  these  Indians,  the  United  States 
assumed  the  duty  of  preserving  the  reservation  for  use, 
occupancy,  and  benefit  of  the  Indians,  and  this  duty  is 
still  incumbent  upon  it ;  and  it  is  also  the  fact  that  the 
United  States  still  recognizes  the  continued  existence  of 
the  Omaha  and  Winnebago  tribes." 

This  was  upon  demurrer.  Later  the  case  came  up  on 
bill  and  answer  {United  States  v.  Flournoy  Live  Stock  & 
Real  Estate  Co.  [C.C]  71  Fed.  576),  and  the  same  judge 
says :  "  Thus  it  appears  that  the  questions  which  are 
decisive  of  the  case  now  before  the  court  are  questions  of 
law,  the  pivotal  point  being  whether  conferring  citizenship 
upon  the  Indian  allottees  freed  the  lands  allotted  to  them 
from  the  restrictions  contained  in  the  acts  of  congress  upon 
the  right  of  alienation,  and  terminated  all  right  of  control 
on  the  part  of  the  United  States  over  the  reservations,  the 
lands  therein,  and  the  Indians  occupying  the  same." 
After  stating  that  he  had  no  reason  to  recede  from  the 
views  entertained  when  the  demurrer  was  under  consid- 
eration, he  continues,  stating  his  conclusions  in  theprem- 
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ises  :  *^  I  hold  that  the  fact  that  the  ladian  allottees  are 
declared  to  be  citizens  of  the  United  States  does  not  ren- 
der null  and  void  as  to  them,  or  as  to  the  remaining  por- 
tion of  the  Omaha  and  Winnebago  tribes,  the  restrictions 
upon  the  right  of  alienation  contained  in  the  several  acts 
of  congress  under  which  allotments  in  severalty  have  been 
made  of  portions  of  these  reservations.  *  *  *  i  fu^. 
ther  hold  that  these  reservations  continue  to  be  Indian 
reservations ;  that  the  United  States  has  never  yet  been 
released  from  the  treaty  stipulations  and  obligations  by 
which  it  assumed  to  preserve  these  lands  for  the  use 
and  benefit  of  the  Indians  ;  that  the  United  States  holds 
the  title  to  these  lands  charged  with  the  trust  created  by 
the  treaties  in  question,  and  it  is  its  duty  to  do  whatever 
is  necessary  to  protect  the  Indians  in  the  proper  use  and 
occupancy  thereof ;  that  the  power  and  right  in  the  United 
States  to  do  whatever  is  necessary  for  the  fulfillment  of 
its  treaty  duties,  trusts,  and  obligations  towards  the  In- 
dians rests  upon  every  foot  of  soil  and  upon  every  indi- 
vidual within  the  boundaries  of  the  reservation,  and  this 
power  and  right  is  paramount  and  supreme.  I  further 
hold  that  the  lapse  of  time  and  the  allotment  of  portions 
of  these  reservations  have  not,  as  claimed  by  defendants, 
terminated  the  tribal  relation  of  the  Indians,  nor  have  the 
Omahas  and  Winnebagos  been  taken  from  under  the  su- 
pervision and  control  of  the  interior  department  of  the 
government." 

And  in  a  later  case  (United  States  v.  Mullin  [D.  C] ,  71 
Fed.  682),  which  involved  the  offense  of  resisting  an 
officer  of  the  United  States,  namely,  certain  Indian  police 
officers  upon  an  Indian  reservation,  it  was  held  that  the 
government  is  not  relieved  from  its  duties  of  guardian- 
ship and  protection  of  the  members  of  an  Indian  tribe, 

assumed  by  treaty  with  such  tribe,  in  consequence  of  the 
39  Or— 10. 
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Indian  becoming  a  citizen  of  the  United  States.  In  per- 
fect accord  with  these  views  is  the  opinion  of  Bellinger, 
district  judge,  in  United  States  v.  Logan  (C.  C.) ,  105  Fed. 
240,  241,  which  was  a  case  of  an  assault  by  one  Indian 
against  another  within  the  Siletz  Reservation,  in  this 
state,  where  allotments  had  been  made,  as  we  under- 
stand, under  the  Dawes  Act.  He  says:  ''I  am  of  the 
opinion,  further,  that  the  allotment  of  lands  to  the  de- 
fendant does  not  take  the  case  out  of  the  jurisdiction  of 
this  court.  The  Indians  affected  by  these  allotments  are 
stiil  dependent  communities.  The  lands  allotted  to  them 
continued  to  be  held  by  the  United  States,  in  trust  for 
their  benefit.  The  allottees  are  still  subject  to  the  regula- 
tions provided  for  the  government  of  Indian  reservations. 
Notwithstanding  the  mandate  of  the  act  of  congress  de- 
claring them  citizens,  they  are  still  minors  in  the  eyes 
of  the  law,  incapable  of  disposing  of  the  lands  held  by 
them,  or  even  of  leasing  them  without  the  consent  of  the 
reservation  agent ;  and  their  dependence  is  still  so  com- 
plete that  it  is  a  crime  to  sell  them  whisky  or  other  in- 
toxicants. The  rights  of  the  defendant  as  an  allottee  of 
the  land  are  not  material.  The  question  of  jurisdiction 
is  with  reference  to  the  place  where  the  crime  was  com- 
mitted, which  must  be  'within  the  limits'  of  a  reservation. 
Unless  the  allotment  took  this  land  out  of  the  reserva- 
tion limits, — a  thing  beyond  question,  and  not  contended 
for, — the  jurisdiction  of  the  court  is  not  affected  by  it." 
Other  authorities  are  to  the  same  purpose :  Pilgrim  v. 
Beck  (C.  C.) ,  69  Fed.  895  ;  Smythe  v.  Henry  (C.  C),  41 
Fed.  705 ;  Eells  v.  Ross  (C.  C),  64  Fed.  417 ;  State  v. 
Denoyer,  6  N.  D.  586  (72  N.  W.  1014) . 

It  would  seem,  therefore,  that  citizenship,  such  as  ex- 
tends within  the  purview  of  the  Dawes  Act  to  Indian  allot- 
tees, is  neither  inconsistent  nor  incompatible  with  the 
status  of  a  tribal  Indian  ;   that  the  government,  while  it 
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has  bestowed  citizenship,  has  not  thereby  relinquished 
the  guardianship  of  the  tribes,  indulging  them  yet  a  little 
while,  but  with  greatly  restricted  authority,  in  their  prim- 
itive government ;  and  until  the  general  government  has 
taken  its  hands  oflF,  and  relinquished  supervision  over  its 
Indians,  the  state  court  can  not  assume  jurisdiction  touch- 
ing the  criminal  acts  of  one  against  another.  The  condi- 
tion may  appear  to  be  an  anomalous  one  that  a  person 
may  be  admitted  to  citizenship  under  one  government  and 
yet  be  permitted  to  maintain  allegiance  to  another,  how- 
ever primitive  that  other  may  be  ;  but  such  seems  to  be 
the  natural  outgrowth  of  the  anomalous  attitude  that  the 
general  government  has  maintained  towards  the  Indian 
from  the  beginning.  As  was  said  by  Shiras,  J.,  in  one 
of  the  cases  above  cited  :  '*  It  is  to  be  expected  that  in  the 
effort  to  advance  the  Indian  from  his  semi-savage  cqndi- 
tion,  and  to  change  his  tribal  character  into  individual 
citizenship,  many  anomalous  situations  will  arise,  which 
must  be  viewed  in  the  light  of  all  the  legislation  upon  the 
same  subject,  including  the  treaties  made  with  the  several 
tribes."  The  state  courts  have  never  had  jurisdiction 
over  the  Indians  within  the  Indian  country  or  upon  In- 
dian reservations,  except  as  and  in  so  far  as  the  general 
government  has  relinquished  the  supervisory  control  and 
authority  over  them.  The  acts  under  consideration  are 
not  indicative  of  such  a  purpose  ;  hence  it  follows  that  the 
state  court  is  without  jurisdiction  of  the  offense  charged. 
The  judgment  of  the  court  below  will,  therefore,  be  re- 
versed, and  the  cause  remanded,  with  directions  to  dis- 
charge the  defendant.  Reversed, 
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Decided  5  August,  1901. 
Lg     IS  BR0SNA:N   i\  HABBI8. 

[66  Pac.  897.] 

RiQHT  TO  Appropriate  Waters  of  Springs.* 

There  is  no  difference  In  the  right  of  appropriation  between  springs  and  run- 
ning streams,  and  the  prior  approprlator  of  the  waters  of  a  spring  will  be  as  much 
protected  as  the  approprlator  of  the  waters  of  a  stream. 

From  Malheur:   Morton  D.  Clifford,  Judge. 

Suit  by  Thomas  J.  Brosnan  to  restrain  W.  P.  Harris 
from  interfering  with  a  spring,  the  waters  of  which 
plaintiff  had  conveyed  to  his  ranch  before  defendant 
took  up  the  land  on  which  it  is  situated.  Decree  for 
defendant.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Will 
R.  King  and  F.  3/.  Saxton,  with  an  oral  argument  by  Mr. 
King. 

For  respondent  there  was  an  oral  argument  by  Mr. 
William  Smithy  with  a  brief  over  the  name  of  Smith  & 
Heilner,  to  this  effect : 

*REPORTER'ti  NoTKON  RiGUTs  IN  Watkhm  OK  HvuiiiGH.—Lord  V,  MtctdviUe 
Water  Cb.  8  L.  R.  A.  202,  20  Am.  St.  Rep.  864,  806,  and  Bruening  v.  Dorr,  35  L.  R.  A. 
640,  are  cases  deciding  the  right  of  the  owner  of  land  whereon  there  is  a  spring  to 
control  the  water,  both  when  the  water  flows  away  In  a  channel,  or  percolates 
Into  a  channel,  and  when  It  doen  not. 

On  the  question  of  the  liability  of  a  person  who,  for  a  uselUl  purpose  and  with- 
out malice,  so  excavates  on  his  own  land  an  to  affect  springs  or  wells  on  the  land 
of  others,  see  the  following  cases :  Oollitu  v.  Cfiartier*  Valley  Ocu  Co,  17  Am.  St. 
Rep.  7§1,  6  L.  R.  A.  280 ;  Peoples  Oa*  Oo.  v.  7^/ner,  81  Am.  St.  Rep.  488  (with  note, 
Jjandowner's  Right  to  Subterranean  Waters),  16  L.  R.  A.  443;  Southern  Pae.  R. 
R,  Cb.  V.  Dufour,  19  L.  R.  A.  92  (with  note.  Rights  In  Subterranean  Waters);  WiUU 
V.  Perry,  26  L.  R.  A.  IM  (with  briefs);  Willianu  v.  Ijad€u\  41  Am.  St.  Rep.  801; 
Gfould  V.  Baton,  52  Am.  St.  Rep.  201 ;  Tampa  Watertvorks  Cb.  v.  CUne,  58  Am.  St, 
Rep.  262,  33  L.  R.  A.  876  (with  briefs);  Wheelock  v.  Jacob*,  67  Am.  St.  Rep.  660,  663 
(with  ten-page  note.  What  are  Percolating  Waters),  43  L.  R.  A.  106  (with  briefs); 
Smith  V.  CfUy  of  Brooklyn^  45  I^,  R.  A.  604 ;  Vineland  Trr,  Cb.  v.  Azusa  Irr.  Cb.  46 
L.  R.  A.  820  (with  briefb). 
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The  waters  of  springs  which  are  the  source  of  supply 
to  running  streams  form  a  part  of  any  appropriation  of 
the  waters  of  such  stream,  and  the  prior  appropriator 
will  be  protected  in  its  use  :  Low  v,  Schaffer^  24  Or.  239, 
244  (33  Pac.  678) ;  Strait  v.  Brown,  16  Nev.  317  (40  Am. 
Rep.  497) .  In  such  case  the  waters  of  such  springs  must 
flow  in  well  defined,  natural  channels  to  such  stream  : 
Low  V.  Schaffer,  24  Or.  239,  244  (33  Pac.  678);  Simmons 
V.  Winters,  21  Or.  35  (28  Am.  St.  Rep.  727,  note,  27  Pac. 
7) ;  Black,  Pom.  Rip.  Rights  (1  ed.),  §  62  ;  Laws,  1893, 
p.  150,  §  1. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  to  restrain  the  diversion  of  and  inter- 
ference with  the  water  of  a  certain  spring  in  Malheur 
County,  known  as  "Fox  Spring."  Prior  to  August  4, 
1899,  the  land  upon  which  it  is  situated  was  unoccupied 
public  land  of  the  United  States.  In  November,  1898, 
the  plaintiff  cut  a  ditch  or  trench  some  thirty  feet  long 
through  the  rim  or  embankment  inclosing  the  spring, 
through  which,  in  April,  1899,  he  conducted  its  waters 
into  a  *'kind  of  a  trail  or  swale  that  the  snow  water  had 
made  through  there,  and  run  it  through  this  channel  to" 
his  premises,  a  quarter  to  half  a  mile  distant,  to  be  used, 
and  which  was  used,  for  watering  stock  and  other  pur- 
poses, the  surplus  evaporating  or  disappearing  in  the 
ground  without  reaching  any  natural  watercourse.  In 
May,'  1899,  he  filed  what  he  intended  to  be  a  notice  of 
location  of  all  the  waters  of  the  spring,  but  which  proved 
insufficient  for  want  of  a  definite  description,  and  soon 
thereafter  contracted  with  some  workmen  to  enlarge  and 
develop  the  spring,  and  lay  pipe  therefrom  to  his  prem- 
ises, so  as  to  preserve  all  the  water  for  use  during  the 
summer  months,  when  it  was  his  only  natural  supply. 
Before,  however,  any  of  this  work  was  done,  with  the 


150  Brosnan  v.  Harris.  [39  Or. 

exception  of  opening  out  and  enlarging  the  trench  previ- 
ously dug,  the  defendant  took  up  the  land  on  which  the 
spring  is  situated  as  a  homestead,  and  forbade  plaintiff 
from  taking  or  using  the  water  therefrom.  The  defend- 
ant, in  his  answer  and  testimony,  admits  the  existence  of 
the  spring,  and  says  that  at  the  time  he  entered  upon  the 
premises  there  was  about  an  inch  and  a  half  of  water 
flowing  from  it  through  an  opening  in  the  rim  or  em- 
bankment down  to  the  plaintiff's  premises.  The  court 
below  decided  in  favor  of  the  defendant,  holding  that  the 
waters  of  the  spring  were  not  subject  to  appropriation, 
for  the  reason  that  there  is  no  natural  stream  flowing 
therefrom,  and  it  is  not  tributary  to,  nor  does  it  form  a 
part  of,  any  natural  watercourse.  The  argument  is,  in 
effect,  that  the  waters  of  a  perennial  spring  are  not  sub- 
ject to  appropriation  unless  they  flow  in  a  natural  channel 
or  form  part  of  a  watercourse. 

There  seem  to  be  but  few  cases  in  which  the  rights  of 
the  appropriator  of  the  waters  of  such  a  spring,  as  against 
a  subsequent  grantee  of  the  government,  have  been  con- 
sidered. If  the  waters  rise  to  the  surface,  so  as  to  form 
a  stream,  it  may,  of  course,  be  appropriated  (i)«  iViecoc/i^a 
V.  Curtis,  80  Cal.  397,  20  Pac.  563,  22  Pac.  198),  even  by 
the  construction  of  ditches  up  to  the  spring  (Ely  v.  Fer- 
guson, 91  Cal.  187,  27  Pac.  587).  And  in  Cross  v.  Kitts, 
69  Cal.  217  (10  Pac.  409,  58  Am.  Rep.  558),  the  right  to 
acquire  title  to  percolating  waters  by  appropriation  is  rec- 
ognized, so  far,  at  least,  as  to  entitle  the  grantee  of  the 
water  right  to  hold  the  same  against  a  subsequent  grantee 
of  the  mining  claim  on  which  the  water  was  brought  to 
the  surface.  But  it  was  subsequently  held  that  no  right 
can  be  acquired  by  appropriation  to  the  waters  of  a  spring 
formed  by  percolation  :  Southern  Pac,  R,  R,  Co,  v.  Dufour, 
95  Cal.  615,(30  Pac.  783,  19  L.  R.  A.  92).  In  the  latter 
case,  however,  the  question  was  as  to  the  suflBciency  of  an 
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alleged  appropriation  of  water  on  state  land  under  the 
statute  of  California,  and  may,  perhaps,  on  that  ground, 
be  distinguished  from  the  case  in  hand.  A  decision 
directly  in  point  is  that  of  Sullivan  v.  Northern  Spy  Min. 
Co.  11  Utah  438(40  Pac.  709,  30  L.  R.  A.  186),  in  which  it 
is  held  that  the  discoverer  of  a  flow  of  percolating  water  on 
public  lands  may,  by  digging  wells  and  improving  them, 
and  constantly  using  the  water  for  beneficial  purposes, 
acquire  a  right  to  take  it  from  such  wells  as  against  one 
who,  by  subsequent  location,  acquires  title  to  the  land. 
The  principle  upon  which  this  decision  is  grounded  is 
that,  where  one  goes  upon  public,  unoccupied  land  of  the 
United  States,  and  diverts  the  waters  thereon  from  its  nat- 
ural source,  and  puts  it  to  some  beneficial  use,  he  thereby 
acquires  a  right  (which  has  been  recognized  by  the  leg- 
islation of  congress,— Rev.  Stat.  U.  S.  §§  2339,  2340)  to 
continue  such  diversion  and  use  as  against  a  subsequent 
settler  upon  the  land  ;  and  it  is  unimportant  whether  the 
diversion  is  from  a  natural  watercourse,  or  a  spring,  or  a 
well  formed  by  percolation.  Whatever  doubt  may  exist 
elsewhere  upon  the  question,  it  would  seem  that  the  right 
to  make  such  an  appropriation  of  waste,  spring,  or  seepage 
water  finds  recognition  in  the  legislation  of  this  state. 
The  act  of  1893  (Laws,  1893,  p.  150),  governing  the  right 
of  priority  to  waste,  spring,  and  seepage  waters,  provides 
that  all  ditches  now  constructed,  or  hereafter  to  be  con- 
structed, for  the  purpose  of  utilizing  the  waste,  spring,  or 
seepage  waters  of  the  state,  shall  be  governed  by  the  same 
laws  relating  to  priority  of  right  as  ditches  constructed  for 
the  purpose  of  utilizing  the  waters  of  running  streams. 
Under  this  provision  there  would  seem  to  be  no  distinction 
between  the  right  to  appropriate  the  waters  of  running 
streams  and  those  of  springs.  The  decree  of  the  court 
below  is  therefore  reversed,  and  one  will  be  entered  here 
in  plaintifiF's  favor.  Revkrskd. 
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STATE  %\  HORN. 

[65  Pac.  1066.] 

Affibming  fob  Failure  to  File  Brief. 

Where  appellant  has  failed  to  comply  with  the  rules  of  court  r^ulatlng  the 
serving  and  filing  of  briefs,  and  no  excuse  Is  offered  for  the  omission,  the  Judg- 
ment appealed  from  will  be  affirmed  on  motion. 

Appeal  from  Malheur  Circuit  Court. 

Action  by  the  state  against  Riley  M.  Horn  and  others. 
Judgment  for  the  state,  and  defendants  appeal.  Motion 
to  aflBrm  the  judgment  for  appellants'  failure  to  serve  and 
file  a  brief.  Affirmed. 

Mr,  D,  R.  N,  Blackburn,  Attorney-General,  for  the  state. 

Per  Curiam.  This  is  a  motion  to  aflBrm  a  judgment. 
The  transcript  was  filed  at  Pendleton  on  April  11,  1901, 
and  on  the  tenth  of  May,  in  pursuance  of  the  stipulation 
of  the  parties,  the  cause  was  transferred  to  Salem  for  argu- 
ment. No  brief  has  been  filed  by  the  appellants,  how- 
ever, and  for  this  reason  the  attorney-general  moves  to 
aflSrm  the  judgment.  No  excuse  is  ofl^ered  for  the  failure 
to  file  the  brief,  except  that  the  rules  of  the  court  on  that 
subject  do  not  apply  to  cases  for  hearing  at  Pendleton. 
But  Rule  32,  which  was  framed  by  and  adopted  at  the 
suggestion  of  a  committee  of  the  Eastern  Oregon  bar, 
provides  that  in  such  cases  the  appellant  must  serve  a 
brief  within  thirty  days  after  his  appeal  is  perfected,  and 
file  the  same  in  the  appellate  court  at  least  ten  days  before 
the  first  of  the  term  :  35  Or.  608.  And  as  this  rule  has  not 
been  complied  with,  and  no  excuse  presented  for  the  delay, 
the  judgment  will  be  aflBrmed,  on  the  authority  of  Blank 
V.  Walker,  33  Or.  372  (53  Pac,  1133);  Reynolds  v.  Jackson 
County,  33  Or.  422  (53  Pac.  1072);  State  v.  Rowe,  36  Or. 
79  (60  Pac.  203).  Affirmed. 
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Decided  16  April,  1901. 
CRAWFORD  i\  O'CONNEIili. 

[64  Pac.«66.1 

Tender— Deposit  in  Court. 

1.  Where  a  party  desires  to  escape  a  liability  that  can  be  avoided  by  maklni? 
a  tender  and  keeping  It  good,  the  tender  should  be  deposited  In  court  for  the  per- 
son entitled  thereto. 

Tenancy  in  Common— Contribution— Purchase  by  Cotenant.* 

2.  One  of  several  cotenants  whose  land  Is  subject  to  a  Joint  Hen  can  not,  with- 
out paying  the  entire  debt,  purchase  the  whole  estate  at  a  foreclosure  sale  under 
the  lien,  and  thereby  acquire  a  title  enforceable  against  his  cotenants;  and,  not 
only  so,  but  he  must  contribute  his  shareof  the  common  burden  which  the  others 
may  have  discharged. 

From  Coos  :   Henry  L.  Benson,  Judge. 

This  is  a  suit  by  A.  M,  Crawford  against  Eugene  O'Con- 
nell and  others  for  an  accounting  and  contribution,  to 
establish  an  interest  in  real  property,  and  to  compel  the 
execution  of  a  conveyance  thereof.  The  transcript  shows 
that  on  June  18, 1889,  the  plaintiff,  A.  M.  Crawford,  and 
the  defendants  Eugene  O'Connell,  C.  W.  Tower,  George 
W.  Loggie,  and  C.  H.  Merchant  purchased  from  Martha 
A.  Tupper  certain  real  property  in  Coos  County  for  $8,000, 
taking  the  deed  thereto  in  the  name  of  plaintiff,  who,  by 


*  Note. —The  following  cases  bear  on  the  relation  between  cotenants,  and  sup- 
port the  principle  underlying  this  decision :  Robinson  v.  Lewis,  10  L.  K.  A.  101,  wl  th 
note,  Person  in  Trust  Relation  Can  Not  Obtain  Adverse  Title  to  Trust  Property, 
and  24  Am.  St.  Uep.  254,  with  note,  Right  of  One  Cotenant  to  Purchase  the  Interest 
of  Another  at  a  Tax  Bale ;  McPheeters  v.  Wright,  9  L.  R.  A.  177,  with  note,  Tenant  in 
Common  Can  Not  Purchase  for  His  Own  Benefit  an  Adversary  Claim  ;  Barnes  v. 
Boardman,  9  L.  R.  A. 571,  with  note,  Cotenant  Can  Not  Purchase  Outstanding  Title 
or  Incumbrance  for  His  Own  Benefit;  Clark  v.  Lindsey,  9  L.  R.  A.  740,  with  note, 
Tenant  In  Common  Can  Not  Assert  Adverse  Claim  by  Payment  of  Taxes. 

As  to  right  of  a  cotenant  to  contribution  from  his  cotenantJS  where  he  has 
paid  the  taxes  assessed  against  the  whole  common  estate,  see  Eads  v.  RetherforO, 
5  Am.  St.  Rep.  fill ;  PresUm  v.  WriffM,  10  Am.  St.  Rep.  857 ;  Barker  v.  Jones,  13  Am. 
St.  Rep.  586. 

The  case  of  Ward  v.  Ward,  is  published  in  62  Am.  St.  Rep.  911, 024,  with  mono- 
graph, Liability  of  One  Cotenant  to  Another  for  Rents  and  Profits  Received  From 
and  for  Expenditures  Made  Upon  Their  Common  Property,  and  in  29  L.  R.  A.  449, 
with  monograph.  Liability  of  Cotenants  for  Improvements  and  Repairs. 

—Reporter. 
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agreement  with  said  defendants,  was  to  hold  the  legal 
title  for  himself  and  in  trust  for  them.  They  paid  $2,000 
down,  of  which  each  contributed  an  equal  part,  and  plain- 
tiff gave  his  note  for  the  balance,  payable  on  or  before 
two  years  after  date,  and  a  mortgage  on  the  property  to 
secure  the  same.  The  land  so  conveyed  was,  by  agree- 
ment of  the  parties,  surveyed  as  the  town  site  of  West 
Bandon,  and  a  plat  thereof  duly  filed  and  recorded,  and 
the  streets  indicated  thereon  were  dedicated  by  a  convey- 
ance thereof  to  the  public,  executed  by  plaintiff  and  his 
wife  ;  the  parties  incurring  as  expenses  incident  thereto 
the  sum  of  $223.25,  of  which  each  paid  an  equal  share. 
The  plaintiff,  as  trustee,  by  the  advice  and  with  the  con- 
sent of  the  defendants,  sold  and  conveyed  to  various  per- 
sons several  of  the  lots  and  blocks  so  platted,  and,  after 
paying  the  expenses,  realized  the  sum  of  $3,300,  which, 
on  November  2,  1889,  he  paid  to  Mrs.  Tupper,  who  in- 
dorsed the  same  on  the  note.  The  plaintiff  and  wife, 
O'Connell  and  wife.  Tower,  and  Loggie,  on  January  23, 
1890,  executed  a  deed  of  the  lots  and  blocks  in  West 
Bandon  remaining  unsold  to  Merchant,  who  took  the 
title  thereto  for  himself  and  in  trust  for  his  cotenants. 
The  plaintiff,  on  January  5,  1893,  paid  to  Mrs.  Tupper, 
from  his  own  funds,  the  sum  of  $460,  which  she  indorsed 
on  his  note.  Merchant,  with  the  consent  of  the  parties, 
made  further  sales  of  said  lots  and  blocks,  receiving  there- 
for the  sum  of  $285,  which,  on  October  11,  1893,  he  paid 
to  the  mortgagee,  who  indorsed  the  sanie  on  plaintiff's 
note  ;  and  he  incurred  expenses  and  paid  taxes  on  the 
property  in  the  sum  of  $232.35,  on  account  of  which  he 
collected  only  the  sum  of  $46.47,  which  was  paid  by 
O'Connell.  Mrs.  Tupper,  having  commenced  a  suit  to 
foreclose  her  mortgage,  secured  a  decree  October  12, 1895, 
against  the  plaintiff  for  the  sum  of  $3,509.10,  the  re- 
mainder due  on  the  note,  $150  attorney  fees,  and  $12  costs. 
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and  for  the  other  relief  demanded  against  the  plaintiff  and 
his  associates  ;  and  the  premises  were  sold  in  pursuance 
thereof  April  15,  1896,  to  the  defendant  J.  W.  Bennett, 
as  agent  of  and  in  trust  for  O'Connell  and  Merchant,  to 
whom  he  assigned  the  certificate  of  sale ;  and  the  sum 
so  realized,  less  the  expenses,  was  credited  upon  the  de- 
cree, leaving  due  thereon  $2,376.40,  which  plaintiff,  on 
February  22,  1898,  discharged  by  paying  the  sum  of 
$2,100, — thereby  paying  in  all  the  sum  of  $3,004.65. 

The  defendants  Loggie  and  Tower  paid  on  account  of 
the  purchase  of  the  land  and  for  the  survey  thereof  the 
sum  of  $444.65  each,  but,  having  become  insolvent,  are 
unable  to  make  any  further  contribution.  O'Connell 
has  paid  the  sum  of  $1,241.12,  as  follows:  one  fifth  of 
the  first  installment,  $400 ;  his  share  of  the  expense  of 
the  survey,  $44.65  ;  one  half  of  the  purchase  price  of  the 
land  upon  its  sale  under  the  decree,  $750 ;  and  one  fifth 
of  the  taxes  paid  and  expense  incurred  by  Merchant, 
$46.47.  Merchant  has  paid  the  sum  of  $1,380.53,  as 
follows  :  his  share  of  the  first  installment,  $400 ;  for 
the  survey,  $44.65 ;  one  half  of  the  purchase  price  on 
the  sale  under  the  decree,  $750 ;  and  four  fifths  of  the 
taxes  and  expenses  incurred  by  him,  $185.88.  The  plain- 
tiff, in  his  complaint,  alleges  the  facts  to  be  in  substance 
as  hereinbefore  stated,  and  further  avers  that  he  is  enti- 
tled to  a  conveyance  of  an  undivided  one  third  interest 
in  the  lots  and  blocks  purchased  by  O'Connell  and  Mer- 
chant, and  to  recover  from  them  the  sums  of  $947.52  and 
$722.08,  respectively,  with  interest  from  March  5,  1898, 
the  time  this  suit  was  commenced  ;  that  he  had  demanded 
of  them  said  sums,  and  that  they  execute  to  him  a  deed 
conveying  said  undivided  interest  in  the  real  property, 
but  they  refused  to  comply  therewith  ;  and  prays  that 
the  defendants  Loggie  and  Tower  be  decreed  to  have  for- 
feited their  respective  interests  in  said  property.     The 
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defendant  O'Connell  filed  an  answer  denying  the  material 
allegations  of  the  complaint,  and  averring  that  he  agreed 
to  purchase  an  undivided  one  fifth  interest  in  said  real 
property,  and  to  pay  one  fifth  of  the  purchase  price  and 
of  the  expenses  of  selling  the  property,  and  that  it  was 
mutually  understood  that  he  was  not  to  become  respon- 
sible for  the  default  of  his  associates,  or  held  liable  for 
any  deficiency  resulting  from  the  failure  of  either  of  them 
to  keep  or  perform  his  part  of  the  contract ;  that  Mer- 
chant was  the  plaintiff's  agent,  and  as  such  represented 
to  him  that  the  sum  so  due  from  him  on  account  of  the 
purchase  of  said  interest,  in  addition  to  what  he  had  paid, 
was  $657.94,  which  sum  he  tendered  said  agent,  who  re- 
fused to  receive  or  accept  the  same  ;  that  J.  W.  Bennett, 
as  his  and  Merchant's  agent,  purchased  said  premises  for 
them  upon  a  sale  thereof  under  the  decree,  so  as  to  avoid 
any  possibility  of  having  the  sale  construed  as  being  made 
in  the  interest  or  for  the  benefit  of  either  of  the  said  par- 
ties ;  and  that,  said  sale  having  been  made  in  pursuance 
of  a  notice  thereof  duly  published,  of  which  the  plaintiflP 
had  knowledge,  but  made  no  effort  to  protect  his  rights 
in  the  premises,  he  ought  now  to  be  estopped  from  claim- 
ing any  interest  therein.  The  other  defendants  having 
made  default,  the  allegations  of  new  matter  in  said  answer 
were  put  in  issue  by  a  reply,  whereupon  the  cause  was 
referred  to  W.  U.Douglas,  and  from  the  testimony  taken 
by  him  the  court  found  the  facts  in  effect  as  hereinbefore 
stated,  and  that  there  was  due  to  the  plaintiff  from  O'Con- 
nell and  Merchant  the  sums  of  $844.66  and  $559.65,  re- 
spectively, with  interest  from  October  14,  1898,  and  that 
plaintiff  was  entitled  to  an  undivided  one  third  interest 
in  the  portion  of  the  town  site  of  West  Bandon  remaining 
unsold,  and  thereupon  directed  O'Connell  and  Merchant 
to  execute  a  conveyance  thereof  to  him  within  thirty 
days  from  the  rendition  of  the  decree,  and  further  decreed 
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that  Tower  and  Loggie  had  each  forfeited  all  his  interest 
in  said  premises  ;  from  which  decree  O'Connell  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Jos.  W.  Bennett. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  Andrew  M.  Crawford,  in  pro.  per. 

Mr.  Justice  Moore,  after  stating  the  facts  in  the  fore- 
going terms,  delivered  the  opinion. 

It  is  contended  by  appellant's  counsel  that  the  parties 
entering  into  the  agreement  to  purchase  the  land  from 
Mrs.  Tupper  were  cotenants,  and  not  partners  in  that  or 
any  other  transaction,  and  that  the  following  clauses  in 
the  deed  executed  by  plaintiff  and  his  wife  and  others  to 
Merchant,  viz.:  *'And  whereas,  said  lands  were  pur- 
chased for  and  on  behalf  of  said  A.  M.  Crawford,  C.  H. 
Merchant,  C.  W.  Tower,  George  W.  Loggie,  and  Eugene 
O'Connell,  each  owning  an  undivided  one  fifth  thereof," 
and  "said  premises  are  hereby  conveyed  subject  to  the 
mortgage  heretofore  mentioned,  and  each  share  or  por- 
tion held  in  trust  as  aforesaid  is  liable  and  held  for  its 
proportionate  share  thereof," — conclusively  show  that 
neither  O'Connell  nor  Merchant  was  liable  for  any  de- 
fault of  plaintiff,  Tower,  or  Loggie  ;  and,  this  being  so, 
they  could  purchase  at  an  involuntary  sale  the  interest, 
and  secure  the  legal  title  thereto,  of  either  or  all  of  said 
parties  in  the  premises,  and,  having  done  so,  the  court 
erred  in  rendering  the  decree  complained  of. 

1.  It  will  be  remembered  that  O'Connell  alleges  that 
Merchant  was  plaintiff's  agent,  to  whom  he  tendered,  as 
such,  the  sum  of  $647.94,  his  share  of  the  common  bur- 
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den,  but  that  Merchant  refused  to  accept  the  same.  The 
agency  having  been  denied  in  the  reply,  O'Connell,  as  a 
witness  in  his  own  behalf,  says  he  tendered  the  sum  so 
named  to  Merchant,  but  the  latter  testifies  that  O'Connell 
said  he  was  ready  and  willing  to  pay  his  share,  but  that 
he  did  not  remember  of  his  ever  having  tendered  any 
sum  on  account  thereof.  Whether  O'Connell  made  such 
tender  is  immaterial,  for,  not  having  deposited  the  money 
in  court  for  the  person  entitled  thereto,  the  tender  was 
unavailing  as  a  means  of  escaping  a  liability  which  could 
liave  been  avoided  by  keeping  the  tender  good  :  Welch  \. 
City  of  Astoria,  26  Or.  89  (37  Pac.  66);  Jacobs  v.  Oren,  30 
Or.  593  (48  Pac.  431).  But,  if  the  tender  had  been  made 
to  Mrs.  Tupper  of  a  sum  sufficient  to  pay  his  proportion 
of  the  mortgage  debt,  she  could  not  have  been  compelled 
to  discharge  the  incumbrance  upon  his  interest  in  the 
premises  ;  for  the  mortgage,  having  been  executed  by  the 
plaintiff  as  agent  for  all  the  parties,  and  with  their  knowl- 
edge and  consent,  was,  in  effect,  joint,  and  hence  the 
mortgagee  was  entitled  to  have  the  whole  demand  con- 
tinue secured  by  a  lien  upon  the  entire  property  until 
payment  was  made  in  full ;  nor  would  she  be  obliged  to 
submit  to  a  decree  for  a  sale  of  the  undivided  interests 
separately  for  the  respective  parts  of  the  debt  due  her : 
Frost  V.  Bevins,  3  Sandf.  Ch.  *188.  So  that,  whatever 
stipulations  the  parties  may  have  incorporated  in  their 
deed  changing  trustees,  while  it  may  have  been  binding 
upon  them,  it  did  not  in  any  manner  limit  the  rights  of 
the  mortgagee,  who  was  not  a  party  to  such  instrument. 

2.  Conceding,  without  deciding,  that  the  parties  were 
not  partners  in  the  purchase  of  the  land,  the  real  question 
to  be  considered  is  whether  a  person  sustaining  in  equity 
the  relation  of  a  tenant  in  common,  whose  interest  in  real 
property  is  subject  to  the  lien  of  a  joint  mortgage,  can, 
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without  paying  the  debt,  thereby  securing  an  equitable 
assignment  of  the  incumbrance,  become  the  purchaser 
of  the  entire  interest  in  the  premises  under  a  decree  of 
foreclosure,  and  acquire  a  title  which  he  can  assert  against 
his  cotenants ;  and,  if  this  inquiry  be  answered  in  the 
negative,  the  concluding  question  is  whether  he  can  be 
required  in  equity  to  contribute  his  share  of  the  common 
burden  which  another  cotenant  has  been  compelled  to 
discharge.  The  rule  is  well  settled  that  a  tenant  in  com- 
mon of  land  who  neglects  to  pay  his  share  of  the  tax  im- 
posed as  an  entirety  thereon  can  acquire  no  title  to  the 
int'erest  of  his  cotenant  therein  by  bidding  in  the  entire 
premises  at  a  sale  thereof  for  delinquent  taxes  :  Brown  v. 
Hogle,  30  111.  119 ;  Page  v.  Webster,  8  Mich.  263  (77  Am. 
Dec.  446);  Butler  v.  Porter,  13  Mich.  292  ;  Cooley  v.  Water- 
man, 16  Mich .  366  ;  Maul  v.  Rider,  51  Pa.  377  ;  State  ex  rel. 
V.  Williston,  20  Wis.  228 ;  Downer's  AdmWs  v.  Smith,  38 
Vt.  464.  The  reason  upon  which  the  decisions  in  those 
cases  rests  is  that  a  tenant  in  common,  in  order  to  release 
his  interest  in  the  common  property  from  the  burden  of 
taxes  imposed  as  an  entirety  upon  the  whole  estate,  must 
pay  at  least  his  share  of  the  sum  exacted  ;  and  that  to 
allow  him  to  escape  this  duty,  and  to  purchase  the  whole 
estate  at  a  sale  thereof  for  the  entire  tax,  if  he  could 
assert  against  his  cotenants  the  title  so  secured,  would  be 
to  permit  him  to  take  advantage  of  his  own  wrong.  The 
sale  of  the  mortgaged  premises  under  the  decree  was  not 
of  an  undivided  interest  of  one  or  more  cotenants,  but  of 
the  entire  estate  of  all  of  them,  including  that  of  O'Con- 
nell,  who  was  also  in  default,  in  which  case  the  rule, 
upon  principle,  must  be  the  same  as  in  the  case  of  tlie 
sale  of  the  whole  property  of  cotenants  for  an  entire  tax, 
as  far  as  applicable  ;  and  as  the  plaintiff,  with  the  knowl- 
edge and  consent  of  all  the  cotenants,  became  personally 
liable  for  the  payment  of  the  common   burden  as  an 
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entirety  upon  the  whole  premises  by  executing  the  prom- 
issory note,  a  court  of  equity  will  not  permit  O'Connell, 
except  upon  paying  the  entire  debt,  thereby  procuring 
an  equitable  assignment  of  the  mortgage,  to  secure  a  title 
to  the  whole  estate  by  a  purchase  thereof  at  a  forced 
sale,  and  still  leaving  a  personal  decree  over  against  the 
plaintiflF,  but  the  title  thus  acquired  will  be  decreed  to  be 
held  in  trust  by  the  purchaser  for  such  of  his  associates 
in  the  venture  who,  within  a  reasonable  time,  seek  to  be 
restored  to  their  original  estate  in  the  premises  by  a  con- 
tribution of  their  proportionate  share  of  the  burden  ;  and 
hence  O'Connell  can  not  assert  such  title  against  the 
plaintiff.  Thus,  in  Gibson  v.  Winalow,  46  Pa.  St.  380  (84 
Am.  Dec.  552),  it  was  held  that,  where  land  owned 
jointly  by  three  persons  is  purchased  at  sheriff's  sale  by 
one  of  them  on  an  execution  against  all,  the  buyer  can 
not  set  up  his  purchase  adversely  to  them.  He  can  at 
most  only  hold  the  former  interests  of  his  cotenants  as 
their  trustee.  To  the  same  effect,  see  Rothwell  v.  Dcwees, 
67  U.  S.  (2  Black),  613;  Sullivan  v.  McLenans,  2  Iowa,  437 
(65  Am.  Dec.  780) ;  Titsworth  v.  Stout,  49  111.  78  (95  Am. 
Dec.  577) ;  Jones  v.  Stanton,  11  Mo.  *433  ;  Keller  v.  Aublc, 
58  Pa.  410  (98  Am.  Dec.  297). 

The  defendants  Loggie  and  Tower  having  failed  to  pay 
their  proportion  of  the  purchase  price  of  the  land,  their 
respective  interests  therein,  resulting  from  the  payments 
which  they  had  made  on  account  thereof,  were  declared 
forfeited ;  and,  neither  having  appealed,  they  are  con- 
cluded by  the  decree,  and  hence  the  interest  of  each  in- 
ured to  the  plaintiff  and  to  the  defendants  Merchant  and 
O'Connell,  thereby  increasing  their  respective  interests 
in  the  lots  and  blocks  remaining  unsold  to  an  undivided 
one  third  thereof.  Whether  O'Connell  would  have  been 
obliged  to  make  any  contribution  in  case  he  had  paid  one 
fifth  of  the  purchase  price  and  secured  a  title  to  one  fifth 
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of  such  property  from  a  cotenant  who  had  purchased  the 
entire  estate  under  the  decree  or  who  had  paid  off  the 
mortgage,  it  is  not  necessary  to  inquire  ;  for,  having  se- 
cured by  his  purchase  at  the  involuntary  sale  a  greater 
interest  than  he  bargained  for  at  the  time  the  contract 
was  entered  into  with  Mrs.  Tupper,  it  would  be  uncon- 
scionable to  allow  him  to  retain  such  interest  without 
requiring  him  to  bear  his  share  of  the  common  burden 
which  the  plaintiff  had  discharged.  O'Connell,  though 
not  a  party  to  the  note  and  mortgage,  was  liable  in  equity 
thereon  to  the  extent,  at  least,  of  the  purchase  price  which 
he  agreed  to  pay,  because  the  evidence  of  the  debt  and 
the  security  were  executed  by  the  plaintiff  as  his  agent, 
with  his  knowledge  and  consent ;  and,  a  sale  of  the  mort- 
gaged premises  having  been  made  under  the  decree  to  a 
virtual  mortgagor,  left  the  estate  so  purchased  liable  in 
equity  to  the  deficiency  in  payment  of  the  money  decree, 
which,  the  plaintiff  having  paid,  was  tantamount  to  an 
assignment  thereof  which  he  can  enforce  against  the 
property  to  the  extent  of  the  interest  of  the  several  co- 
tenants  remaining  therein,  and  hence  the  plaintiff  is 
entitled  to  an  undivided  one  third  of  the  property  remain- 
ing unsold,  and  to  the  contribution  awarded  by  the  decree, 
which  is  affirmed.  Affirmed. 

Argued  10  June;  decided  1  July,  1001. 
STATE  r.  McDANIEI.. 

I  89    161 
Qualification  of  Jurors— Opinion.  ^   ^^ 

1.  A  juror  is  not  Incompetent  to  sit  on  a  case  because  he  has  heard  and  read  f  ^  j^l 
about  it,  and  has  expressed  an  opinion,  but  has  since  concluded  that  be  does  not          '^  ' 
know  the  focts,  and  has  strong  Impressions,  which  would  require  some  evidence 
to  modify,  yet  on  the  whole  believes  he  can  decide  the  case  fairly  on  the  testi- 
mony. 

Criminal  Law— Papers  Found  on  the  Defendant. 

2.  Articles  found  on  the  person  of  a  prisoner  when  arrested,  if  otherwise  ad-  ^-30  J^j 
missible  In  evidence,  are  not  incompetent  because  taken  fW>m  him  by  the  public  ti6  42 
authorities— such  use  of  such  articles  Is  not  a  compelling  the  defendant  to  give  46   221 
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evidence  against  himself*  or  a  violation  of  the  constitutional  guaranties  against 
unreasonable  searches.! 

LETTKBS— SUFPICIElfCY  OF  IDENTIFICATION. 

3.  At  8  O'clock  on  the  evening  of  July  20,  in  the  latitude  of  the  State  of  Oregon, 
a  witness  who  was  in  the  second  story  of  a  cottage  some  twenty-five  feet  fjnom  the 
sidewalk,  saw  two  persons  passing  on  the  walk,  one  of  them  reading  a  letter  hav- 
ing a  prominent  printed  heading,  and  such  witness  testified  that  a  letter  found  on 
the  person  of  the  defendant  when  he  was  arrested  some  thirty-six  hours  later  was 
to  the  best  of  her  knowledge  the  same  letter.  Held,  that  the  paper  was  sufRcien  tly 
identified  to  be  admissible  In  evidence  as  a  means  of  fixing  the  identity  of  the 
prisoner  and  the  person  who  was  seen  with  the  letter. 

UsK  OF  Papers  Admitted  in  Evidence. 

4.  An  exhibit  that  has  been  received  in  evidence  may  be  examined,  and,  if  it 
be  a  document,  may  be  read,  by  the  Jury. 

Admissibility  of  Prejudicial  Exhibits. 

h.  Being  otherwise  competent,  the  fiEict  that  the  contents  of  a  letter  may  tend 
to  affect  the  character  or  reputation  of  the  party  against  whom  it  is  offlsred  in 
evidence,  or  to  pr^udlce  him  before  the  jury,  is  not  a  valid  objection  to  Its  being 
admitted. 

Admissibility  of  Voluntary  Statements  by  Accused. 

6.  Statements  made  by  a  prisoner  voluntarily,  and  not  In  pursuance  of 
threats  or  promises  by  those  in  authority,  are  competent  testimony  against  him. 


•  Note.— Compelling  Accused  to  Give  Evidence  Against  Himself.— 
The  practice  of  obliging  an  accused  person  to  answer  a  series  of  cross-questions 
framed  on  the  hypothesis  of  his  guilt  is  considered  a  violation  of  the  constitu- 
tional right  not  to  be  obliged  to  testify  against  one's  self:  People  v.  JHulHng»f  17 
Am.  St.  Rep.  280.  Bee,  also,  as  to  the  Cross-Examinatlon  of  a  Defendant  in  a  Crim- 
inal Prosecution,  State  v.  Duncan,  38  Am.  St  Rep.  888, 895 ;  State  v.  Tiee,  15  L.  R.  A. 
600,  674 ;  Ex  parte  Senior,  32  L.  R.  A.  188 ;  and  State  v.  Pancocut,  35  L.  R.  A.  518. 

Z,evp  V.  Superior  Court  of  San  Ih-andeeo,  20  L.  R.  A.  Sll,  has  a  note  on  the  Con- 
stitutional Protection  Against  Being  Obliged  to  Furnish  Evidence  to  be  Used 
Against  One's  Self,  in  subdivision  1  of  which  is  considered  the  question  of  Pro- 
tection Against  Self- Accusation.  State  v.  Oriewold,  83  L.  R.  A.  227,  was  a  case 
where  the  state  Introduced  a  package  forcibly  taken  ft^m  the  defendant's  room, 
and  it  was  held  that  he  was  not  thereby  compelled  to  give  evidence  against  him- 
self; and  in  People  v.  Gardner,  43  Am.  St.  Rep.  741,  28  L.'R.  A.  660,  the  court  de- 
cided that  by  requiring  a  defendant  to  stand  up  In  court  so  that  a  witness  might 
see  him,  such  defendant  was  not  made  a  witness  against  himself. 

t  Constitutional  Protection  Against  Searches  and  Seizures.— As  to 
what  is  an  unreasonable  search  of  the  house,  papers,  and  efltets  of  an  accused 
person,  see  the  following  cases :  State  v.  Oristvold,  83  L.  R.  A.  227 ;  Willianu  v.  State, 
38  L.  R.  A.  260 ;  State  v.  DavU,  32  Am.  St.  Rep.  610,  with  note.  Right  to  ProtecUon  of 
Books  and  Papers  A*om  Examination ;  Lester  v.  People,  41  Am.  St.  Rep.  875,  with 
note.  Power  to  Compel  a  Party  to  Produce  Books  and  Papers  as  Evidence  or  for 
the  Examination  of  his  Adversary;  Newberry  v.  Carpenter,  61  Am.  SL  Rep.  846, 
31  L.  R.  A.  163 ;  Levy  v.  Superior  Court  of  San  Praneitco,  20  L.  R.  A.  811,  with  note 
on  Unreasonable  Searches  and  Seizures. 

On  the  right  of  an  ofllcer  to  search  a  person  arrested,  and  to  seise  and  use  as 
evidence  any  article  thus  discovered,  see  Ex  parte  Hum,  25  Am.  St.  Rep.  23,  18 
L.  R.  A.  120 ;  Rmher  v.  Siate^  47  Am.  SU  Rep.  175 ;  PickeU  v.  Staie,  50  Am.  St,  Rep. 
226.— Reporter. 
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Evidence  or  Other  Crimes.* 

7.  Where  evidence  tends  to  connect  the  defendant  with  the  commission  of 
the  crtme  charged  against  him,  or  is  so  connected  therewith  as  to  be  a  part  of  it, 
such  evidence  is  admissible,  though  it  may  also  t«nd  to  show  that  defendant  has 
committed  other  offenses  as  well  as  the  one  which  is  under  Investigation :  Stale 
V.  Baker^  23  Or.  441,  applied.  For  example,  where  the  body  of  an  unmarried 
young  woman  was  found  in  a  secluded  spot,  and  it  was  evident  that  an  attempt 
had  been  made  to  produce  an  abortion  on  her,  and  defendant,  who  was  indicted 
for  her  murder,  was  the  last  person  seen  with  her,  and  it  appeared  that  a  few  days 
previously  he  had  sought  some  means  of  producing  an  abortion,  a  statement  of 
defendant  to  the  officers,  that  he  had  been  physically  Intimate  with  the  deceased, 
was  so  closely  connected  with  the  crime  charged  as  to  render  it  admissible,  though 
it  be  considered  as  amounting  to  a  confession  of  a  different  offense. 

Sufficiency  of  Identification  of  Handwriting. 

8.  Evidence  of  two  witnesses  that  they  knew  the  defendant's  handwriting, 
and  that  they  believed  a  certain  letter  wa«  written  by  defendant,  and  evidence 
that  while  defendant  was  in  Jail  a  copy  of  the  letter  was  read  to  him,  and  he  ad- 
mitted having  written  the  original,  was  sufficient  to  show  the  letter  was  written 
by  defendant,  and  to  render  it  admissible  against  him. 

Right  to  Contradict  One's  Own  Witness. 

9.  Where  a  witness  testifies  on  a  material  point  at  the  trial  otherwise  than 
be  has  previously  done  in  the  same  case,  or  than  he  has  stated  his  testimony 
would  be,  to  the  pr^udice  of  the  party  calling  him,  such  party  may  show  previous 
statements  contradictory  of  his  testimony,  in  explanation  of  his  having  been 
called,  though  the  rule  may  be  otherwise  where  the  witness  simply  foils  to  testify 
as  fully  or  strongly  as  expected.  The  difference  is  between  n^atlve  testimony 
and  affirmatively  contradictory  testimony :  State  v.  Steevee,  20  Or.  85,  cited.  The 
fact  that  the  party  calling  the  witness  may  have  had  cause  to  anticipate  his 
changed  position  does  not  alter  the  application  of  the  rule. 

Improper  Remarks  by  Court— Curing  Error. 

10.  A  presiding  Judge  is  entitled  to  use  such  language  during  a  trial  as  will 
make  clear  the  point  of  his  rulings,  and  an  appellate  court  will  hesitate  to  con- 
strue statements  so  used  as  an  expression  of  opinion  on  a  fact,  and  if  such  an 
error  does  appear,  a  subsequent  prompt  direction  to  disregard  the  objectionable 
words  operates  to  render  the  error  harml&ss. 

Competency  of  Explanatory  Evidence. 

11.  After  the  violent  death  of  a  young  woman  a  letter  addressed  to  her  and 
shown  to  have  been  written  by  the  defendant  was  found  in  her  room,  which  stated 
that  the  defendant  wished  to  see  the  deceased,  and  that  he  could  hardly  wait 
until  Saturday  before  seeing  her.  Defendant  had  been  constantly  and  conspicu- 
ously attentive  to  the  dead  girl.  Held^  that  testimony  of  the  mother  that  she  and 
the  dead  girl's  sister  Intended  to  be  absent  from  home  Saturday,  and  that  de- 
ceased knew  that  fact,  was  admissible  as  explanatory  of  the  intimation  in  defend- 
ant's letter  that  he  and  deceased  had  an  appointment  for  Saturday,  and  as 
showing  a  reason  for  their  selecting  that  day. 

Improper  Remarks  of  Counseii— Curing  Error. 

12.  Where,  during  the  argument  as  to  the  admisBlbility  of  testimony,  the 
state's  attorney  asked  in  what  way  the  testimony  proved  that  the  defendant  did 


*  Note.— On  this  point  see  the  authorities  collected  in  the  case  ot  State  v.  Pan- 
eoast^  86  L.  R.  A.  at  pp.  &21  and  527.— Reporter. 
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not  strangle  the  deceased,  a  statement  by  the  ooart  that  It  was  nnneoessary  to  use 
such  language,  and  an  instruction  that  the  Jury  should  disregard  the  remark, 
cured  any  error. 

Idem. 

18.  Where  the  state's  attorney  remarked  that  the  witness  was  antagonistic  to 
the  state,  and  had  been  talking  with  defendant's  attorneys,  a  ruling  of  the  court 
that  the  Jury  were  the  Judges  whether  the  testimony  of  the  witness  was  for  or 
against  the  state,  and  that  the  other  remarks  should  be  disregarded,  and  that  it 
was  no  objection  if  the  witness  had  been  talking  with  the  attorneys,  and  a  subse- 
quent instruction  to  disregard  any  remarks  of  counsel  not  based  on  the  evidence, 
cured  any  error. 

CONTBADIOTING  AND  IMPEACHING  ONB'S  OWN  WITNESS. 

14.  Under  Section  888  of  HllPs  Ann.  Laws,  providing  that  the  party  producing 
a  witness  may  contradict  him  by  statements  made  at  other  times  Inconsistent 
with  his  present  testimony,  where  the  state  claimed  that  the  defendant  killed 
the  deceased  because  of  his  fear  of  her  father  in  case  he  should  discover  that  the 
deceased  was  pregnant,  and  a  witness  testitled  that  shortly  before  the  homicide 
the  defendant  stated  to  witness  that  the  father  was  "a  savage  old  bulldog,"  it 
was  competent  to  aak  the  witness  if  he  had  not  previously  stated  at  a  given  time 
and  place,  and  in  the  presence  of  certain  named  persons,  that  defendant  also  said 
in  the  same  conversation  that  he  was  aftaid  to  go  with  the  deceased  girl  on  that 
account,  since  the  dilTerence  between  the  two  statements  was  material  and 
adverse  to  the  prosecution. 

16.  Testimony  of  an  officer  of  the  fire  department  that  the  lire  bell  did  not 
ring  on  a  certain  night  before  12  o'clock,  and  that  he  based  his  knowledge  on  the 
fkct  that  the  automatic  indicator  of  the  department  did  not  register  a  ringing  of 
the  bell,  was  competent,  though  not  based  on  the  personal  knowledge  of  the  wit- 
ness :  WiUt$  V.  Lance,  28  Or.  871,  cited. 

Triai<— When  Objections  to  Testimony  Should  be  Made. 

16.  Where  a  party  neither  objects  to  evidence  when  it  is  offered,  nor  moves 
to  strike  it  out,  objections  thereto  are  waived,  and  a  request  to  direct  the  Jury  to 
disregard  it  may  properly  be  refused :  F\rst  Nat.  Bank  v.  Home  Ine.  Cb.  38  Or.  at 
p.  287,  cited. 

Competent  Evidence  Excluding  Othbb  Hypotheses. 

17.  Where  it  wa^  material  to  show  the  time  when  a  man  returned  to  his  lodg- 
ings on  a  certain  occasion,  and  it  had  already  appeared  that  the  only  other  men 
stajring  in  the  house  were  in  bed  before  a  stated  hour,  evidence  that  a  man  was 
seen  to  enter  that  house  after  that  time  was  competent,  as  tending  to  prove  that 
such  person  was  the  defendant. 

Tbial— Cobbecting  Ruling— Habmless  Ebbob. 

18.  Where  one  of  defendant's  witnesses  was  required  to  answer,  on  oroas- 
examlnation,  whether  he  had  not  been  convicted  of  drunkenness,  an  instruction 
that  the  Jury  should  disregard  evidence  as  to  such  conviction  rendered  the  error 
harmless. 

Competent  Impeaching  Testimony. 

19.  Defendant  roomed  at  M.'s  house,  and  M.  testified  that  he  heard  defendant 
come  home  on  the  night  of  the  homicide  at  11:80,  and  that  he  heard  his  footsteps 
on  the  stairs.  A  member  of  the  grand  Jury  testified  that  M.  swore  before  that 
body  that  he  heard  a  squeaking  noise  on  the  steps  during  the  night,  but  did  not 
know  what  it  was,  and  on  cross-examination  the  Juror  stated  that  he  was  not 
sure  that  the  Jury  asked  M.  the  speciflo  question  whether  he  heard  defendant  go 
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upstairs,  but  that  they  questioned  hlni  particularly  to  find  out  If  he  knew  when 
defendant  came  home,  and  from  his  general  testimony  found  that  he  did  not 
know,  ffeldf  that  a  motion  to  strike  out  the  Juror's  testimony,  as  based  on  con- 
clusions, was  properly  overruled,  as  It  can  not  fairly  be  said  that  the  witness  was 
testifying  to  a  conclusion. 

Rbtustno  to  Give  Duplicate  Instructions. 

20.  Where  all  the  requested  Instructions  which  were  pertinent  to  the  case  were 
embodied  In  the  charge  prepared  by  the  judge,  It  was  proper  to  deny  the  request. 

New  Tbial  70B  Misconduct  of  Jurob— Discretion. 

21.  Disputed  questions  of  fiEUst  In  connection  with  a  motion  for  a  new  trial  on 
aeoount  of  alleged  misconduct  of  a  Juror  must  be  determined  by  the  trial  court, 
and,  as  In  other  discretionary  matters,  the  decision  will  be  reviewed  only  for 
manlllBst  error :  State  v.  Magers^  86  Or.  88,  applied. 

Time  fob  Filing  Motion. 

as.  When  a  time  Is  prescribed  within  which  a  motion  is  to  be  filed,  It  must 
be  filed  within  that  time  or  It  may  be  disregarded. 

From  Multnomah  :    Melvin  C.  Gborqe,  Judge. 

Frank  E.  McDaniel  appealed  from  a  judgment  of  man- 
slaughter. Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Henry  St.  Rayner, 

For  the  state  there  was  a  brief  and  an  oral  argument 
by  Messrs,  D,  R,  N.  Blackburn,  Attorney-General,  Geo.  E. 
Chamberlain,  District  Attorney,  and  Russell  E,  Sewell. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

On  the  afternoon  of  July  20,  1899,  the  body  of  Clara 
Fitch,  a  girl  nineteen  years  of  age,  was  found  in  a  secluded 
and  unfrequented  portion  of  what  was  formerly  Cycle 
Park,  in  Portland,  but  which  had  not  been  used  as  such 
for  some  time.  It  was  almost,  if  not  completely,  cov- 
ered with  ferns  and  boughs,  which  had  been  gathered 
in  the  immediate  vicinity.  There  were  a  number  of 
lacerations  and  bruises  or  contusions  on  the  face  and 
right  hand,  which  the  physician  who  made  the  autopsy 
testified  could  be  produced  only  by  violence,  and  in  his 
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opinion  were  caused  by  a  human  hand,  either  that  of  an 
assailant  or  of  the  deceased  in  attempting  to  remove  the 
hand  of  another.  The  womb  was  lacerated,  torn,  and 
jagged,  evidently  caused  by  the  use  of  some  mechanical 
appliance,  and  the  clothing  under  the  body  was  wet  with 
urine  mingled  with  blood.  The  evidence  tended  to  show 
that  death  was  caused  by  homicidal  strangulation  or  suf- 
focation. The  defendant  was  immediately  arrested,  and 
charged  with  the  murder,  and  upon  his  trial  convicted  of 
manslaughter.  He  and  the  deceased  were  about  the  same 
age,  and  became  acquainted  while  attending  the  high 
school,  in  1898.  She  soon  became  very  much  infatuated 
with  him,  but  her  parents  forbade  their  associating  to- 
gether. He,  however,  continued  his  attentions  without 
their  knowledge,  meeting  her  secretly  and  clandestinely, 
until  finally  he  seduced  and  became  criminally  intimate 
with  her.  About  ten  days  before  her  death  she  informed 
him  of  facts  which  led  him  to  believe,  although  mistak- 
enly, as  the  autopsy  subsequently  showed,  that  she  was 
pregnant.  This  information  gave  him  great  uneasiness 
and  alarm,  for  fear  her  parents  would  ascertain  her  con- 
dition, and  her  father,  whom  he  seemed  to  have  regarded 
with  especial  dread,  would  kill  him.  A  few  days  before 
her  death  he  sought  from  a  friend  who  had  attended  med- 
ical school,  but  was  not  a  practicing  physician,  some 
means  which  would  enable  him  to  produce  an  abortion. 
On  the  evening  of  the  nineteenth  of  July  he  met  the 
deceased  by  appointment  about  7  :30  o'clock  on  East 
Burnside  Street,  and  they  walked  out  to  Cycle  Park, 
where  they  remained  until  near  10  o'clock  in  the  even- 
ing, when  they  returned  in  the  direction  of  Miss  Fitch's 
home,  at  the  corner  of  Irving  Street  and  Grand  Avenue, 
about  a  mile  distant  from  the  park.  During  this  walk 
from  Burnside  Street  to  Cycle  Park  and  back  they  were 
seen  by  several  persons,  but  the  last  time  eitheir  of  them 
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was  seen  that  night  by  any  witness  in  the  case,  and  the 
last  time  Miss  Fitch  was  seen  alive,  was  about  11  o'clock, 
at  the  corner  of  Sixth  and  Hoyt  Streets.  From  this 
point  the  theories  of  the  prosecution  and  of  the  defense 
diverges.  The  defense  claims  that  the  parties  separated 
at  that  corner,  and  the  defendant  went  directly  to  the 
residence  of  Mr.  Morse,  at  the  corner  of  Twelfth  and  Oak, 
and  to  bed  with  his  roommate.  Clay  Morse,  where  he 
remained  until  morning.  But  the  theory  of  the  prosecu- 
tion is  that  when  defendant  and  deceased  were  in  Cycle 
Park  he  attempted  to  produce  an  abortion  by  the  use 
of  some  mechanical  means,  causing  her  great  pain  and 
suffering,  which,  in  connection  with  her  feeble  and  deli- 
cate condition,  made  her  extremely  nervous  and  excitable  ; 
that,  such  nervousness  being  still  apparent  when  they 
reached  Sixth  and  Hoyt  Streets,  he  was  afraid  to  let  her 
go  home,  because  he  knew  her  mother  would  scold  her 
for  being  out  so  late,  and  in  her  then  nervous  condition 
she  would  probably  disclose  the  true  state  of  affairs,  and 
thus  his  conduct  become  known  to  her  parents,  and  his 
life  be  endangered.  He  therefore  persuaded  her  to  return 
to  the  park  to  remain  until  morning,  suggesting  that  she 
could  tell  her  mother  that  she  had  spent  the  night  with 
a  friend  ;  but  her  condition  becoming  no  better,  and  the 
fear  of  exposure  being  imminent,  he  concluded,  as  a  last 
resort,  to  entice  her  to  a  secluded  place,  take  her  life,  and 
conceal  the  body,  thus  hoping  to  escape  detection.  There 
was  much  evidence  bearing  more  or  less  directly  upon 
these  two  theories,  but,  it  is  unnecessary  to  state  it  in 
detail,  as  it  presented  questions  for  the  jury,  and  not  the 
court.  With  this  statement  of  the  general  facts  and  the 
theories  upon  which  the  case  was  tried,  we  will  proceed 
to  an  examination  of  the  specific  errors  assigned. 
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1.  It  is  insisted  that  the  court  erred  in  overruling  the 
challenges  for  cause  to  the  jurors  Keenan  and  Kronen- 
berg.  Keenan  testified,  in  substance,  that  he  read  what 
purported  to  be  the  facts  in  the  case  in  the  newspapers 
soon  after  the  body  was  found ;  that  he  had  heard  the 
matter  talked  about  by  a  great  many  parties,  and  had 
formed  and  expressed  an  opinion,  but  did  not  have  such 
opinion  at  the  time  of  his  examination ;  that  he  first 
heard  one  thing,  then  another,  and  finally  came  to  the 
conclusion  that  he  did  not  know  anything  about  it ;  that 
he  did  not  hear  or  read  enough  to  form  a  fixed  opinion, 
although  the  opinion  or  impression  he  had  would  require 
some  evidence  to  change  it ;  that  he  could  not  dispossess 
himself  of  the  opinion  he  then  entertained  unless  evidence 
was  introduced  to  cause  him  to  do  so,  but  whatever  opinion 
he  may  have  previously  formed  would  not  interfere  in 
any  way  with  the  determination  of  the  case..  Kronenberg 
said  that  he  heard  of  the  aflTair  about  the  time  it  occurred, 
but  he  did  not  form  or  express  any  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  but  did  form  an  opinion 
that  a  crime  had  been  committed,  which  he  still  enter- 
tained, and  which  would  take  evidence  to  remove  ;  that 
he  could  not  say  it  was  a  fixed  and  definite  opinion,  or 
that  it  was  correct ;  that  he  could  disregard  any  opinion 
he  had,  and  try  the  defendant  fairly  and  impartially. 
Under  the  facts  disclosed  by  the  examination  of  these 
two  jurors,  there  was  clearly  no  reversible  error  in  over- 
ruling the  challenges.  We  have  so  often  had  occasion  to 
examine  similar  questions  that  it  is  unnecessary  to  do 
more  at  this  time  than  refer  to  previous  decisions  :  State 
V.  Saunders,  14  Or.  300  (12  Pac.  441)  ;  Kumli  v.  Southern 
Pac.  Co.  21  Or.  505  (28  Pac.  637) ;  State  v.  Brown,  28  Or. 
147  (41  Pac.  1042) ;  State  v.  Kelly,  28  Or.  225  (52  Am.  St. 
Rep.  777,  42  Pac.  217);  State  v.  Morse,  35  Or.  462  (57 
Pac.  631). 
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2.  The  next  assignment  of  error  is  based  on  the  ruling 
of  the  court  in  admitting  in  evidence  a  letter  offered  for 
the  purpose  of  identifying  the  defendant  and  deceased  as 
the  couple  seen  by  a  Miss  Rohr  going  out  Twelfth  Street 
on  the  evening  of  July  19.  The  letter  was  found  upon 
the  person  of  defendant,  and  taken  from  him  at  the  time 
of  his  arrest.  The  specific  objections  made  to  its  admis- 
sibility as  evidence  are  (1)  that  its  seizure  was  a  viola- 
tion of  the  constitutional  guaranties  against  unreasonable 
search,*  and  its  production  in  court  was  in  violation  of 
the  provision  that  no  person  shall  be  compelled  to  give 
evidence  against  himself  *  ;  and  (2)  that  it  was  incompe- 
tent and  irrelevant.  The  fact  that  the  letter  was  taken 
from  the  person  of  the  defendant  at  the  time  of  his  arrest, 
by  the  oflBcer  having  him  in  charge,  is  no  valid  objection 
to  its  admissibility  in  evidence  if  it  is  otherwise  compe- 
tent and  pertinent  to  the  issue  :  1  Greenleaf ,  Ev.  (15  ed.) 
§  254a.  In  State  v.  Nordstrom,  7  Wash.  506  (35  Pac.  382), 
it  was  sought  to  connect  the  defendant  with  a  homicide 
by  means  of  certain  boot  and  sock  tracks  impressed  in 
soft  and  muddy  ground  at  the  scene  of  the  crime.  The 
boots  and  socks  of  the  defendant  were  taken  from  his 
person  upon  his  arrest,  and  retained  by  the  sheriff,  to  be 
used  as  evidence  against  him.  Objection  to  their  intro- 
duction was  made  on  the  ground  that  they  were  obtained 
by  an  unreasonable  search  of  the  person,  and  that  it 


♦Note.— The  following  constitutional  provisions  are  here  referred  to: 

OmstUvMon  of  the  United  Staiet. 

Fourth  Amendment:  The  right  of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  e^fbcts  against  unreasonable  searches  and  seizures  shall  not 
be  violated,  etc. 

Fifth  Amendment:  No  person  •  «  «  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself,  etc. 

QmttUution  q/  Oregon. 

Article  I,  2  9:  No  law  shall  violate  the  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects  against  unreasonable  search  or  seizure,  etc. 

AiUcie  I,  §  12:  No  person  shall  *  «  «  be  compelled  in  any  criminal  prose- 
cution to  testify  against  himself.— Reporter. 
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was,  in  effect,  compelling  the  defendant  to  give  evidence 
against  himself.  Neither  of  these  objections  was  sus- 
tained by  the  court,  however,  and  the  evidence  was  held 
competent.  In  Lovelace  v.  State^  12  Lea,  721,  a  postal 
card  found  upon  the  person  of  the  defendant,  addressed 
to  another  party,  was  held  competent  evidence,  though 
not  proven  to  have  been  written  by  the  defendant.  And 
in  State  v.  Stair,  87  Mo.  268  (56  Am.  Rep.  449),  it  was 
held  that  a  writing  found  in  the  possession  of  the  defendant 
at  the  time  of  his  arrest  was  competent  evidence  against 
him.  State  v.  Baker,  33  W.  Va.  319  (10  S.  E.  639),  was  a 
prosecution  for  a  homicide, wherein  it  was  held  competent 
for  the  state  to  give  in  evidence,  over  the  prisoner's  objec- 
tions, pantaloons  taken  from  his  person  by  the  oflScer 
when  arrested,  supplemented  by  evidence  tending  to  show 
that  an  investigation  by  experts  had  revealed  blood  stains 
thereon.  We  think,  therefore,  it  is  no  objection  to  the 
introduction  of  the  letter  in  question  thaUit  was  found 
upon  the  person  of  the  defendant  at  the  time  of  his  arrest, 
and  taken  from  him  by  the  chief  of  police  in  making  the 
search  that  is  usually  made  of  arrested  persons. 

3.  Nor  do  we  think  it  was  incompetent  or  irrelevant. 
Miss  Rohr  testified  that  about  ten  minutes  before  8  o'clock 
in  the  evening  she  was  in  the  second  story  of  her  house, 
sitting  in  a  window  overlooking  the  sidewalk  ;  that  she 
heard  laughter,  and  looking  out  saw  a  young  man  and 
woman  passing  along  the  street.  The  young  lady  was 
reading  a  letter  consisting  of  two  or  three  sheets  of  paper, 
having  a  deep  printed  and  prominent  heading  like  a  letter 
from  a  business  house,  and  as  the  couple  were  opposite 
the  window  she  heard  the  lady  say,  "  What  a  funny  thing 
for  her  to  write!"  She  watched  the  couple  until  they 
reached  the  corner  of  the  street,  when  the  lady  handed  the 
letter  to  the  young  man,  who  inclosed  it  in  an  envelope 
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and  put  it  in  his  pocket.  Upon  being  shown  the  letter 
referred  to,  the  witness  testified  that  the  printing  thereon 
resembled  that  upon  the  letter  she  saw  the  young  lady 
reading,  and  to  the  best  of  her  knowledge  it  was  the  same 
letter,  but  as  she  was  about  twenty-five  feet  from  the  side- 
walk she  could  not  say  with  certainty.  Now,  one  of  the 
means  of  identifying  the  defendant  and  the  deceased  as 
the  parties  seen  by  Miss  Rohr  was  the  letter  deceased  was 
reading,  which  Miss  Rohr  testified  was,  to  the  best  of  her 
knowledge,  the  one  offered  in  evidence.  Although  she 
could  not  be  positive  that  it  was  the  same  letter,  yet  there 
were  marks  of  identity,  common  to  both,  suflBcient  to 
entitle  it  to  be  offered  and  admitted  as  testimony  for  the 
purpose  intended,  especially  since  counsel  for  defendant 
stated  that  if  it  was  offered  "  merely  for  the  purpose  of 
identifying  the  fact  that  Miss  Fitch  had  that  in  her  hand, 
during  the  time  she  was  in  company  with  this  boy,  I 
don't  think  I  have  any  objection,  but  I  do  object  to  its 
being  read  in  evidence."  No  effort  was  made  by  the 
state  to  prove  by  whom  the  letter  was  written,  nor  was 
anything  claimed  for  it  except  as  a  means  of  identifica- 
tion, and  for  this  purpose  it  was,  in  our  opinion,  compe- 
tent. 

4.  The  letter  having  been  properly  admitted  in  evi- 
dence, the  jury  were  entitled  to  inspect  and  read  it,  if 
they  so  desired.  Moreover,  it  was  so  connected  with  the 
conversation  of  the  parties  as  to  make  it  almost,  if  not 
quite,  a  part  thereof,  and  necessary  to  explain  the  remark 
of  the  deceased  concerning  its  contents. 

5.  It  is  urged  that  it  tended  to  blacken  the  character 
of  the  defendant,  and  to  prejudice  him  before  the  jury. 
If  this  were  true,  it  would  aflford  no  reason  for  its  non- 
admission  if  otherwise  competent ;   but  we  are  not  pre- 
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pared  to  say,  with  counsel  for  the  defendant,  that  of  itself 
it  would  have  such  an  effect,  and  no  extraneous  testimony 
was  given  or  offered  concerning  it,  except  the  statement 
made  by  the  defendant  to  the  chief  of  police  that  it  was 
written  by  a  married  woman. 

6.  The  next  contention  is  that  the  court  erred  in  admit- 
ting in  evidence  certain  declarations  made  by  the  defend- 
ant to  the  chief  of  police,  soon  after  his  arrest,  concerning 
his  illicit  intimacy  with  the  deceased.  It  is  elementary 
law  that  the  confessions  or  statements  made  by  a  pris- 
oner to  an  officer  having  him  in  custody  on  a  charge  of 
crime  are  inadmissible  against  him,  when  induced  by  the 
influence  of  hope  or  fear  {State  v.  Wintzingerode,  9  Or. 
153;  State  v.  Moran,  15  Or.  262,  14  Pac.  419);  but  the 
evidence  clearly  shows  that  the  alleged  statements  of  the 
defendant  do  not  come  within  this  rule.  The  chief  of 
police  testified  that  when  brought  to  his  office,  a  few 
hours  after  the  body  of  Miss  Fitch  was  discovered,  he 
was  informed,  before  he  made  any  statements  whatever, 
that  he  did  not  have  to  talk  or  answer  any  questions 
unless  he  wanted  to,  but  he  was  not  only  willing,  but 
anxious,  to  make  a  statement  in  reference  to  his  connec- 
tion with  the  matter,  and  that  no  hope  was  held  out  to 
him,  or  promises  made  that  it  would  be  to  his  advantage 
to  make  such  statement,  nor  was  there  any  attempt  to 
extort  it  by  threats.  Whatever  statement  he  made  was 
manifestly  his  voluntary  act,  uninfluenced  by  any  acts  or 
threats  of  the  officers,  and  was  therefore  competent  testi- 
mony :  Sparf  v.  United  States,  156  U.  S.  51  (15  Sup.  Ct. 
273);   Underbill,  Or.  Ev.  §  129. 

7.  It  is  argued,  however,  that  the  statements  related 
to  collateral  matters,  and  amounted  to  confessions  of  guilt 
of  other  offenses  than  that  alleged  in  the  indictment.    The 
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general  rule  is  unquestioned  that  evidence  of  a  distinct 
crime,  unconnected  with  that  alleged  in  the  indictment, 
can  not  be  given  against  a  party  on  trial ;  but  where  the 
evidence  offered  logically  forms  a  link  in  a  chain  of  cir- 
cumstances tending  to  connect  the  defendant  with  the 
commission  of  the  crime  charged  in  the  indictment,  or  is 
80  connected  therewith  as  to  form  one  entire  transac- 
tion, it  is  admissible,  although  it  may  tend  to  prove  other 
offenses :  StaU  v.  Baker,  23  Or.  441  (32  Pac.  161).  And 
under  this  rule  the  declarations  of  the  defendant  concern- 
ing his  association  with,  and  relationship  to,  the  deceased, 
were  undoubtedly  competent  and  material  testimony. 

8.  Two  or  three  days  after  the  death  of  Miss  Fitch  her 
mother  found  a  letter  in  her  room,  of  which  the  following 
is  a  copy : 

"Jtfy  Darling  Claire: 

"I  have  thought  so  much  about  you  in  the  last  twenty- 
four  hours  that  I  have  to  hear  from  you  some  way,  or  I 
believe  I  would  go  crazy.  I  can't  imagine  what  I  was 
thinking  about  when  I  told  you  I  could  wait  until  Satur- 
day to  hear  from  you.  I  haven't  done  anything  to-day 
but  think  and  think.  Last  night  I  laid  awake,  and  won- 
dered if  you  were  awake,  too ;  what  you  were  thinking 
about ;  and,  most  of  all,  what  you  thought  of  me.  Claire, 
if  I  thought  you  didn't  care  anything  for  me,  I  wouldn't 
care  what  became  of  me.  I  have  been  worrying  all  night 
and  all  day  about  what  you  told  me  yesterday.  It  is 
dangerous  to  let  yourself  go  that  way  so  long.  0, 1  wish 
I  could  see  you  and  talk  to  you,  and  understand  things 
better.  And  I  have  so  many  things  to  tell  you, — things 
which  you  must  know,  and  I  know  there  is  no  one  else 
to  tell  you.  I  walked  up  and  down  Grand  Avenue  for 
an  hour  and  a  half  to-night  in  hopes  of  seeing  you,  but 
failed  entirely,  and  came  home  almost  worried  to  death. 
For  my  sake,  Claire,  be  careful  what  you  do  now,  at  least 
until  I  have  had  a  good  talk  with  you ;  and  be  careful 
of  your  folks.     Mothers  generally  are  very  careful,  and 
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it  would  almost  kill  me  if  I  should  get  you  in  any  trouble 
of  this  kind.  Keep  your  own  council^  and  confide  in  no 
one  until  you  see  me.  If  you  are  in  trouWe,  you  can 
alw^ays  find  me  at  543  Oak  at  night,  and  in  daytime  tele- 
phone to  Main  719,  and  ask  for  *Clay,'  and  if  he  isn't 
there  leave  word  for  me, — worded  of  course,  so  I  can 
understand  it  and  no  one  else.  Don't  be  afraid  to  send 
for  me  at  any  time  if  you  need  me.  Answer  this  as  soon 
as  possible,  please,  and  tell  me  everything,  and,  if  you 
can  possibly,  let  me  see  you,  even  for  a  few  minutes, 
Wednesday  or  Tliursday.  With  all  my  love. 
**  Yours,  forever, 

''[Signed]  Frank." 

The  state,  contending  that  this  letter  was  written  by 
the  defendant,  oflTered  it  in  evidence,  and  it  was  admitted 
over  his  objection  and  exception.  It  is  insisted  that  the 
court  erred  in  this  respect,  because  there  was  no  proof 
that  it  was  written  by  the  defendant.  But  we  think 
the  testimony  suflicient  upon  this  point.  The  witnesses 
Brandes  and  Clay  Morse  both  testified  that  they  knew  his 
handwriting,  and  believed  the  letter  to  have  been  written 
by  him,  and  the  witness  Day  testified  that  while  the 
defendant  was  in  jail  he  was  shown  a  copy  of  the  letter, 
and  after  reading  it  over  said  that  he  had  written  the 
original.  This  was  sufficient  proof  of  its  authenticity  to 
entitle  it  to  be  admitted  in  evidence. 

9.  Clay  Morse,  a  witness  for  the  prosecution,  testi- 
fied that  he  was  acquainted  with  the  defendant  and  Miss 
Fitch ;  that  they  attended  the  high  school,  where  they 
became  acquainted ;  that  defendant  had  been  keeping 
company  with  her  off"  and  on  since  that  time  ;  that  wit- 
ness had  carried  notes  from  him  to  her  several  times,  and 
defendant  had  often  talked  to  him  about  their  intimacy, 
her  supposed  condition,  and  his  fears  on  account  thereof ; 
that  defendant  went  to  work  for  witness'  father  about  the 
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middle  of  April,  since  which  time  he  had  lived  at  their 
house  and  roomed  with  witness ;  that  witness  was  at 
home  the  liight  of  July  19,  and  found  the  defendant  in 
bed  with  him  the  next  morning,  about  6  o'clock,  when 
they  were  called  to  breakfast,  but  did  not  know  when 
he  came  in  ;  and  that  he  was  sure  he  did  not  have  a  con- 
versation with  the  defendant  that  morning.  He  was  then 
asked  by  counsel  for  the  state  if  prior  to  that  time  he  had 
not  made  a  statement  to  the  effect  that  he  did  have  a  con- 
versation with  the  defendant  in  the  morning.  Objection 
was  made,  and  the  court  ruled  that  the  question  was  in- 
competent if  intended  for  the  purpose  of  impeachment ; 
whereupon  the  state  disclaimed  such  purpose,  and  the 
objection  was  overruled.  Witness  was  then  shown  a 
paper  signed  by  him,  purporting  to  be  his  testimony  when 
examined  as  a  witness  by  the  district  attorney  under  the 
information  law,  and  asked  if  he  did  not  at  that  time, 
while  under  oath,  make  the  following  statement:  *'I 
awoke  in  the  morning  about  6  o'clock,  and  found  Mc- 
Daniel  in  bed  with  me.  I  started  to  dress  myself.  He 
said  to  me,  '  Did  you  hear  me  come  to  bed  last  night?' 
I  said,  *No.'  He  then  said,  'Well,  don't  tell  any  one 
about  it ;  keep  still  about  it.'  I  said  I  wouldn't  say  any- 
thing about  it."  Objection  was  made  to  this  question  on 
the  ground  that  it  was  an  attempt  on  the  part  of  the 
state  to  lay  a  foundation  for  the  impeachment  of  its 
own  witness,  which  was  overruled,  and  the  witness  an- 
swered that  he  did  make  such  a  statement,  but  that  the 
district  attorney,  his  deputy,  the  chief  of  police,  some 
detectives,  and  other  gentlemen  were  present,  and  all 
talking  to  him  at  the  same  time,  and  *'they  had  me 
pretty  well  rattled,  and  I  was  scared."  It  is  argued 
that  this  question,  and  the  evidence  sought  to  be  elicited 
thereby,  were  incompetent,  because  the  witness  had  sim- 
ply denied  having  any  conversation  with  the  defendant 
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<at  the  time  referred  to,  and  that  a  partv  can  not  impeach 
his  own  witness  on  account  of  mere  negative  testimony. 
As  a  general  rule,  this  may  be  conceded  {State  v.  Steeves^ 
29  Or.  85,  98,  43  Pac.  947);  but  the  testimony  of  the 
witness  was  contradictory  of  that  previously  given  in  be- 
half of  the  state.  The  chief  of  police  testified  that  at 
the  time  of  defendant's  arrest  he  voluntarily  stated  that 
the  next  morning  after  the  disappearance  of  Miss  Fitch 
he  had  a  conversation  with  the  witness  Morse,  in  which 
reference  was  made  to  the  time  he  came  home  the  night 
before.  The  testimony  of  the  witness  was  therefore 
material  and  prejudicial  to  the  state,  and,  under  Section 
838  of  Hill's  Ann.  Laws,*  it  had  a  right  to  lay  the  foun- 
dation for  his  impeachment  by  the  inquiry  as  to  whether 
he  had  at  other  times  made  statements  inconsistent  with 
his  testimony  at  the  trial.  It  is  contended,  however, 
that  the  state  was  not  surprised  by  the  testimony  of  the 
witness,  because  he  had  given  similar  testimony  before 
a  coroner's  jury.  The  witness  had  previously  testified 
before  the  district  attorney,  and  again  before  the  coro- 
ner's jury,  and  upon  this  point  his  testimony  was  incon- 
sistent and  contradictory,  and  we  do  not  think  the  state 
should  be  denied  the  right  to  show  that  the  witness  had 
made  statements  out  of  court  inconsistent  with  his  testi- 
mony therein,  on  account  of  evidence  he  may  have  given 
before  the  coroner. 


*Sec.  838.  The  party  producing  a  wltnesfl  Is  not  allowed  to  Impeach  hU  credit 
by  evidence  of  bad  character,  but  he  may  contradict  him  by  other  evidence,  and 
may  also  show  that  he  has  made  at  other  times  statements  inconsistent  with  his 
present  testimony,  as  provided  in  section  Sil. 

Sec.  841.  A  witness  may  also  be  impeached  by  evidence  that  he  has  made,  at 
other  times,  statements  inconsistent  with  his  present  testimony ;  but  before  this 
can  be  done,  the  statements  must  be  related  to  him,  with  the  circumstances  of 
times,  places,  and  persons  present;  and  he  shall  be  asked  whether  he  has  made 
such  statements,  and  If  so,  allowed  to  explain  them.  If  the  statements  be  in 
writing,  they  shall  be  shown  to  the  witness  before  any  question  Is  put  to  him 
concerning  them. 
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Objection  was  also  made  to  the  attempt  of  the  state  to 
impeach  the  witness  on  account  of  contradictory  state- 
ments he  made  in  reference  to  the  date  when  the  letter 
offered  and  admitted  in  evidence  was  written  by  the  de- 
fendant. But  what  we  have  already  said  disposes  of 
that  objection. 

10.  In  ruling  upon  objections  made  to  the  introduc- 
tion of  testimony,  and  while  the  witness  Morse  was  on 
the  stand,  the  court  stated,  in  the  presence  of  the  jury  : 
**  This  witness  is  the  personal  friend  of  the  defendant ;" 
that  they  roomed  and  slept  together ;  and  that  defendant 
was  in  the  service  of  the  witness'  father,  and  *'the  pre- 
sumption would  be,  as  far  as  that  goes,  that  he  is  friendly 
to  the  defendant  in  this  case."  Exception  was  taken  to 
the  remarks  of  the  court  in  intimating  that  the  witness 
was  antagonistic  to  the  state.  The  court  thereupon 
remarked:  *'The  court  has  not  said  the  witness  was 
antagonistic  to  the  state,  but  simply  said  he  was  a  room- 
mate of  the  defendant,  and  that  the  defendant  was  in'the 
employ  of  the  father  of  the  witness.  The  jury  may  draw 
whatever  inference  they  may  see  fit."  Thereafter,  dur- 
ing the  cross-examination  of  the  witness,  the  court,  ad- 
dressing defendant's  attorney,  said  :  '*This  witness  has 
shown  that  he  should  not  be  asked  leading  questions, 
even  on  cross-examination.  That  is  subject  to  the  dis- 
cretion of  the  court,  and  the  court  thinks  that  this  wit- 
ness is  so  favorable  to  your  side  that  leading  questions 
need  not  be  put."  Exception  was  taken  to  the  remark 
that  the  witness  is  ''favorable  to  our  side,"  whereupon 
the  court  said  :  "  Very  well.  The  court  does  not  exactly 
understand  whether  you  are  excepting  to  the  ruling,  or* 
some  statement  that  the  court  made."     Counsel  for  the 

defendant:    **I  am  excepting  to  the  statement  in  the 
39  Ob.— 12. 
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ruling  that  this  witness  is  favorable  to  the  defense." 
The  court:  **So  far  as  any  statement  of  fact  is  con- 
cerned, the  court  will  withdraw  any  remark  as  to  the 
fact  concerning  this  witness,  and  the  jury  will  disregard 
any  remark  of  the  court  as  having  nothing  to  do  with  the 
case.  The  court  simply  rules  that  the  counsel  for  defend- 
ant in  this  case  ought  not  to  ask  questions  that  suggest 
answers  to  this  witness."  It  is  argued  that  these  com- 
ments of  the  court  in  reference  to  the  witness  constitute 
an  invasion  of  the  province  of  the  jury,  and  are  preju- 
dicial error.  It  is  universally  conceded  that  under  our 
system  the  jury  are  the  exclusive  judges  of  the  credibility 
of  the  witness,  and  it  is  error  for  the  court  to  assume  to 
determine  that  question  :  State  v.  Lucas^  24  Or.  168  (33 
Pac.  538,  666).  The  remarks  of  the  court,  however,  were 
not  made  to  the  jury,  but  in  passing  upon  the  competency 
of  evidence.  In  such  a  case  the  court  has  a  right  to  use 
such  language  as  is  necessary  to  make  its  ruling  under- 
stood, and  in  this  case  any  error  that  may  have  been 
committed  was,  in  our  opinion,  cured  by  the  subsequent 
withdrawal  of  the  objectionable  words,  and  the  instruc- 
tion to  the  jury  to  disregard  them  :  Reinhold  v.  State,  130 
Ind.  467  (30  N.  E.  606);  Ryan  v.  State,  83  Wis.  486  (53 
N.  W.  836);  Commonwealth  v.  Ward,  157  Mass.  482  (32 
N.  E.  663);  People  v.  Northey,  77  Gal.  618  (19  Pac.  865,  20 
Pac.  129).  Nothing  is  claimed  for  the  statement  that  the 
defendant  ought  not  to  be  permitted  to  ask  witness  lead- 
ing questions  on  cross-examination,  and  the  record  shows 
that  he  was  permitted  to  cross-examine  the  witness  at  very 
great  length,  and  to  ask  leading  questions.  If,  therefore, 
it  be  conceded  that  the  language  used  by  the  court  in  refer- 
*ence  to  the  witness  reflected  upon  his  credibility,  and  was 
improper,  the  remark  became  harmless  by  reason  of  the 
subsequent  action  of  the  court  in  withdrawing  the  objec- 
tionable words.     As  soon  as  its  attention  was  called  to 
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the  matter,  and  to  counsel's  position  in  reference  thereto, 
it  very  promptly  endeavored  to  correct  any  erroneous  im- 
pression the  jury  may  have  received  therefrom.  More- 
over, it  appears  that  full  instructions  were  given  upon 
this  point,  and  the  jury  were  undoubtedly  made  to  under- 
stand that  they  were  not  to  be  influenced  by  any  remarks 
of  the  court  in  reference  to  the  facts  of  the  case  or  the 
credibility  of  witnesses,  and  that  they  were  the  sole  judges 
in  matters  of  that  kind. 

11.  It  is  next  urged  that  the  court  erred  in  permitting 
Mrs.  Fitch,  the  mother  of  the  deceased,  to  testify  that 
she  and  her  daughter  Agnes  intended  to  be  absent  from 
home  the  Saturday  following  the  seventeenth  of  July,  and 
that  her  daughter  Clara  was  informed  of  that  fact.  This 
evidence  was  offered  and  admitted  as  explanatory  of  the 
intimation  in  the  letter  alleged  to  have  been  written  by 
defendant  to  the  deceased,  a  few  days  before  her  death, 
that  they  had  made  an  appointment  for  Saturday,  and 
as  a  reason  for  their  selecting  that  day,  and  was,  we 
think,  competent. 

12.  During  the  cross-examination  of  the  witness  Ne- 
critz  she  was  asked  if,  when  examined  by  the  district  attor- 
ney, she  was  sworn  not  to  disclose  what  occurred  or  to 
repeat  her  statements  to  any  one  else.  Objection  was 
made  to  the  question  on  the  ground  that  it  was  not  proper 
cross-examination  and  incompetent,  during  the  argument 
on  which  the  deputy  district  attorney  made  use  of  the 
following  language:  ** In  what  way  does  this  disprove 
the  fact  that  McDaniel  strangled  this  girl?  I  think  it  is 
pettifogging  of  the  worst  kind.''  Objection  was  made  to 
this  remark,  and  the  court  thereupon  said,  **There  is  no 
need  to  use  such  language."  While  the  remark  of  coun- 
sel may  have  been  ill  advised,  it  does  not  appear  to  have 
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been  made  for  the  purpose  of  prejudicing  the  jury  against 
the  defendant,  and]|the  observation  of  the  court  in  refer- 
ence thereto  had  the  effect  of  a  direction  to  the  jury  to 
disregard  it,  and  at  the  proper  time  they  were  expressly 
so  instructed. 

13.  This  witness  testified  that  she  was  in  HoUaday 
Park  the  evening  of  July  19,  and  saw  defendant  and  the 
deceased  returning  towards  home,  and  said  that  they 
seemed  happy.  On  redirect  examination,  she  was  asked, 
**What  you  mean  by  being  'happy'  was  that  they  were 
interested  in  each  other?"  Objection  was  made  thereto 
as  being  leading,  whereupon  the  deputy  district  attorney 
said  to  the  court :  '*She  is  a  reluctant  witness,  and  your 
honor  can  see  that  she  has  been  talking  with  counsel. 
She  is  somewhat  antagonistic  to  the  state.  It  is  for  your 
honor  to  pass  upon  whether  I  can  put  leading  questions 
to  a  witness  who  appears  a  little  adverse  to  the  interests 
of  the  state,  and  in  the  face  of  the  fact  that  she  has  been 
talking  with  counsel  for  the  defendant  in  this  case." 
Exception  was  taken  to  the  statement  that  witness  was 
antagonistic  to  the  state,  and  that  she  had  been  talking 
with  defendant's  counsel,  whereupon  the  court  ruled : 
'*The  jury  will  be  the  judge  as  to  whether  the  testi- 
mony is  for  or  against  the  state,  as  far  as  this  witness 
is  concerned.  The  other  statements  of  counsel  should 
be  disregarded.  Even  if  she  has  been  talking  with  the 
attorneys,  it  is  no  objection."  This  ruling,  together  with 
the  subsequent  instruction  to  the  jury  that  they  should 
disregard  any  remarks  of  counsel  for  the  state  not  based 
on  evidence,  rendered  harmless  the  language  used  by  the 
deputy  district  attorney,  if  it  was  otherwise  improper. 

14.  One  Chris  Luft  was  called  as  a  witness  for  the 
state,  and  testified,  among  other  things,  that  some  time 
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between  the  first  and  tenth  of  June,  1899,  he  had  a  con- 
versatiop  with  defendant  about  Miss  Fitch  and  her  people, 
and  asked  him  what  kind  of  a  man  Mr.  Fitch  was,  to 
which  he  answered,  "I  think  he  is  a  pretty  savage  old 
bulldog."  Witness  was  then  shown  an  aflSdavit,  signed 
by  him  in  the  oflSce  of  the  district  attorney,  and  asked  if 
he  did  not  at  the  time  the  affidavit  was  made,  and  in  the 
presence  of  the  parties  there  assembled  (naming  them), 
say,  in  addition  to  what  he  had  already  testified  to  on 
the  trial  in  reference  to  Mr.  Fitch,  that  defendant  said 
'*he  was  afraid  to  go  with  her  on  that  account."  Objec- 
tion was  made  to  the  question  on  the  ground  that  it  was 
an  attempt  by  the  state  to  contradict  and  impeach  its 
own  witness.  As  we  have  already  said,  the  state  is  en- 
titled, under  the  statute,  to  show  that  a  witness  called 
by  it  has  made  statements  out  of  court  inconsistent  with 
his  present  testimony,  and,  under  this  rule,  the  evidence 
objected  to  was  manifestly  competent.  The  testimony 
upon  this  point  was  material,  according  to  the  state's 
theory  of  the  case,  and  therefore  the  denial  of  the  witness 
that  defendant  said  he  was  afraid  to  go  with  deceased  on 
account  of  her  parents  was  adverse  to  the  state,  and  it 
clearly  had  a  right  to  call  the  witness'  attention  to  his 
previous  statements  in  reference  to  the  matter,  not  only 
for  the  purpose  of  refreshing  his  memory,  but  in  order 
to  lay  the  foundation  for  his  subsequent  impeachment, 
should  it  be  deemed  necessary. 

15.  Mr.  Milton  Weidler,  Secretary  of  the  Portland 
Fire  Department,  whose  duty  it  is  to  keep  the  record  of 
the  fire  alarms,  was  called  as  a  witness  for  the  prosecu- 
tion, and  testified  that  the  fire  bell  did  not  ring  on  the 
evening  of  July  19  up  to  12  o'clock  midnight ;  that  he 
based  his  knowledge  upon  the  fact  that  the  city  keeps  a 
register  and  system  of  electric  apparatus  by  which  every 
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fire  alarm  is  automatically  indicated  in  the  office,  under 
which  it  is  impossible  for  an  alarm  to  be  rung  T^ithout  a 
record  being  made  of  it,  and  thus  coming  to  the  knowl- 
edge of  the  witness.  Objection  was  made  to  the  intro- 
duction of  this  testimony,  on  the  ground  that  the  witness 
was  not  speaking  from  personal  knowledge,  but  from 
that  derived  from  the  record  of  the  department.  As  we 
understand  the  law,  however,  such  evidence  is  compe- 
tent :  Willis  V.  Lance,  28  Or.  371  (43  Pac.  384, 487) ;  Knott 
V.  Raleigh,  etc,  R,  R.  Co.  98  N.  C.  73  (3  S.  E.  735,  2  Am. 
St.  Rep.  321). 

16.  Frank  Kerslake  testified  that  on  the  night  of  the 
nineteenth  of  July  he  saw  some  man  go  into  the  resi- 
dence of  Mr.  Morse,  where  defendant  lived,  but  that  he 
could  not  recognize  the  party,  and  did  not  notice  the 
direction  from  which  he  came,  although  he  thought  he 
came  from  the  north  ;  that  it  was  either  tea  minutes  to 
12  or  ten  minutes  after  12  o'clock.  No  objection  was 
made  to  the  admission  of  this  testimony,  nor  motion  to 
strike  it  out ;  but  defendant  requested  the  court  to  direct 
the  jury  to  disregard  it,  and  the  refusal  to  give  such  in- 
struction is  assigned  as  error.  *'  The  authorities  seem  to 
be  uniform,"  says  Mr.  Justice  Wolverton,  in  First  Nat. 
Bank  v.  Home  Ins.  Co.  33  Or.  234,  237  (52  Pac.  1055), 
**that  a  party  who  has  permitted  incompetent  or  irrele- 
vant testimony  to  go  to  the  jury  without  seasonable 
objection  will  not  be  entitled  as  of  right  to  have  it  with- 
drawn by  instructions  when  the  case  is  ripe  for  the  jury." 
So  that,  if  the  testimony  of  Kerslake  was  in  fact  incom- 
petent and  irrelevant,  the  defendant  waived  his  right  to 
have  it  stricken  out  by  not  making  seasonable  objection. 

17.  It  seems  to  us,  however,  that  the  testimony  was 
competent  and  material,  for  the  reason  that  it  was  shown 
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that  the  only  men  who  were  staying  at  the  Morse  resi- 
dence on  the  night  of  the  nineteenth  of  July  were  A.  P, 
Morse,  his  son  Clay,  and  the  defendant.  It  was  further 
shown  that  Mr.  Morse  and  his  son  were  both  in  the  house, 
and  had  retired  long  prior  to  the  time  Kerslake  asserted 
he  saw  some  one  go  in,  and  hence  the  evidence  was  com- 
petent as  tending  to  establish  the  time  at  which  the  de- 
fendant returned  home. 

18.  One  Nathan  Coffman,  a  witness  for  the  defense, 
was  asked,  upon  cross-examination,  if  he  had  not  at  a 
certain  time  been  convicted  of  drunkenness,  and,  over 
the  objection  of  the  defendant,  was  permitted  to  answer. 
Subsequently  the  court,  upon  reflection,  reversed  its  rul- 
ing upon  this  point,  and  instructed  the  jury  to  disregard 
any  evidence  in  reference  to  the  witness  having  been  con- 
victed of  drunkenness.  The  admission  of  such  testimony 
was  thus  rendered  harmless,  even  if  it  was  erroneous  in 
the  first  instance. 

19.  A.  P.  Morse,  a  witness  for  the  defendant,  gave 
evidence  to  the  effect  that  he  heard  defendant  come  home 
on  the  night  of  the  nineteenth  at  about  11:30;  that  he 
heard  his  footsteps  on  the  stairs,  and  heard  him  go  into 
his  room  and  shut  the  door.  On  cross-examination  he 
was  asked  several  impeaching  questions  regarding  this 
testimony,  and  the  statements  he  had  made  before  the 
grand  jury  in  reference  to  the  matter.  Thereafter,  on  re- 
buttal, S.  M.  Mears,  a  member  of  the  grand  jury,  was 
called,  and  testified,  on  his  direct  examination,  that  Morse 
stated  before  the  grand  jury  that  he  did  not  hear  the  de- 
fendant come  into  the  house  that  night ;  that  he  (Morse) 
went  to  bed  about  9  o'clock,  and  to  sleep  immediately ; 
that  he  woke  up  once  during  the  night,  and  heard  a 
squeaking  noise  on  the  front  steps,  but  did  not  know  what 
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it  was,  and  went  to  sleep  again,  and  did  not  wake  up  until 
5  o'clock  in  the  morning.  On  cross-examination  he  was 
asked  if  Morse  said  he  heard  defendant  come  upstairs, 
and  answered  that  he  was  not  sure  that  specific  question 
was  asked  Morse,  but  that  the  grand  jury  questioned  him 
particularly  to  find  out  whether  he  knew  when  defendant 
came  into  the  house,  and,  from  his  general  testimony, 
'*we  found  out  that  he  didn't  know."  Counsel  for  de- 
fendant thereupon  moved  to  strike  out  the  testimony  of 
the  witness  on  the  ground  that  he  had  testified  as  to  his 
conclusions  rather  than  to  specific  statements  of  the  wit- 
ness Morse  before  the  grand  jury.  But  this  is  not,  in  our 
opinion,  a  proper  interpretation  of  the  testimony  of  the 
witness,  and  the  motion  was  properly  overruled. 

20 .  At  the  proper  time  counsel  for  defendant  requested 
the  court  to  give  the  jury  certain  instructions,  numbered 
one  to  twenty-nine,  inclusive,  all  of  which  were  refused, 
except  as  embodied  in  the  general  charge.  An  assign- 
ment of  error  is  based  upon  the  refusal  to  give  each  of  the 
instructions  so  requested,  but  it  is  unnecessary  to  consider 
them  in  detail,  because  an  examination  of  the  general 
charge  of  the  court  discloses  the  fact  that  all  the  instruc- 
tions requested  by  the  defendant  which  were  pertinent 
to  the  case  were  covered  by  and  embodied  in  the  general 
charge. 

21.  Within  the  proper  time,  a  motion  for  a  new  trial 
was  made,  on  the  ground  that  one  of  the  jurors  had  testi- 
fied on  his  voir  dire  that  he  had  no  particular  information 
about  the  case,  and  no  fixed  or  settled  opinion,  when  in 
truth  and  in  fact  he  had  repeatedly  declared  that  defend- 
ant was  guilty  as  charged,  and,  if  not,  he  ought  to  be 
hung  on  general  principles  anyhow.  The  material  parts 
of  the  affidavit  upon  which  this  motion  is  based  were  con- 
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tradicted  by  the  juror,  also  by  other  parties,  so  that  it 
presented  a  question  of  fact,  and  we  are  not  disposed  to 
disturb  the  findings  of  the  trial  court  in  reference  thereto  : 
State  V.  Magers,  36  Or.  38  (58  Pac.  892).  The  record 
shows,  and  it  is  unquestioned,  that  whatever  may  be  the 
fact  in  regard  to  the  juror's  previous  statements  or  knowl- 
edge concerning  the  crime,  and  defendant's  connection 
therewith,  as  a  juror  he  was  favorable  to  the  defense,  and 
stood  for  acquittal  as  against  a  verdict  of  murder  in  the 
first  degree. 

22.  After  the  time  in  which  to  file  a  motion  for  a  new 
trial  had  expired,  the  defendant  filed  what  is  called  a 
'* supplemental  motion,"  based  on  the  alleged  misconduct 
of  the  jury  and  bailiff  in  charge  thereof.  But,  as  the 
motion  came  too  late,  it  was,  we  think,  properly  disre- 
garded by  the  trial  court. 

Having  considered  in  detail  all  the  assignments  of 
error,  we  are  agreed  that  the  judgment  of  the  court  below 
should  be  affirmed,  and  it  is  so  ordered.       Affirmed. 


Argued  14  February ;  decided  15  April,  1001. 
SOUTHERN  OREGON  CO.  r.  COOS  COUNTY.  _ 

[64  Pac.  616.]  m_w\ 

Nature  of  Acts  of  Assessment  and  Equalization.*  ^   ^^ 

1.  An  assesaor  acta  Judicially  in  determining  the  values  at  which  property  ' 
shall  be  aaaessed,  and  the  county  board  of  equallEation  also  acta  judicially  in 
revising  the  asaeaament:  Steel  v.  Fell^  29  Or.  at  p.  276,  and  Oregon  Ooal  Oo.  v.  Coos 
Omniy^  80  Or.  at  p.  810,  approved. 

Retiew  of  Board  of  Equalization. 

2.  A  county  board  of  equalization  la  a  tribunal  whoae  decialona  respecting 
the  aaaeasment  agalnat  a  taxpayer  may  be  reviewed  upon  the  ultimate  facta  ap- 
pearing of  record. 

Injunction— Fraudulent  Act  of  Assessor— Pleading. 

8.    A  complaint  praying  for  an  ii^  unction  against  a  tax  based  on  an  asaees- 


*  Note.— See  a  collection  of  anthorltiea  on  this  point  in  16  L.  R.  A.  on  p.  109. 

—  Reporter. 
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ment  that  is  claimed  to  be  fraudulent  and  arbitrary  must  show  some  ooliualon 
and  unfair  action  by  the  county  board  of  equalization,  for  the  assessment  has 
been  reviewed  and  its  fairness  determined  by  that  board,  and  its  judgment  pre- 
sumably unbiased  has  superseded  that  of  the  assessor.  This  is  particularly  true 
where  the  board  has  heard  the  taxpayer  and  materially  reduced  the  assessment. 

Fraudulent  Assessment— Ovebvaluation. 

4.  An  assessment  is  not  fraudulent  merely  because  It  is  excessive,  but  a  gross 
overyal nation  is  presumably  intentional  and  arbitrary :  Oregon  dt  OoU,  IL  R.  Ob,  v. 
Jackson  County ^  88  Or.  580,  cited. 

Equity  Jurisdiction— Opinions  on  Value. 

h.  Where  there  appears  to  be  an  honest  difference  of  opinion  among  compe- 
tent Judges  as  to  the  value  of  property,  and  it  has  not  been  grossly  overvalued, 
equity  will  not  ehJoln  the  collection  of  taxes  based  on  the  official  assessment. 

From  Coos  :   J.  C.  Fullbrton,  Judge. 

This  is  a  suit  commenced  by  the  Southern  Oregon 
Company  against  Coos  County  and  its  officers  to  restrain 
the  collection  of  certain  taxes  for  the  years  1893  and  1894. 
The  interlocutory  injunction  having  been  made  perpetual, 
defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr,  S.  II.  Hazard. 

For  respondent  there  was  a  brief  over  the  name  of 
Dolph,  Mallory^  Simon  &  Gearin,  with  an  oral  argument 
by  Mr,  Rufus  Mallory, 

Mb.  Justice  Wolverton  delivered  the  opinion. 

J.  A.  James,  Assessor  of  Coos  County  for  the  year 
1893,  assessed  the  property  of  the  plaintiff,  consisting  of 
a  large  amount  of  real  estate,  including  a  sawmill,  build- 
ings and  improvements,  and  considerable  personal  prop- 
erty, comprising  a  steamer,  rolling  stock  of  a  railroad, 
logs,  lumber,  money,  notes,  and  accounts,  at  the  sum  of 
$463,791.  This  assessment  was  reduced  by  the  board  of 
equalization  and  the  county  court  to  $332,978.  The  tax 
having  been  levied,  and  the  roll,  together  with  a  proper 
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warrant,  placed  in  the  hands  of  the  sheriff,  directing  and 
requiring  him  to  collect  such  tax  by  demanding  payment 
of  the  persons  charged  in  said  roll,  and  by  levy  and  sale 
of  the  property,  if  necessary,  the  plaintiff,  after  tendering 
what  is  alleged  to  be  all  the  taxes  rightfully  due  upon  a 
reasonable  and  just  valuation,  instituted  this  suit  to  en- 
join the  collection  of  the  balance  of  the  tax  so  levied. 
The  complaint  alleged  that  the  assessor  made  a  pretended 
assessment  of  the  plaintiff's  property,  giving  a  list  thereof, 
but  the  valuations  extended,  aggregating  $332,978,  are 
such  as  were  affixed  thereto  after  the  boards  of  equaliza- 
tion had  equalized  the  same  ;  which  is  followed  by  a  list 
prepared  by  plaintiff  with  the  alleged  true  cash  values 
extended,  aggregating  $222,850.  Continuing,  it  further 
alleges  that  in  making  said  assessment  the  said  James, 
as  such  assessor,  did  not  assess  the  property  of  the  plain- 
tiff in  equal,  uniform,  or  ratable  proportion  to  the  assess- 
ment of  like  property  similarly  situated  and  of  equal 
value  in  said  county,  but,  on  the  contrary,  he  unlawfully, 
wrongfully,  and  fraudulently  discriminated  against  the 
plaintiff,  and  placed  a  valuation  upon  its  said  property 
in  excess  of  its  true  cash  value  as  indicated  by  the  lists 
alluded  to,  and  more  than  upon  the  property  of  equal 
value  and  similarly  situated  assessed  and  valued  by  him. 
Beyond  this,  some  irregularities  in  the  assessment  pro- 
ceedings are  complained  of.  The  answer  puts  in  issue 
the  alleged  true  cash  value  stated  in  the  complaint,  and 
denies  specifically  the  allegations  of  fraud  on  the  part  of 
the  assessor  and  of  irregularities  in  the  proceedings.  It 
admits,  however,  that  the  assessor  may  have  assessed  the 
plaintiff's  real  estate  for  more  than  its  true  cash  value, 
but  sets  forth  affirmatively  that  the  board  of  equalization 
and  the  county  court,  upon  the  application  of  the  plain- 
tiff, after  hearing  proofs  touching  the  matter,  reduced 
such  assessments  so  that  none  of  the  plaintiff's  property 
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was  assessed  above  its  value,  or  for  more  than  like  prop- 
erty was  assessed  in  Coos  County.  Other  issues  were 
tendered,  but  they  are  not  material  to  the  controversy. 

The  testimony  adduced  at  the  trial  tended  strongly  to 
show  that  the  assessor  acted  arbitrarily  and  capriciously, 
and  without  the  exercise  of  his  honest  judgment,  in  iBxing 
the  valuations  of  plaintiff's  property.  Indeed,  this  may 
be  conceded.  It  is  further  shown  that  the  plaintiff  ap- 
peared before  the  county  board  of  equalization  when  it 
met  on  the  fourth  Monday  in  September,  1893,  and  ap- 
plied for  a  reduction  of  its  assessment.  The  hearing  was 
continued  to  an  adjourned  session  of  the  board  held  in 
October,  at  which  time  the  plaintiff  produced  a  large 
amount  of  testimony  relative  to  values  as  it  pertained  to 
its  property,  which  was  taken  down  in  shorthand,  sub- 
sequently extended,  and  offered  and  admitted  in  evidence 
herein.  What  took  place  during  the  time  of  these  pro- 
ceedings and  at  such  as  were  held  later  is  related  by 
D.  L.  Watson,  who  was  then  county  judge,  and  by  virtue 
of  his  office  was  a  member  of  the  board  of  equalization. 
He  says  :  ''On  the  sixteenth  day  of  October  we  met  as  a 
board  of  equalization,  and  proceeded  to  hear  claims  for 
reductions  of  taxes,  and  to  equalize  tax  assessments  for 
that  year,  until,  I  think,  the  twenty-second  or  twenty- 
third  of  October,  during  which  time  we  took  a  great  deal 
of  testimony  of  different  parties.  The  plaintiff  was  pre?- 
ent  by  its  secretary,  R.  E.  Shine,  and  its  general  man- 
ager,— I  think  Mr.  Smith  was  there, — and  by  its  attorney, 
John  A.  Gray.  They  furnished  the  board  with  what  they 
claimed  to  be  a  statement  of  valuations  that  should  be 
placed  upon  its  property.  The  testimony  offered  was 
principally  for  the  purpose  and  with  the  view  of  reducing 
it  to  about  what  they  claimed  it  should  be  assessed  at. 
The  board  did  not  agree .  There  was  the  clerk  ;  on  mat- 
ters of  reducing  the  assessments  he  stood  in  with  the 
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assessor,  and  sustained  the  assessment.  My  record  in 
the  matter,  as  the  record  will  show,  was  in  a  great  many 
cases  in  favor  of  reducing  the  tax.  We  finally,  after  sit- 
ting from  about  the  sixteenth  to  the  twenty-second  day 
of  October,  came  to  the  conclusion  that  the  whole  assess- 
ment of  Coos  County  was  too  high,  as  property  was  then 
dropping,  and  the  prices  paid  for  property  were  not  as 
large  as  the  year  before.  So  we  made  a  horizontal  cut  on 
all  property  of  twenty-five  per  cent  except  goods,  wares, 
merchandise,  money,  notes,  and  accounts.  There  were 
some  small  corrections  and  some  reductions  made  before 
this  on  some  property  of  the  plaintiff,  but  it  did  not 
amount  to  much.  At  the  January  term  of  court  of  1894 
the  plaintiff  appeared  by  R.  E.  Shine  and  John  A.  Gray, 
its  attorney,  and  asked  to  have  the  county  court  re-exam- 
ine and  correct  its  assessment.  The  plaintiff  at  the  time 
submitted  its  petition,  and  also  the  testimony  that  had 
been  taken  by  W.  U.  Douglas  at  the  time  it  appeared 
before  the  board  in  October  for  the  purpose  of  reducing 
its  tax.  The  county  court,  as  a  board  of  equalization, 
again  took  up  the  matter  of  the  assessment  of  the  plain- 
tiff and  numerous  others,  and  made  such  reductions  on 
the  valuation  of  their  poperty  as  we  thought  best.  At 
that  time  the  county  board  consisted  of  S.  J.  McCloskey, 
D.  E.  Stitt,  and  myself.  We  examined  the  assessment 
so  far  as  we  had  time  to  do  it,  and  we  found  in  some  in- 
stances where  property  had  been,  we  thought,  assessed 
lower  than  it  should  be  ;  but  in  many  instances  we  found 
it  assessed  at  a  far  greater  amount  than  it  should  be. 
We  had  no  time  then  to  give  notice,  and  raise  the  few 
assessments  or  undervaluations,  so  we  let  those  go,  and 
made  such  reductions  as  we  thought  best  on  those  appli- 
cants which  appeared  before  us,  among  which  was  the 
Southern  Oregon  Company.  *  *  *  It  was  my  opin- 
ion, from  the  testimony  before  us,  and  from  my  personal 
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knowledge  of  a  great  deal  of  the  property  of  the  Southern 
Oregon  Company,  that  the  reductions  made  by  the  county 
court  in  January  reduced  the  property  to  what  I  and  the 
other  members  of  the  board  considered  a  fair  valuation 
of  it  at  that  time.  *  *  *  We  made  reductions,  I 
think,  of  over  $100,000  on  the  assessment  of  the  Southern 
Oregon  Company.  After  making  these  reductions,  we 
thought  we  gave  them  a  fair  scale,  and  that  their  property 
was  not  valued  at  any  greater  amount  than  it  should  be. 
That  was  my  opinion,  and  I  think  the  other  members  of 
the  board  concurred,  because  they  so  expressed  them- 
selves. *  *  *  For  one,  I  know  I  did ;  and  I  think 
Commissioners  Stitt  and  McCloskey  acted  honestly  in  the 
matter,  without  prejudice  or  any  bias  or  favor  whatever 
towards  any  of  them .  I  believe  they  valued  the  property 
honestly.  They  had  the  testimony  offered  by  the  plaintifif 
and  other  testimony  that  was  before  the  board,  and  their 
own  knowledge,  and  examined  a  good  deal  of  the  prop- 
erty themselves  around  Empire  City  at  the  time,  with  the 
view  of  coming  to  a  fair  valuation  of  it ;  and  I  think  they 
have  acted  honestly." 

D.  E.  Stitt,  one  of  the  county  commissioners,  and  J.  J, 
Stanley,  County  Clerk  and  ex  officio  member  of  the  Board 
of  Equalization,  also  testified  that  they  exercised  their 
honest  judgment  in  equalizing  the  assessment  of  the 
plaintiff's  property  with  that  of  other  property  holders 
in  the  county.  This  is,  in  substance,  all  the  evidence  in 
the  record  bearing  upon  the  conduct  of  the  members 
of  the  board  of  equalization  and  the  county  court  rela- 
tive to  the  equalization  of  plaintiff's  assessment.  The 
remaining  testimony,  including  that  which  was  taken 
before  the  board  of  equalization,  consists  principally  of 
the  opinions  of  individual  witnesses  touching  the  relative 
valuations  of  plaintiff's  as  compared  with  that  placed  by 
the  assessor  upon  other  property.     There  was  testimony 
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tending  to  show  that  in  many  instances  the  assessor's 
valuations  of  plaintiff's  property  were  much  out  of  just 
proportion,  while  in  others  over  assessment  was  slight  in 
comparison.  The  boards,  however,  acting  upon  this  tes- 
timony, made  large  reductions  in  the  assessment,  so  that 
the  aggregate,  including  the  twenty-five  per  cent  hori- 
zontal cut,  amounted  to  $130,113.  Plaintiff  having  pre- 
vailed in  the  court  below,  the  defendants  appeal. 

The  principal  question  involved  in  the  controversy 
arises  from  the  contention  of  the  defendants  that  plain- 
tiff has  neither  by  its  pleadings  nor  by  the  proofs  adduced 
at  the  trial  made  a  case  entitling  it  to  the  relief  demanded. 
The  alleged  fraud  of  the  assessor  in  valuing  the  property 
of  the  plaintiff  arbitrarily  and  capriciously,  and  without 
the  exercise  of  his  fair  and  honest  judgment,  constitutes 
the  gravamen  of  the  complaint.  There  is  no  attempt  to 
charge  that  either  the  board  of  equalization,  or  the  county 
court,  or  any  member  thereof,  while  in  the  discharge  of 
their  functions  as  equalizing  boards,  acted  arbitrarily, 
capriciously,  or  dishonestly,  or  did  not  conscientiously 
exercise  their  sincere  and  candid  judgment  in  the  prem- 
ises, or  that  the  ultimate  and  final  assessment  was  not  the 
result  of  the  exercise  of  honest  judgment  fairly  applied. 
Nor  does  the  evidence  tend  to  show,  even  in  the  slightest 
particular,  such  a  condition ;  so  that  we  are  left  to  de- 
termine whether  the  fraudulent  acts  of  the  assessor  can 
alone  destroy  the  validity  of  the  tax  assessed  against  the 
plaintiff.  The  board  of  equalization,  composed  of  the 
county  judge,  clerk,  and  assessor,  is  authorized  by  statute 
to  make  proper  corrections  whenever  property  is  assessed 
under  or  beyond  its  actual  value :  Hill's  Ann.  Laws, 
§§  2778,  2779.  This  board  is  required  to  continue  its 
sittings  from  day  to  day  until  the  examination  and  cor- 
rection of  the  assessment  shall  be  completed,  but,  if  such 
examination  be  not  completed  within  the  week  in  which 
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it  is  required  to  meet,  the  duty  is  then  devolved  upon  the 
county  court  at  its  next  term  for  the  transaction  of  county 
business,  to  complete  such  examination  or  correction  in 
the  same  manner  and  with  like  effect  as  the  board  of 
equalization  is  required  to  do  :    Section  2781. 

1.  It  must  be  conceded  that  the  assessor  in  fixing  and 
the  board  of  equalization  in  revising  values  act  judicially  : 
Steel  V.  Fell,  29  Or.  272  (45  Pac.  794);  Oregon  Coal  Co,  v. 
Coos  County,  30  Or.  308  (47  Pac.  85i;. 

2.  The  board  is  such  a  tribunal  as  that  its  decisions 
respecting  the  assessment  of  the  property  of  an  individual 
taxpayer  may  be  carried  to  the  circuit  court  by  a  writ  of 
review  for  errors  assignable  under  the  writ :  Rhea  v.  Uma- 
tilla  County,  2  Or.  298  ;  Poppleton  y.  Yamhill  County,  8  Or. 
337. 

3.  While  it  may  place  property  on  the  roll,  and  assess 
the  same  primarily,  when  omitted  by  the  assessor  ( Bank  v . 
Jordan,  16  Or.  113,  17  Pac.  621 ;  Oregon  <fe  CaL  R.  R.  Co. 
V.  Lane  County,  23  Or.  386,  31  Pac.  964),  yet  its  ascribed 
duties  and  accorded  powers  are  quite  distinct  from  those 
which  the  assessor  may  exercise.  As  it  respects  the  assess- 
ment, it  acts  upon  what  the  assessor  has  done.  If  the 
two  functionaries  agree,  no  change  follows,  but,  if  they 
disagree,  the  judgment  of  the  board  prevails  ;  so  that  its 
acts  and  determinations  are  not  dependent  upon  the  acts 
and  conclusions  of  the  assessor,  and  its  judgment  super- 
sedes that  of  the  assessor,  and  stands  in  its  place  and 
stead.  As  was  said  in  Kirkwood  v.  Ford,  34  Or.  552,  554 
(56  Pac.  411),  *'The  board  is  given  much  larger  power 
than  the  assessor,  being  invested  with  revisory  jurisdic- 
tion ;  so  that  the  act  of  the  board  can  not  be  deemed  in  any 
sense  to  be  the  act  of  the  assessor."     Thus  it  may  tran- 
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spire  that  the  assessment  made  by  the  assessor  may  have 
been  ever  so  arbitrarily  and  capriciously  made  and  ex- 
tended, while  those  adopted  by  the  board  may  bei  emi- 
nently fair  and  equitable.  It  follows,  therefore,  logically 
and  necessarily,  that,  when  the  assessment  is  attacked  be- 
cause arbitrarily  and  fraudulently  made,  the  charge  must 
go  further  than  to  inculpate  the  assessor  merely.  It  must 
likewise  involve  the  board  of  equalization  and  the  county 
court  sitting  as  an  equalizing  body,  as  the  judgment  of 
the  latter  is  paramount.  The  necessity  of  going  to  this 
extent  is  very  apparent  when  it  is  shown,  as  in  this  case, 
that  the  complainant  appeared  before  the  equalizing 
board,  and  procured  at  its  hands  a  very  substantial  re- 
duction of  the  assessment  made  by  the  assessor. 

It  was  said  in  State  v.  Central  Pac,  R,  R.  Co.  21  Nev.  172, 
178  (26  Pac.  225,  1109),  Mr.  Justice  Bigelow  speaking 
for  the  court,  in  response  to  a  petition  for  rehearing : 
*'A  fraudulent  overvaluation  of  property  attempted  by 
the  assessor  can  do  no  harm  if  it  is  corrected  by  the  board. 
If  the  board  bring  their  honest  judgment  to  bear  upon 
the  matter,  and  determine  that  the  property  has  not  been 
overvalued,  this  determination  is  conclusive  that  the 
assessor's  attempted  fraud  has  done  the  defendant  no 
damage."  There  is  no  attempt,  as  we  have  seen,  to 
charge  fraud  or  caprice  against  any  member  of  the  board 
of  equalization  or  of  the  county  court,  nor  is  there  any 
proof  implicating  them  in  the  least ;  while,  upon  the 
other  hand,  it  is  abundantly  shown  that  all  of  the  officers 
comprising  these  tribunals  acted  from  honest  impulses 
and  convictions  of  right,  and  that  the  assessment,  as 
finally  completed,  was  the  outgrowth  of  such  discharge 
of  duty. 

4.     The  mere  circumstance  that  an  assessment  is  ex- 
39  Or,— 13. 
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cessive,  in  the  absence  of  fraud,  except  where  it  is  so 
gross  as  to  imply  fraud,  affords  no  ground  for  equitable 
interfcrence  :  Oregon  &  Cal.  R.R,  Co.  v.  Jackson  County^ 
38  0r.  589(64Pac.  307). 

5.  There  is  a  manifest  difference  of  opinion  between 
the  witnesses  testifying  and  the  board  of  equalization  as 
to  the  values,  but  about  these  things  persons  of  excellent 
judgment  and  insight  may  honestly  differ,  and  arrive  at 
divergent  conclusions.  Hence  it  is  that  equity  will  not 
interfere  where  the  assessment  is  the  result  of  honest 
judgment  fairly  applied.  Nor  does  the  testimony  disclose 
such  a  marked  disparagement  between  the  values  aflSxed 
and  those  which  would  appear  to  be  just  and  equal  as  to 
suggest  fraud  or  caprice.  "The  considerations,"  says  Mr. 
Chief  Justice  Lord,  ** which  influence  a  court  of  equity 
to  restrain  the  collection  of  a  tax,  are  confined  to  cases 
where  the  tax  itself  is  not  authorized,  or,  if  it  is,  that  such 
tax  is  assessed  upon  property  not  subject  to  taxation,  or 
that  the  persons  imposing  it  were  without  authority  in 
the  premises,  or  that  they  have  proceeded  fraudulently": 
Welch  V.  Clatsop  County,  24  Or.  452,  457  (33  Pac.  934)  ; 
Hibernian  Benev.  Soc.  v.  Kelly,  28  Or.  173,  198  (52  Am. 
St.  Rep.  769,  42  Pac.  3).  Upon  the  whole,  we  are  im- 
pelled to  the  conclusion  that  plaintiff  is  not  entitled  to 
the  injunction,  either  by  the  case  madjB  upon  the  com- 
plaint or  by  the  proofs  adduced  at  the  trial.  The  decree 
of  the  court  will  therefore  be  reversed,  and  one  here  en- 
tered dismissing  the  complaint,  at  the  cost  of  the  plaintiff. 

Rbvbrsbd. 
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Decided  1  July,  1901. 
STATE  V.  OGDEN. 

[66  Pac.  449.] 

39    195 
Crikinal  Law— Cross  Examination  on  Character  of  Accused.  45   360 

1.  When  a  person  accused  of  a  crime  calls  witnesses  who  testify  that  bis 
general  reputation  Is  of  a  nature  tending  to  negative  the  truth  of  the  charge 
against  him,  such  witnesses  may  be  cross-examined  as  to  their  knowledge  of  the 
prior  commission  by  accused  of  acts  similar  to  that  for  which  he  is  on  trial. 

Showing  Obkbral  Reputation  of  Accused  and  Witnesses. 

2.  It  is  never  competent  to  attack  the  general  reputation  of  a  person  accused 
of  crime  unless  he  has  flrst  ofln?red  testimony  in  favor  of  his  reputation;  but 
either  side  may  at  any  time  attack  the  reputation  of  witnesses. 

Statutory  Right  of  Cross-Exam  in  ation. 

3.  Section  837,  Hill's  Ann.  Laws,  giving  either  party  the  right  to  cross-examine 
opposing  witnesses  on  any  matters  stated  in  their  direct  examination  or  con- 
nected therewith,  confers  an  absolute  right  to  inquire  into  the  extent  and  charac- 
ter of  the  knowledge  of  a  witness  concerning  matters  testified  to  in  chief;  thus, 
where  a  defendant  charged  with  rape  has  Introduced  evidence  of  the  bad  reputa- 
tion of  the  Injured  person  for  chastity,  and  the  state  has  called  a  witness  who 
testified  that  her  reputation  in  that  respect  was  good,  the  defendant  had  a  right, 
not  resting  in  the  discretion  of  the  Judge,  to  Inquire  if  the  witness  had  heard  of 
her  having  been  discharged  firom  different  places  because  of  Immoral  conduct. 

Discretion  of  Court— Leading  Questions. 

4.  Hill's  Ann.  Laws,  1 835,  authorising  the  court.  In  the  exercise  of  a  sound 
discretion,  to  allow  leading  questions  to  be  asked  on  direct  examination,  does  not 
give  the  court  arbitrary  power  to  allow  leading  questions,  but  there  must  be  some 
special  circumstance,  as  unwillingness,  youth,  infirmity,  lack  of  memory,  or 
ignorance  on  the  part  of  the  witness,  calling  for  the  exercise  of  discretion. 

Appeal,— Presumption  of  Correct  Trial. 

6.  Where  the  trial  court  has  allowed  the  prosecutrix  in  a  rape  case,  who  is 
twenty-one  years  old  and  in  ill  health,  to  be  asked  leading  questions  on  direct 
examination.  It  will  be  presumed,  in  the  absence  of  contrary  evidence,  that  the 
embarrassment  of  the  witness  authorized  the  court  to  allow  such  questions. 

Rape— Complaint  by  Prosecutrix. 

6.  In  prosecutions  for  rape  it  Is  competent  to  show  by  the  prosecutrix  that 
she  complained  of  the  assault,  and  when  and  to  whom. 

Idem. 

7.  In  such  ca^es  It  is  competent  to  show,  and  by  the  prosecutrix.  If  she  knows, 
that  some  of  the  persons  to  whom  complaint  was  made  can  not  be  called  as  witr 
nesses,  and  the  reason  why. 

Impeachment  of  Previous  Statements. 

8.  Under  Hill's  Ann.  Laws,  §  841,  allowing  a  witness  to  be  asked  if  he  has  not 
at  other  times  made  statements  Inconsistent  with  his  present  testimony,  but 
requiring  such  statements  to  be  related  to  him,  and  the  circumstances  to  be 
detailed,  a  witness  can  not  be  asked  If  he  did  not  make  other  statements  at  the 
preliminary  bearing,  without  reciting  such  alleged  statements. 
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Impeachment—Omission  not  an  Inconsistency. 

9.  The  failure  of  a  witness  to  detail  all  the  fiicts  with  particularity  in  her 
testimony  on  a  previous  occasion  is  not  a  ground  of  impeachment,  for  an  omis- 
sion is  not  an  inconsistency,  within  the  meaning  of  Section  841  of  Hill's  Ann. 
Laws. 

Impeachment— Omission  not  a  Discrepancy. 

10.  The  fact  that  in  a  previous  proceeding  a  witness  did  not  testify  to  certain 
things  that  are  now  testified  to  does  not  constitute  a  discrepancy  between  the 
two  statements,  unless  the  witness  was  on  the  first  occasion  specially  asked  about 
the  very  things  that  were  omitted. 

Rape— Physical  Examination  of  Prosecutrix. 

11.  A  prosecutrix  in  a  rape  case  need  not  be  required  to  state  if  she  was  ex- 
amined after  the  commission  of  the  offense,  for  It  is  immaterial,  as  a  matter  of 
law,  whether  she  was  examined  or  not,  whatever  may  be  the  force  of  an  argu- 
ment to  the  jury  on  that  poiut. 

Rape— Showing  Previous  Unchastity— Cross-Examination. 

12.  A  person  charged  with  rape  may  show  that  the  reputation  of  the  prose- 
cutrix for  chastity  is  bad,  if  she  is  of  the  age  of  consent,  and  he  may  also  show 
previous  acts  of  Intimacy  by  her  with  himself;  but  he  may  not  Inquire  whether 
the  prosecutrix  had  ever  previously  been  Intimate  with  any  other  person. 

Impeachment— Hostility  of  Witness. 

IS.  A  witness  may  be  asked  on  crosq-examinatlon  concerning  feelings  of 
hostility  between  himself  and  the  person  to  whom  his  testimony  refers,  but  the 
inquiry  must  be  limited  the  feeling  of  the  witness  for  or  against  that  person : 
State  V.  Welch,  SS  Or.  S8,  applied. 

Witnesses— Knowledge  of  Subject. 

14.  Before  a  witness  can  be  permitted  to  testify  on  a  matter  requiring  special 
information  it  must  be  shown  that  the  witness  called  has  at  least  some  knowl- 
edge of  the  subject  referred  to ;  thus,  in  a  rape  case,  the  mother  of  prosecutrix, 
who  is  not  a  physician,  can  not  be  asked  if  the  ill  health  of  prosecutrix  Is  not  due 
to  intercourse  with  men. 

From  Union  :   Robert  Eakin,  Judge. 

William  Ogden,  feeling  aggrieved  at  a  conviction  of 
rape  on  Maude  Fairbanks,  appealed.  Rbvbrsbd. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  F,  S.  Ivanhoe. 

For  the  state  there  was  a  brief  over  the  names  of  D.  R. 
N.  Blackburn,  Attorney-General,  and  Samuel  T,  White, 
District  Attorney,  with  an  oral  argument  by  Mr,  White. 
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Mr.  Justice  Moore  delivered  the  opinion. 

The  defendant  having  been  convicted  of  forcibly  ravish- 
ing the  prosecutrix  in  Union  County,  Oregon,  July  19, 
1899,  appeals  from  the  judgment  which  followed  such 
conviction. 

As  a  witness  in  his  own  behalf,  he  denied  being  guilty 
of  any  improper  conduct  towards  the  prosecutrix,  and 
introduced  testimony  tending  to  show  that  her  general 
reputation  for  chastity  and  virtue  in  the  community  in 
which  she  resided  was  bad,  whereupon  the  state  called 
in  rebuttal  one  Charles  Oleson,  who  having  testified  that 
he  was  acquainted  with  her  reputation  in  these  respects, 
and  that  it  was  good,  as  far  as  he  had  heard,  the  following 
questions  were  propounded  to  him  on  cross-examination  : 
"Did  you  ever  hear  of  her  being  discharged  from  A. 
Dickson's,  the  liveryman  there  [at  La  Grande],  on  ac- 
count of  immoral  conduct?"  '*Did  you  know  of  her  being 
discharged  by  J.  A.  Darrin  from  the  Eagle  Restaurant 
on  account  of  her  immoral  character?"  "Did  you  ever 
hear  of  her  being  discharged  by  Mrs.  Richard  Kelly  on 
account  of  her  immoral  habits?"  Objections  having  been 
sustained  to  these  interrogatories,  and  exceptions  allowed, 
the  defendant's  counsel  offered  to  prove  by  said  witness 
the  facts  implied  in  the  questions  so  objected  to,  but,  the 
proffer  having  been  rejected,  an  exception  was  allowed  ; 
and  it  is  insisted  that  the  court  erred  in  these  particulars. 

1.  The  rule  is  well  settled  that,  when  a  defendant  in 
a  criminal  action  calls  in  his  behalf  witnesses  who  testify 
that  he  possesses  such  a  general  reputation  as  tends  to 
negative  the  commission  of  the  crime  with  which  he  is 
charged,  these  witnesses  may  be  interrogated  on  cross- 
examination  in  respect  to  their  knowledge  of  his  prior 
commission  of  specific  acts  similar  in  character  to  that  of 
which  he  is  accused,  to  rebut  the  additional  presumption 
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of  his  innocence  which  is  raised  by  their  testimony  in 
chief  :  Ingram  v.  State^  67  Ala.  67  ;  Thompson  v.  State,  100 
Ala.  70  (14  South.  878);  State  v.  Pain,  48  La.  Ann.  311 
(19  South.  138);  People  v.  Ah  Lee  Doon,  97  Cal.  171  (31 
Pac.  933);  McDonel  v.  State,  90  Ind.  320  ;  Basye  v.  State, 
45  Neb.  261  (63  N.  W.  811);  People  v.  Pyckelt,  99  Mich. 
613  (58  N.  W.  621);  State  v.  Crow,  107  Mo.  341  (17  S.  W. 
745);  People  v.  McKane,  143  N.  Y.  455  (38  N.  E.  950). 
Thus,  in  State  v.  Jerome,  33  Conn.  265,  a  witness  called 
by  defendant,  who  was  on  trial  for  rape,  testified  that  he 
was  of  good  character,  whereupon  such  witness  was  com- 
pelled on  cross-examination  to  answer  a  question  as  to 
whether  a  certain  lewd  woman  had  not  lived  for  some 
time  in  the  defendant's  family ;  and  it  was  held  that  no 
error  was  thereby  committed.  The  reason  for  this  rule  is 
that  if  the  party  charged  with  the  commission  of  a  crime 
seeks  to  supplement  the  presumption  of  his  innocence, 
which  the  policy  of  our  jurisprudence  affords,  by  testi- 
mony of  general  reputation  necessarily  adverse  to  the 
commission  of  the  crime  charged,  he  thereby  invites  a 
scrutiny  into  the  issue  of  fact  which  he  voluntarily  pre- 
cipitates, and  subjects  the  witnesses  whom  he  has  called 
for  that  purpose  to  be  interrogated  on  cross-examination 
in  respect  to  their  knowledge  of  his  commission  of  generic 
offenses,  not  as  substantive  evidence  of  his  perpetration  of 
independent  criminal  acts,  but  to  test  their  veracity  and 
the  extent  of  their  information  upon  the  subject-matter 
to  which  they  have  testified  in  chief,  for  the  purpose  of 
controverting  the  general  reputation  which  they  have 
ascribed  to  him. 

2.  While  the  general  reputation  of  a  party  accused  of 
the  commission  of  a  crime  is  never  assailable  except  when 
he  invites  the  attack,  the  general  reputation  of  a  witness 
for  veracity  is  always  the  subject  of  inquiry  :    McDonald 
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V.  Commonwealth,  86  Ky.  10  (4  S.  W.  687);  Evansich  v. 
Railroad  Co.  61  Tex.  24.  A  court  should  be  much  more 
careful  of  the  rights  of  a  party  to  an  action  than  of  the 
mere  privileges  of  a  witness,  for  he  may  be  deprived  of 
his  life,  restrained  of  his  liberty,  or  divested  of  his  prop- 
erty by  the  judgment  therein,  while  a  witness  called  by 
either  party  is  not  affected  by  the  adjudication.  And,  as 
we  have  seen,  a  witness  called  for  the  defendant  in  a 
criminal  action  to  establish  his  reputation  as  to  any 
specific  trait  of  character  is  required  to  testify  on  cross- 
examination  in  relation  to  similar  specific  offenses  com- 
mitted by  the  accused,  a  fortiori  the  witness  who  is  called 
to  testify  concerning  the  general  reputation  of  another 
witness  ought  to  be  required  on  cross-examination  to 
detail  with  much  greater  particularity  all  th*  facts  and 
circumstances  that  may  in  any  manner  tend  to  limit  or 
qualify  his  opinion,  illustrate  his  motive,  or  test  his 
veracity. 

3.  In  People  v.  Annis,  13  Mich.  511,  it  was  held  that 
when  a  witness  called  for  the  purpose  of  impeaching  an- 
other testifies  to  his  bad  reputation  for  truth,  and  upon 
cross-examination  gives  the  name  of  the  person  he  has 
heard  speak  against  him,  the  witness  may  be  required 
to  state  what  was  said  by  such  person  ;  the  court  saying  : 
"The  real  purpose  of  this  cross-examination  is  to  enable 
the  court  and  jury  to  determine  whether  the  impeaching 
witness  in  fact  knows  the  general  reputation  of  the  other, 
and,  if  so,  whether  he  testifies  truly  in  regard  to  it."  In 
Wachstetter  v.  Slate,  99  Ind.  290  (50  Am.  Rep.  94),  the 
accused,  being  on  trial  for  larceny,  called  one  William 
Lee,  who  testified  in  his  behalf,  whereupon  the  state  in- 
troduced testimony  tending  to  impeach  Lee  by  showing 
that  his  moral  character  was  bad.  The  accused  then 
called  Stapp  and  Wilson  as  witnesses,  for  the  purpose  of 
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sustaining  his  reputation  for  truth  and  veracity,  who,  on 
their  cross-examination,  were  interrogated  as  to  whether 
they  had  ever  heard  rumors  of  Lee  having  been  arrested 
for  grand  larceny,  of  his  giving  an  assumed  name,  and 
of  his  having  committed  certain  robberies,  to  which  they 
gave  negative  answers,  and,  the  accused  having  been  con- 
victed, his  counsel,  upon  appeal,  insisted  that  the  court 
erred  in  permitting  these  interrogatories  to  be  propounded 
to  Stapp  and  Wilson  on  their  cross-examination,  because 
their  testimony  in  chief  related  to  the  inquiry  into  Lee's 
reputation  for  truth  and  veracity  only ;  but  it  was  held 
that  no  error  was  thereby  committed,  the  court  saying : 
"  We  are  not  inclined  to  adopt  this  view  of  the  question 
under  consideration.  Truth  or  veracity  is  a  trait  of  the 
man  of  integrity  and  honesty.  It  is  never  a  trait  of  the 
thief  or  robber.  The  reputation  for  dishonesty  or  crim- 
inal conduct  is,  we  think,  utterly  inconsistent  with  a  good 
reputation  for  truth  and  veracity.  We  mean,  of  course, 
such  dishonesty  or  criminal  conduct  as  was  imputed  to 
Lee  in  the  questions  propounded  by  the  state  to  Stapp 
and  Wilson,  and  complained  of  by  the  appellant.  When 
Stapp  and  Wilson  had  testified  that  the  reputation  of  Lee 
for  truth  and  veracity  was  good,  it  was  competent  for  the 
state  to  show  upon  cross-examination  that  Lee  had  been 
reputedly  under  arrest  or  in  the  station  house  on  a  charge 
of  felony.  If  the  witness  Stapp  had  answered  the  ques- 
tions propounded  to  him  by  saying  that  he  had  heard  of 
Lee's  arrest  for  grand  larceny,  and  of  his  giving  the  name 
of  William  Smith,  and  of  his  being  in  the  station  house, 
such  evidence  would  have  been  as  inconsistent  and  as 
completely  at  variance  with  his  evidence  in  chief  as  it 
would  have  been  if  he  had  testified  on  cross-examination 
that  he  had  heard  that  Lee's  general  reputation  for  truth 
and  veracity  was  not  good.  If  Stapp  had  answered  the 
questions  put  to  him  by  the  state  in  the  affirmative,  his 
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testimony  would  not,  of  course,  have  proved  that  Lee  was 
guilty  of  the  larceny  mentioned  therein,  but  such  answer 
would  have  strongly  tended  to  show  that  Stapp's  evidence 
in  chief  was  unworthy  of  belief." 

In  DeKalb  County  v.  Smith,  47  Ala.  407,  an  action  having 
been  brought  against  the  county,  in  pursuance  of  an  act 
of  the  legislative  assembly,  to  recover  damages  resulting 
from  an  attack  by  a  mob,  Smith  gave  evidence  of  an 
assault  and  battery  committed  upon  him  by  unknown 
and  disguised  persons,  whereupon,  the  county  having 
assailed  his  character  for  truth,  he  was  permitted,  on 
cross-examination  of  the  witness  called  to  impeach  him, 
to  prove  that,  although  such  witness  did  not  know  of  any 
enemies  the  defendant  in  error  had  in  the  vicinity  in 
which  he  lived,  he  was  of  the  opinion,  from  rumor,  that 
he  did  have  some  foes.  Oleson  having  testified  that  the 
reputation  of  the  prosecutrix  for  chastity  and  virtue  was 
good,  *'as  far  as  he  had  heard,"  the  questions  propounded 
to  him  on  cross-examination  were  calculated  to  call  his 
attention  to  the  alleged  rumors  derogatory  of  her  charac- 
ter in  these  respects,  and  to  test  his  veracity  in  attributing 
to  her  such  general  reputation.  Our  statute  provides  that 
the  adverse  party  may  cross-examine  the  witness  as  to 
any  matter  stated  in  his  direct  examination  or  connected 
therewith  :  Hill's  Ann.  Laws,  §  837.  The  questions  so 
propounded  to  him  related  to  and  were  connected  with 
the  matter  stated  by  him  in  his  direct  examination,  and, 
the  court  not  having  permitted  him  to  answer  any  of 
them,  such  action  was  not  the  exercise  of  judicial  discre- 
tion as  to  the  extent  of  his  cross-examination,  but  the 
denial  of  an  absolute  right  guaranteed  to  the  defendant, 
which  necessitates  a  reversal  of  the  judgment. 

4,  In  view  of  the  conclusion  reached,  it  is  deemed 
essential  to  consider  some  of  the  other  questions  likely 


202  State  v.  Ogdbn.  [39  Or. 

to  arise  again  upon  a  new  trial.  It  is  contended  by  ap- 
pellant's counsel  that  the  court  erred  in  permitting  the 
district  attorney,  over  their  objection  and  exception,  to 
propound  leading  questions  to  the  prosecuting  witness 
on  her  direct  examination.  Our  statute,  in  prescribing 
the  method  of  examining  witnesses,  as  far  as  it  is  deemed 
applicable,  is  as  follows  :  ''On  a  direct  examination,  lead- 
ing questions  are  not  allowed,  unless  merely  formal  or 
preliminary,  except  in  the  sound  discretion  of  the  court, 
under  special  circumstances,  making  it  appear  that  the 
interests  of  justice  require  it ":  Hill's  Ann.  Laws,  §  835. 
The  discretion  thus  vested,  however,  is  not  arbitrary  or 
absolute,  and  if,  on  appeal,  it  appear  that  leading  ques- 
tions were  permitted  over  objection  on  direct  examination, 
under  circumstances  indicating  a  manifest  abuse  of  such 
discretion,  the  judgment  will  be  reversed  :  1  Thompson, 
Trials,  §  357  ;  Towns  v.  Alford,  2  Ala.  378  ;  Cope  v.  Sib- 
ley  J  12  Barb.  521 ;  Cheeney  v.  Arnold^  18  Barb.  434  ;  Bud- 
long  V.  Van  Nostrand,  24  Barb.  25  ;  Doran  v.  Mullen,  78  111. 
343  ;  Speckmann  v.  Kreig,  79  Mo.  App.  376  ;  Severance  v. 
Carr,  43  N.  H.  65 ;  Turney  v.  State,  8  Smedes  &  M.  104 
(47  Am.  Dec.  74).  After  the  preliminary  interrogatories 
have  been  answered,  conditions  may  exist  or  arise  that 
will  justify  the  continuance  of  leading  questions  on  direct 
examination,  such  as  the  unwillingness  of  the  witness  to 
testify  upon  the  subject  under  investigation,  his  youth, 
ignorance,  infirmity,  or  lack  of  memory,  which  a  sugges- 
tion may  revive. 

5.  In  the  examination  of  a  transcript  on  appeal  to 
ascertain  if  the  first  enumerated  exception  existed,  it  is 
almost  impossible  to  determine  with  any  degree  of  cer- 
tainty the  mental  condition  of  the  witness,  so  as  to  be 
able  to  say,  as  a  matter  of  law,  that  the  discretion  vested 
in  the  trial  court  has  been  abused.     The  unwillingness 
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of  the  prosecuting  witness  to  testify  might  result  from 
I  her  youth,  physical  condition,  experience,  sex,  or  sur- 

'  rounding  conditions,  all  of  which  it  was  necessary  to 

consider,  to  determine  whether  her  mind  was  free  from 
restraint  or  embarrassment.  The  transcript  shows  that 
at  the  time  of  the  trial  she  was  twenty-one  years  old,  in 
ill  health,  and,  having  been  called  before  a  jury  of  men 
to  detail  the  circumstances  of  the  alleged  assault  upon 
her,  the  trial  court  must  have  observed  her  mental  con- 
dition ;  and,  having  permitted  leading  questions  to  be 
propounded  to  her  on  her  direct  examination,  it  must  be 
presumed,  in  the  absence  of  any  evidence  to  the  contrary, 
that  her  embarrassment  or  excitement  was  such  as  to  jus- 
tify the  course  adopted. 

6.  The  prosecuting  witness  testified  that  on  the  night 
of  July  19, 1899,  as  she  and  the  defendant  were  returning 
in  a  single  top  buggy  from  Island  City  to  her  home,  at 
Cove,  he  seized  and  bruised  her  arm,  whereupon  she 
sprang  from  the  carriage  and  ran  back,  but,  turning  the 
team,  he  pursued  and  overtook  her,  forcibly  replaced  her 
in  the  buggy,  and  there  assaulted  her ;  that  the  next 
morning  she  told  her  mother,  father,  and  sister  how  she 
had  been  outraged,  and  also  showed  her  aunt,  Mrs.  Alice 
Brown,  the  contusion  on  her  shoulder  and  the  abrasion 
on  her  knee.  The  district  attorney,  referring  to  Mrs. 
Brown,  asked  the  following  question:  "Do  you  know 
her  condition  physically?"  An  objection  to  this  inter- 
rogatory on  the  ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial  having  been  overruled,  and  an 
exception  allowed,  the  witness  answered:  "My  aunt  is 
sick  in  bed.  That's  the  reason  she  couldn't  come.  She 
has  a  young  baby  that  is  sick,  also ;  and  her  father-in- 
law  is  sick."  Defendant's  counsel  thereupon  moved  to 
strike  out  this  answer  for  the  reasons  assigned  before  it 
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was  given,  and  because  it  was  not  responsive  to  the  ques- 
tion propounded  ;  but,  the  motion  having  been  overruled, 
an  exception  was  saved,  audit  is  contended  that  the  court 
erred  in  these  respects.  The  mother  and  sister  of  the 
prosecutrix,  as  witnesses  for  the  state,  corroborated  her 
in  respect  to  the  complaint  which  she  made  to  them  of 
the  alleged  assault  on  the  morning  after  she  claimed  it 
was  committed,  and  they  also  testified  that  she  showed 
them  her  knee,  arm,  and  shoulder,  which  they  found  to 
be  bruised.  It  was  competent  for  the  prosecutrix  to  state 
on  her  direct  examination  when  and  to  whom  she  com- 
plained of  the  assault  alleged  to  have  been  made  upon 
her :  Griffin  v.  State,  76  Ala.  29 ;  People  v.  Barney,  114 
Cal.  554(47Pac.41). 

7.  The  complaint  was  a  circumstance  tending  to  cor- 
roborate her  testimony,  and  the  ill  health  of  one  of  the 
persons  to  whom  it  was  made  did  not  preclude  the  nam- 
ing of  such  person,  or  prevent  the  injured  party  from 
explaining  the  reason  for  her  nonattendance,  especially 
as  the  testimony  of  the  prosecutrix  had  been  corroborated 
by  that  of  her  father,  mother,  and  sister  in  respect  to  her 
complaint. 

8.  The  transcript  shows  that,  at  the  defendant's  pre- 
liminary examination  in  the  justice's  court  upon  the 
charge  of  which  he  was  subsequently  convicted,  the  prose- 
cutrix gave  testimony  against  him  ;  and  upon  her  cross- 
examination  at  his  trial  the  following  questions  were 
propounded  to  her,  to  wit :  "Did  you  state  in  the  justice's 
court  all  the  language  that  the  defendant  used  to  you  at 
this  time?"  **Why  didn't  you  state  in  the  justice's  court 
that  he  told  you  there  would  be  a  mudhole  further  on?" 
"Why  didn't  you  testify  in  the  justice's  court  that  you 
would  tell  your  father  and  Jim  [her  brother] ,  and  he  [the 
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defendant]  would  be  sorry  for  what  he  did?''  "Don't 
you  remember  that  in  that  examination  down  there  you 
were  repeatedly  asked  to  state  every  detail,  and  give  all 
the  conversation  and  everything  said  to  you  from  the 
time  he  commenced  until  you  got  home?"  *'And  didn't 
you  at  that  time  attempt  to  give  a  detailed  statement  of 
that  conversation  and  all  of  the  acts  of  the  defendant?" 
•'Didn't  you  at  that  time  state  that  what  you  gave  them 
as  your  evidence  included  all  the  statements  that  he  made, 
and  all  the  acts  that  he  was  guilty  of?"  Objections  thereto 
having  been  sustained,  and  exceptions  saved,  it  is  con- 
tended that,  if  the  questions  so  propounded  had  been 
answered  by  the  prosecutrix,  her  replies  thereto  would 
have  tended  to  impeach  her,  and  hence  the  court  erred 
in  sustaining  objections  to  such  interrogatories.  Section 
841,  Hill's  Ann.  Laws,  prescribing  one  of  the  methods 
of  discrediting  a  witness  is  as  follows  :  *'A  witness  may 
also  be  impeached  by  evidence  that  he  has  made,  at  other 
times,  statements  inconsistent  with  his  present  testimony; 
but  before  this  can  be  done,  the  statements  must  be  re- 
lated to  him,  with  the  circumstances  of  times,  places,  and 
persons  present ;  and  he  shall  be  asked  whether  he  has 
made  such  statements,  and  if  so,  allowed  to  explain 
them."  If  the  questions  so  objected  to  were  intended  to 
lay  the  foundation  to  impeach  the  witness,  they  are  in- 
suflBcient  for  that  purpose,  because  they  do  not  purport 
to  state  any  testimony  given  by  her  at  the  defendant's 
preliminary  examination. 

9.  The  ruling  was  correct  for  the  further  reason  that 
the  omission  to  detail  the  facts  on  the  prior  occasion  with 
greater  particularity  is  not  inconsistent  with  the  testi- 
mony given  by  her  at  the  trial. 

10.  Nor  can  such  omission  be  regarded  as  a  discrep- 
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ancy  in  her  testimony,  unless  it  clearly  appears  that  her 
attention  was  specially  attracted,  and  she  was  asked  to 
testify  concerning  the  very  facts  embraced  in  the  ques- 
tions propounded  at  the  trial.  Thus,  in  Commonwealth 
V.  Hawkins^  3  Gray,  463,  the  defendant  being  on  trial 
charged  with  murder,  his  counsel  sought  to  show  by  the 
depositions  of  certain  adverse  witnesses,  taken  before  the 
coroner,  that  tliey  had  there  omitted  material  facts  to 
which  they  had  testified  at  the  trial,  and  insisted  that 
the  latter  testimony  was  so  important  that  the  witness 
could  not,  consistently  with  the  operation  of  an  active 
memory  and  the  promptings  of  a  good  conscience,  have 
omitted  such  facts  at  the  inquest,  and  remembered  them 
at  the  trial.  But  it  was  held  that  the  mere  omission  to 
state  a  fact,  or  stating  it  less  fully,  before  the  coroner 
was  not  sufficient  to  render  the  depositions  admissible  to 
impeach  the. witnesses  upon  that  ground,  unless  their 
attention  had  been  particularly  called  to  such  facts  at 
the  inquest.  So,  too,  in  Huebner  v.  Roosevelt,  7  Daly, 
111,  it  was  held  that  a  witness  could  not  be  impeached 
by  showing  that  certain  circumstances  to  which  he  testi- 
fied on  the  pending  inquiry  were  omitted  by  him  when 
testifying  concerning  the  same  occurrence  at  a  former 
trial  of  the  action,  unless  at  the  former  trial  the  atten- 
tion of  the  witness  had  been  particularly  called  to  the 
circumstances  which  he  then  omitted  to  state.  It  does 
not  appear  from  the  questions  propounded  that  at  the 
preliminary  examination  the  prosecuting  witness  was  re- 
quested to  testify  concerning  a  mudhole,  or  that  she  was 
asked  if  she  told  the  defendant  that  she  would  inform  her 
father  or  brother  of  the  treatment  she  had  received  from 
him,  or  that  he  would  be  sorry  for  his  conduct.  The 
statement  embodied  in  the  question  to  the  effect  that  the 
prosecutrix  remembered  that  at  the  preliminary  exami- 
nation  she  was  repeatedly  asked  to  state  every  detail  is  not 
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such  a  particularization  as  is  required  when  testimony  at  a 
former  trial  has  been  omitted,  and  hence  no  error  was  com- 
mitted in  sustaining  objections  to  such  interrogatories. 

11.  An  exception  having  been  allowed,  it  is  contended 
by  defendant's  counsel  that  the  court  erred  in  sustaining 
an  objection  to  the  following  question  propounded  to  the 
prosecutrix  on  her  cross-examination,  to  wit :  **Did  either 
your  mother,  your  sister,  or  any  one  else, — a  physician 
or  anybody, — make  any  examination  of  your  private 
parts,  to  see  whether  you  had  had  connection  with  any- 
body, when  you  were  making  these  disclosures?"  In 
Bamett  v.  State,  83  Ala.  40  (3  South.  612),  it  was  held 
that  no  error  was  committed  in  refusing  to  charge,  when 
so  requested,  that  a  party  accused  of  the  crime  of  rape 
could  not  be  convicted  thereof  unless  the  testimony  of 
the  prosecutrix  was  corroborated  by  an  examination  of 
her  person  by  medical  or  other  experts,  and  that  her  re- 
fusal to  submit  to  such  examination  would  subject  her 
evidence  to  discredit ;  the  court  saying  :  *  *  However  forci- 
ble such  a  suggestion  may  be,  under  some  circumstances, 
as  an  argument  to  a  jury,  the  law  does  not  require  it." 
To  the  same  eflFect,  see  State  v.  Lattiuy  29  Conn.  389.  In 
the  case  at  bar  the  prosecutrix  was  of  sufficient  age  to 
understand  the  nature  of  an  oath,  and  competent  to  give 
testimony  in  respect  to  the  assault  alleged  to  have  been 
made  upon  her,  and,  this  being  so,  an  examination  of 
her  person  by  medical  experts  or  others  was  unnecessary  ; 
and  hence  the  interrogatory  was  immaterial,  and  no  error 
was  committed  in  sustaining  an  objection  thereto. 

12.  The  following  question  having  been  propounded 
to  the  prosecutrix  on  her  cross-examination,  to  wit :  **  I 
want  to  ask  you  whether  previous  to  that  night  you  ever 
had  intercourse  with  anybody,"  an  objection  thereto  was 
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sustained  ;  and,  an  exception  having  been  reserved,  it  is 
insisted  that  an  error  was  committed  in  this  particular. 
The  rule  is  well  settled  that,  on  the  trial  of  a  party  charged 
with  the  commission  of  rape,  it  is  competent  for  him  to 
impugn  the  virtue  of  the  prosecutrix,  if  she  is  of  statu- 
tory age,  not  with  a  view  of  justifying  or  even  excusing 
his  conduct,  but  for  the  purpose  of  showing  that  her  gen- 
eral reputation  for  chastity  is  bad  ;  thereby  creating  a 
presumption  that  the  act  of  which  she  complains  was 
consummated  with  her  consent,  and  not  by  force :  Mc- 
Quirk  V.  State,  84  Ala.  435  (4  South.  755,  5  Am.  St.  Rep. 
381) ;  Pleasant  v.  State,  15  Ark.  624  ;  Bedgood  v.  State,  115 
Ind.  275  (17  N.  E.  621) ;  Benstine  v.  State,  2  Lea,  169  (31 
Am.  Rep.  593);  State  v.  Freeman,  100  N.  C.  429  (5  S.  E. 
921) ;  Wilson  v.  State,  17  Tex.  App.  525.  While  the  law 
affords  the  same  measure  of  protection  to  a  libidinous 
woman  that  it  guarantees  to  one  of  the  most  chaste  cheLTBLC- 
teT{Higginsy,  People,  1  Hun,  307),  the  jury,  in  considering 
the  apparent  necessity  for  a  resort  to  force  by  the  accused 
of  ravishing  the  former,  may  reasonably  infer,  where 
the  question  of  force  or  want  of  consent  is  controverted 
(Steinke  v.  State,  33  Tex.  Cr.  App.  65,  24  S.  W.  909,  25 
S.  W.  287),  that  she  who  by  the  devices  of  her  nefarious 
craft  has  invited  or  brazenly  solicited  meretricious  inter- 
course will  oiSFer,  when  importuned  therefor,  but  little  re- 
sistance to  what  has  been  to  her  a  matter  of  ordinary 
traffic.  If  the  prosecutrix  has  attained  the  legal  age,  so 
as  to  be  able  to  yield  her  consent  to  her  own  degradation, 
her  character  may  be  challenged,  for  the  same  reason,  by 
inquiring  of  her  on  cross-examination  whether  she  has 
ever  had  illicit  sexual  intercourse  with  the  accused  at  any 
time  prior  to  the  act  with  the  commission  of  which  he  is 
charged ;  evidence  of  such  previous  connection  being 
admissible  to  give  rise  to  a  presumption  that  she  con- 
sented to  the  act  in  question  :    Barnes  v.  State,  88  Ala. 


July,  1901.]  State  v.  Ogdbn.  209 

204  (7  South.  38,  16  Am.  St.  Rep.  48);  State  v.  Cook,  65 
Iowa,  560  (22  N.  W.  675);  Hall  v.  People,  47  Mich.  636 
(11  N.  W.  414) ;  People  v.  Goulette,  82  Mich.  36  (45  N.  W. 
1124). 

Iq  these  respects  the  law  is  uniform,  but  upon  the 
question  of  proving  specific  acts  of  unchastity  committed 
by  the  prosecutrix,  or  requiring  her  to  state  on  cross- 
examination  whether  she  has  ever  been  guilty  of  illicit 
sexual  intercourse  with  any  person  other  than  tlie  ac- 
cused, a  diversity  of  judicial  utterance  exists.  In  People 
V.  Abbot,  19  Wend.  192,  the  Supreme  Court  of  New  York, 
in  1838,  held  that  on  the  trial  of  a  person  charged  with 
the  crime  of  rape  the  inquiry  might  be  made  of  the  prose- 
cutrix whether  she  had  previous  connection  with  other 
men.  In  People  v.  Jackson,  3  Parker,  Cr.  Rep.  391,  decided 
by  the  same  court  in  1857,  it  was  held  that  on  the  trial  of 
an  individual  for  rape  it  was  not  competent  on  the  part  of 
the  defense  to  prove  acts  of  illicit  sexual  intercourse  be- 
tween the  prosecutrix  and  persons  other  than  the  defend- 
ant ;  the  court  saying  :  *'It  is  true  that  Judge  Cowen,  in 
the  case  of  People  v.  Abbot,  19  Wend.  192,  disapproved  of 
the  rule,  strongly  sustained  as  it  is  by  numerous  judicial 
decisions  and  the  opinions  of  many  of  the  elementary 
writers  ;  but  the  point  was  not  necessarily  raised  in  that 
case,  as  the  conviction  was  reversed  on  the  ground  that 
the  court  of  general  sessions,  before  which  the  trial  for 
.rape  had  been  conducted,  had  no  jurisdiction  of  the  case, 
and  what  was  said  by  the  learned  judge  as  to  the  rejection 
of  evidence  was  a  mere  obiter  dictum.'*^  The  principle 
announced  in  People  v.  Abbot,  19  Wend.  192,  has  been  fol- 
lowed in  Woods  v.  People,  55  N.  Y.  515  (14  Am.  Rep.  309); 
People  V.  Benson,  6  Cal.  221  (65  Am.  Dec.  506);   Bemtine 

V.  State,  2  Lea,  169  (31  Am.  Rep.  593);    State  v.  Murray, 
39  Or.— 14. 
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63  N.  C.  31 ;    State  v.  Johnson,  28  Vt.  512  ;   State  v.  Reed, 
39  Vt.  417  (94  Am.  Dec.  337). 

The  great  weight  of  authority,  however,  is  opposed  to 
this  view,  and  supports  the  proposition  that  evidence  of 
specific  acts  of  unchastity  on  the  part  of  the  prosecutrix 
with  others  than  the  defendant  is  inadmissible  :  Boddie  v. 
State,  52  Ala.  395  ;  McQuirk  v.  State,  84  Ala.  435  (4  South. 
775,  5  Am.  St.  Rep.  381);  Shartzer  v.  State,  63  Md.  149  (52 
Am.  Rep.  501);  Pleasant  v.  State,  15  Ark.  624;  Wilson  v. 
State,  16  Ind.  392;  State  v.  Jefferson,  28  N.  C.(6  Ired.) 
305;  6^to<ev.lFard,  73Iowa,532(35N.W.617);  Campw, 
State,  3  Kelly,  417 ;  Commonwealth  v.  Regan,  105  Mass. 
C93 ;  Commonwealth  v.  Harris,  131  Mass.  336;  People  v. 
McLean,  71  Mich.  309(38  N.W.  917, 15  Am.  St.  Rep.  263); 
State  V.  White,  35  Mo.  500  ;  State  v.  Forshner,  43  N.  H.  89 
(80  Am.  Dec.  132);  State  v.  Knapp,  45  N.  H.  148 ;  State 
V.  Campbell,  20  Nev.  122  (17  Pac.  620);  McCombs  v.  State, 
8  Ohio  St.  643  ;  Pefferling  v.  State,  40  Tex.  486  ;  Dorsey  v. 
State,  1  Tex.  App.  33  ;  Rogers  v.  State,  1  Tex.  App.  187  ; 
Jenkins  v.  State,  1  Tex.  App.  346 ;  Mayo  v.  State,  7  Tex. 
App.  342;  Lawson  v.  State,  17  Tex.  App.  292;  Fryy. 
Commonwealth,  l82  Va.  334.  The  reason  upon  which  the 
rule  supported  by  such  a  weight  of  judicial  authority 
should  rest  is  that  while  a  prosecutrix,  as  a  witness  in  an 
action  of  rape  alleged  to  have  been  committed  upon  her, 
is  expected  to  defend  her  general  reputation  for  chastity, 
she  can  not  anticipate  the  charges  of  specific  acts  of  illicit 
intercourse  which  may  be  made  by  men  who  perhaps  have 
been  suborned  to  testify  that  they  have  had  such  connec- 
tion with  her,  so  as  to  secure  the  acquittal  of  the  accused  ; 
and  for  this  reason  evidence  of  specific  acts  of  unchastity 
is  wisely  excluded,  on  the  theory  that  if  she  has  been  dis- 
solute her  general  reputation  has  sufl^ered  in  consequence 
thereof,  upon  the  proof  of  which  the  jury  may  reasonably 
infer  that  she  yielded  her  consent  to  the  particular  act 
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with  the  commission  of  which  the  accused  is  charged. 
The  word  '^anybody,"  embraced  in  the  question  objected 
to,  was  broad  enougli  to  include  the  defendant ;  and,  while 
she  would  have  been  obliged  to  answer  the  question  if  it 
had  referred  to  him  alone,  the  generality  of  the  interroga- 
tory propounded  precludes  the  necessity  of  answering  it 
in  that  form,  and  hence  no  error  was  committed  in  sus- 
taining an  objection  thereto. 

13.  Mrs.  St.  John,  having  testified  as  a  witness  for 
the  state,  in  rebuttal,  testified  that  she  was  acquainted 
with  the  general  reputation  of  the  prosecutrix  in  the  com- 
munity in  which  she  resided,  and  that  such  reputation 
was  good,  whereupon  she  was  asked  on  cross-examination 
if  she  was  the  mother  of  Jerry  and  Don  Peterson,  to  which 
she  replied,  "'Yes."  She  was  then  asked,  ''Is  it  not  a 
matter  of  fact  that  they  have  had  some  difiiculty  with 
this  defendant?"  An  objection  having  been  sustained  to 
this  interrogatory,  and  an  exception  allowed,  it  is  claimed 
that  the  court  erred  in  not  permitting  her  to  answer  the 
question.  In  State  v.  Welch,  33  Or.  33  (54  Pac.  213),  it 
was  held  that,  while  it  is  always  competent  to  show  the 
feeling  entertained  by  a  witness  towards  a  person  about 
whom  he  is  testifying,  such  inquiry  must  be  limited  to 
the  feeling  of  the  witness  for  or  against  that  person,  and 
can  not  be  extended  to  his  children. 

14.  The  prosecutrix's  mother  having  appeared  as  a 
witness  for  the  state,  the  following  question  in  respect  to 
the  prosecutrix  was  propounded  to  her  on  cross-examina- 
tion :  "Isn't  it  a  fact  that  the  origin  of  tliat  female  trouble 
was  her  intercourse  with  men?"  The  court  having  sus- 
tained an  objection  to  this  interrogatory  and  allowed  an 
exception,  it  is  insisted  that  an  error  was  committed  in 
not  requiring  the  witness  to  answer  the  question.     It 
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does  not  appear  that  the  witness  was  a  physician,  or  com- 
petent to  express  an  opinion  upon  the  subject  to  which 
her  attention  was  called  ;  and,  this  being  so,  no  error 
was  committed  in  sustaining  the  objection.  But,  in  con- 
sequence of  the  error  in  refusing  to  permit  the  witness 
Oleson  to  answer  the  questions  propounded  to  him  on 
cross-examination,  the  judgment  is  reversed,  and  a  new 
trial  ordered.  Reversed . 
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Argued  20  February ;  decided  4  May,  1901. 
McDOUGAIi  V.  liAMB. 

[64  Pac.  804.] 

Notice  of  Ukdisclossd  Equities-  Duty  of  Inquiry. 

1.  Whatever  Is  sufficient  to  cause  a  reasonably  prudent  purchaser  of  real 
property  to  inquire  concerning  the  rigbtR  of  a  stranger  to  the  tiile,  is  sufficient  to 
charge  him  with  notice  of  all  ffetcts  that  could  be  ascertained  by  ordinarily  dili- 
gent Inquiry. 

EIasement— Ditch— Continuity  of  Advekse  Use. 

2.  To  render  an  adverse  use  of  an  easement  continuous  it  need  not  necessarily 
be  dally  or  regular,  but  it  will  be  a  continuous  adverse  use  if  the  right  Is  exercised 
as  the  needs  of  the  claimant  require. 

Idem. 

8.  Where  plaintlffb  claimed  an  easement  for  mining  purposes  in  the  water  of 
a  stream  which  contained  wat«r  only  during  the  winter  season,  and  plaintiff's 
used  it  whenever  available,  the  fiict  that  they  did  not  use  the  water  the  entire 
year  did  not  prevent  their  adverse  use  flrom  being  continuous. 

From  Jackson  :    Hibbo  K.  Hanna,  Judge. 

Bill  by  James  McDougal  and  another  against  Joseph 
H.  Lame,  to  enjoin  the  defendant  from  interfering  with 
a  ditch.  The  facts  are  that  the  plaintiffs  own  a  ditch  in 
Jackson  County,  which  conducts  water  from  Lane's  Creek 
to  their  land,  where  it  is  used  in  operating  a  placer  mine. 
About  1877  one  V.  S.  Ralls  caused  a  ditch  to  be  dug  for 
about  two  hundred  and  fifty  feet  across  the  land  now 
owned  by  the  defendant,  but  then  the  property  of  Ralls, 
whereby  the  water  of  Bummer  Gulch  was  conducted  into 
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the  Lane's  Creek  ditch,  and  ever  since  that  time  the  gulch 
water  so  diverted  has  been  used  every  winter  in  operating 
the  mine  on  the  land  now  owned  by  the  plaintiflFs.  The 
defendant,  on  July  20,  1895,  secured  a  title  to  bis  land  by 
mesne  conveyances  from  Ralls,  but  in  none  of  the  muni- 
ments in  the  chain  of  title  thereto  was  any  reservation 
made  of  a  right  to  conduct  water  across  it  from  said 
gulch.  It  is  alleged  in  the  complaint,  in  substance,  that 
for  more  than  fifteen  years  prior  to  the  commencement  of 
this  suit  the  plaintiffs  and  their  grantors  have  constantly 
used  the  water  of  said  gulch  by  means  of  the  ditch  con- 
structed by  Ralls  in  operating  their  placer  mine,  until  the 
defendant,  on  December  7,  1897,  unlawfully  and  wrong- 
fully filled  said  ditch  with  brush  and  other  material, 
thereby  obstructing  the  flow  of  water  therein,  causing 
debris  from  the  gulch  to  spread  over  plaintiffs'  land,  and 
depriving  them  of  the  use  of  the  water.  The  answer  de- 
nies the  material  allegations  of  the  complaint,  and  avers 
that  when  the  defendant  purchased  his  land  no  ditch  ex- 
isted where  plaintiffs  now  assert  the  right  to  maintain 
one,  and  that  he  had  no  notice  that  any  one  had  or 
claimed  the  right  to  conduct  water  across  his  land  from 
Bummer  Gulch.  The  reply  having  put  in  issue  the  alle- 
gations of  new  matter  in  the  answer,  a  trial  was  had,  re- 
sulting in  a  decree  for  plaintiffs  as  prayed  for,  and  the 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Austin  S.  Hammond  and  Wm,  I,  Vatvter,  with  an  oral 
argument  by  Mr.  Hammond. 

For  respondents  there  was  a  brief  over  the  name  of 
Colvig  &  Reames,  with  an  oral  argument  by  Mr,  A,  Evan 
Reames. 
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Mr.  Justice  Moore,  after  stcating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  only  question  presented  by  this  appeal  is 
whether  the  defendant,  at  the  time  he  purchased  his 
land,  had  such  knowledge  of  the  existence  of  plaintiffs' 
right  to  maintain  the  ditch  across  his  premises  as  would 
amount  to  notice  thereof.  The  rule  is  well  settled  in 
tliis  state  that  whatever  fact  is  sufficient  to  direct  the 
attention  of  a  reasonably  prudent  man  to  the  prior  rights 
and  superior  equities  of  a  third  party,  w^ho  is  a  stranger 
to  the  title,  so  as  to  cause  him  to  make  inquiry  in  respect 
thereto,  which,  if  prosecuted  with  ordinary  diligence, 
must  necessarily  result  in  knowledge  thereof,  will  be 
sufficient  to  charge  a  purchaser  of  real  property,  under 
these  circumstances,  with  implied  notice  of  the  right  and 
equity  with  which  he  would  be  affected  :  Stannis  v.  Nich- 
olson, 2  Or.  332  ;  Bohlman  v.  Coffin,  4  Or.  313  ;  Carter  v. 
Portland,  4  Or.  339  ;  Musgrove  v.  Bonaer,  5  Or.  313  (20  Am. 
Rep.  737) ;  Lyons  v.  Leahy,  15  Or.  8  (3  Am.  St.  Rep.  133, 
13  Pac.  643) ;  Tucker  v.  Constable,  16  Or.  407  (19  Pac.  13); 
Wood  V.  Rayburn,  18  Or.  3  (22  Pac.  521) ;  Petrain  v.  Kier- 
nan,  23  Or.  455  (32  Pac.  158) ;  Exon  v.  Dancke,  24  Or. 
110  (32  Pac.  1045) ;  Jones  v.  Gates,  24  Or.  411  (33  Pac. 
989) ;  Cooper  v.  Thomason,  30  Or.  161  (45  Pac.  296);  Am- 
brose V.  Huntington,  34  Or.  484  (56  Pac.  513). 

In  the  light  of  this  rule,  w^e  will  examine  the  testimony 
as  to  such  knowledge  on  the  part  of  the  defendant.  It 
clearly  shows  that  the  ditch  in  question  taps  Bummer 
Gulch  at  a  point  near  his  house,  runs  in  a  southwesterly 
direction,  and,  after  crossing  the  county  road,  passes 
through  his  orchard,  and  connects  with  the  Lane's  Creek 
ditch.  The  defendant,  as  a  witness  in  his  own  behalf, 
testified  that  on  July  20,  1895,  when  he  purchased  his 
land,  no  water  was  flowing  in  the  gulch,  and  that  there 
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was  no  ditch  leading  therefrom  through  the  premises. 
In  answer  ta  the  question,  *'Was  there  any  evidence  of 
auy  ditch  whatever?"  he  replied,  *'No  ditch  inside  the 
orchard,  sure."    It  is  quite  probable  that  at  the  time  the 
defendant  purchased  his  land  the  debris  from  Bummer 
Gulch  had  nearly  filled  the  ditch  in  places  through  the 
orchard ;    for  he  testified  that  at  that  time  grass  was 
growing  where  it  is  now  insisted  the  ditch  had  been  con- 
structed, and  that  he  thereafter  cut  the  hay  which  grew 
thereon.     His  testimony  in  respect  to  the  ditch  through 
the  orchard  being  filled  is  corroborated  by  that  of  Clara 
E.  Lame,  his  witness,  and  by  Fred  Straub,  G.  W.  Roland, 
and  Augustus  Penning,  who  were  called  by  the  plaintiffs. 
Straub  testified  that  the  ditch  was  plainly  marked  on  the 
ground,  and  that  every  person  passing  along  the  highway 
must  notice  it  from  the  bridge  which  spanned  the  same. 
The  testimony  of  this  witness  is  corroborated  by  that  of 
several  others,  and  we  think  it  is  inferentially  admitted 
by  the  defendant  himself,  in  his  answer  hereinbefore 
quoted,  to  the  effect  that,  while  there  was  no  appearance 
of  a  ditch  through  the  orchard,  its  existence  was  plainly 
marked  upon  the  ground  across  and  above  the  county 
road. 

2.  The  plaintiffs'  right  to  maintain  the  ditch  is  predi- 
cated upon  an  adverse  user,  exercised  each  mining  season 
for  more  than  ten  years.  While  the  rule  is  well  settled 
that  the  title  to  an  easement  by  prescription  must  rest 
upon  a  continuity  of  the  use,  yet,  where  it  appears  that 
water  from  a  stream  has  been  and  can  only  be  used  during 
certain  intervals  occurring  periodically,  aright  by  adverse 
user  may  thus  be  established  to  continue  the  use  :  Jones, 
Easem.  §  801.  Thus,  in  Hesperia  Water  Co.  v.  Rogers,  8d 
Cal.  10  (17  Am.  St.  Rep.  209,  23  Pac.  196),  Mr.  Justice 
Thornton,  commenting  upon  this  principle,  says  :    * '  The 
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correct  rule  as  to  continuity  of  user,  to  give  a  presump- 
tive right  to  an  easement,  and  what  shall  constitute  such 
continuity,  can  be  stated  only  with  reference  to  the  nature 
and  character  of  the  right  claimed.  The  right  is  not 
abandoned  to  the  use  of  a  ditch  to  convey  water  for  pur- 
poses of  irrigation,  because  water  does  not  flow  in  it  every 
day  in  the  year.  The  party  claimant  does  not  need  the 
ditch  every  day  in  the  year,  and  tlie  law  does  not  require 
him,  to  constitute  continuity  of  use,  to  use  tlie  water 
when  he  does  not  need  it.  If  he  has  used  the  ditch  at 
such  times  as  he  needed  it,  it  is  regarded  by  the  law  as 
a  continuous  use.  If  a  right  of  way  over  another's  land 
lias  been  used  for  more  than  five  years,  it  is  not  necessary, 
to  make  good  such  use,  that  the  claimant  has  used  it  every 
day.  He  uses  it  every  day,  or  once  in  every  week,  or 
twice  a  month,  as  his  needs  require.  He  is  not  required 
to  go  over  it  when  he  does  not  need  it,  to  make  his  use 
of  the  way  continuous.  The  claimant  is  required  to  make 
such  reasonable  use  of  the  way  as  his  needs  require.  So 
it  is  with  the  ditch .  If,  whenever  the  claimant  needs  it 
from  time  to  time,  he  makes  use  of  it,  this  is  a  continuous 
use." 

3.  The  evidence  shows  that  no  water  flowed  in  the 
gulch  in  the  summer,  and  not  continuously  in  the  winter  ; 
but,  whenever  tliere  was  a  sufficient  quantity  to  be  used 
by  the  plaintiffs  in  mining,  they  have  each  year  enjoyed 
the  benefit  thereof,  under  a  claim  of  right  hostile  to  all 
others,  and  by  this  means  have  acquired  a  title  by  adverse 
user ;  for,  as  Avas  said  by  Mr.  Chief  Justice  Beatty  in 
Chollar-Potosi  Min.  Co,  v.  Kennedy,  3  Nev.  361  (93  Am. 
Dec.  409)  :  '*  Whenever  a  party  assumes  and  exercises  a 
right  of  way  openly,  notoriously,  and  continuously,  with- 
out asking  the  consent  of  the  owner  of  the  land,  and 
without  in  any  way  manifesting,  by  word  or  deed,  that 
he  is  exercising  the  right  as  a  favor  or  license  given  him 
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by  the  owner  of  the  soil,  it  must  be  considered  as  exer- 
cised adversely  to  the  owner  of  the  land."  To  the  same 
effect,  see,  also,  Johnsoji  v.  Knott,  13  Or.  308  (10  Pac. 
418);  Tolman  v.  Casey,  15  Or.  83  (13  Pac.  669);  Coven- 
ton  V.  Seufert,  23  Or.  548  (32  Pac.  508).  The  fact  that 
the  ditch  was  filled  with  debris  through  the  orchard,  if 
it  were  cleaned  out  and  used  during  the  raining  season, 
would  not  destroy  the  adverse  character  of  the  use  ;  for, 
the  right  being  predicated  upon  the  use  of  the  water  when 
there  was  suflScient  quantity  in  the  gulch,  the  filling  of 
the  ditch  by  debris  at  other  times  would  not  necessarily 
destroy  the  use.  It  might,  however,  tend  to  defeat  the 
plaintiffs'  right  if,  at  the  time  of  the  defendant's  purchase 
of  the  land,  no  such  evidence  of  the  right  existed  as  would 
cause  him  to  make  inquiry  in  respect  thereto.  *'The 
open  use  and  possession  of  a  right  of  way,"  says  Mr. 
Jones  in  his  work  on  Easements  (section  122),  ''is  suffi- 
cient to  put  a  purchaser  of  the  estate  over  which  the  way 
exists  upon  inquiry.  Means  of  knowledge  is  equivalent 
to  knowledge.  If  a  road  in  which  an  easement  of  way  is 
created  by  deed  is  visible  and  open,  the  easement  is  bind- 
ing upon  a  subsequent  purchaser  of  the  servient  estate, 
although  the  deed  creating  the  easement  was  never  re- 
corded." It  may  be  conceded  that  the  defendant  was  an 
innocent  purchaser,  and  paid  a  valuable  consideration  for 
his  land.  But  we  think  the  evidence  shows  that  the  bridge 
on  the  highway,  and'  the  existence  of  a  ditch  above  the 
county  road,  was  of  such  character  as  to  cause  a  prudent 
person  to  make  inquiry  which  would  have  ultimately  led 
to  the  fact  of  the  existence  of  the  plaintiffs'  adverse  right : 
2  Pomeroy,  Eq.  Jur.  (2  ed.),  §  754;  Kyle  v.  Ward,  81 
Ala.  120  (1  South.  468);  Stokes  v.  Riley,  121  111.  166  (11 
N.  E.  877).  Believing  that  the  preponderance  of  the  testi- 
mony supports  the  findings  of  the  trial  court,  its  decree 
is  aflBrmed.  Affirmed. 
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f48     248  AaBEEMENT  Between  Pleadings  and  Proofs. 

1.  Parties  must  prosecute  or  defend  legal  proceedings  on  the  grounds  set 
forth  in  their  pleadings,  and  should  not  be  permitted  to  present  other  grounds 
of  recovery  or  defense. 

Pleading  Possession  Through  a  Lien. 

2.  Where  a  special  right  to  another's  property  is  claimed  under  a  Hen,  the 
Hen  must  be  pleaded,  and  can  not  be  shown  under  a  general  denial :   OuUle  v. 
Wonff  J!\>okt  13  Or.  577,  applied. 

Construction  of  Plbading^Money  Had  and  Received. 

8.  A  complaint  allying  that  plaintiff  paid  defendants  certain  money  to  be 
used  in  performing  a  stated  class  of  contracts,  that  defendants  never  performed 
or  attempted  to  carry  out  any  contracts  of  any  kind,  but  appropriated  the  money 
to  their  own  personal  use,  is  sufficient,  without  stating  that  an  accounting  had 
been  demanded,  or  that  plaintiff  had  paid  or  tendered  what  the  defendants  had 
earned,  for  the  complaint  clearly  shows  that  nothing  had  been  earned. 

General  Rule  for  Construing  Complaints. 

4.  A  liberal  construction  will  always  be  given  the  allegations  of  a  complaint, 
when  It  Is  objected  to  after  answering;  while  a  stricter  rule  applies  when  a  de> 
murrer  Is  presented. 

Money  Had  and  Received— Brokers— Margins. 

5.  Where  one  deposits  money  with  a  broker  to  cover  mai^ns  on  purchases 
on  a  board  of  trade  and  the  broker  reports  flctitious  transactions,  without  any 
actual  proceedings,  he  has  no  lien  on  the  fund,  and  the  depositor  can  sue  him  as 
for  money  had  and  received. 

From  Multnomah  :   Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  George  C.  Mellott  against  F.  0.  Downing 
and  F.  H.  Hopkins  for  money  had  and  received  by  tlie 
defendants  to  the  plaintiff's  use.  The  complaint  alleges 
that  on  or  about  the  eighteenth  of  September,  1896,  at 
Portland,  Oregon,  the  plaintiff,  for  the  purpose  of  secur- 
ing defendants  against  loss  through  failure  of  the  plain- 
tiff to  pay  or  reimburse  them  for  "commissions  earned, 
money  advanced,  or  liability  assumed  "  by  them  "in  the 
purchase  and  sale  of  grain  or  options  in  the  board  of 
trade  of  Chicago,  Illinois,  for  and  on  account  of  plain- 
tiff," assigned  and  delivered  to  them  a  certificate  of  de- 
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posit  for  1500,  dated  August  21, 1896,  due  one  year  after 
date,  for  which  they  gave  a  receipt  stating  that  the  cer- 
tificate was  *'held  as  collateral  to  secure  us  in  case  of 
loss;"  "that  defendants  never  earned  any  commission, 
or  advanced  any  money,  suffered  any  loss,  or  assumed  or 
incurred  any  liability  whatever  in  the  purchase  or  sale  of 
grain  or  options  in  said  board  of  trade  or  elsewhere  for 
or  on  account  of  the  plaintiff,  and  never  purchased  any 
grain  or  any  option  for  or  on  account  of  plaintiff  in  said 
board  of  trade  or  elsewhere,  and  all  transactions  between 
plaintiff  and  defendants  with  reference  to  the  purchase 
or  sale  of  grain  or  options  in  said  board  of  trade  or  else- 
where ceased  and  determined  on  or  before  the  tliirteentli 
day  of  November,  1896;"  that  thereafter,  and  on  the 
twenty-third  of  August,  1897,  the  defendants  collected 
the  amount  due  upon  such  certificate,  and  thereby  be- 
came and  still  are  indebted  to  the  plaintiff  in  the  sura  of 
$525  for  the  money  so  received  ;  that  on  the  twelfth  of 
October,  1897,  at  Portland,  plaintiff  duly  demanded  pay- 
ment of  such  sum  and  interest  from  defendants,  but  they 
refused  and  still  refuse  to  pay  the  same  or  any  part  thereof, 
and  the  whole  of  said  sum  and  interest  is  still  due  and 
owing  from  defendants  to  the  plaintiff. 

The  defendants  in  their  answer  admit  the  assignment 
and  delivery  to  them  of  the  certificate  of  deposit  de- 
scribed in  the  complaint,  but  deny  that  it  was  made  for  the 
purpose  alleged,  "  or  otherwise  than  as  security  for  losses 
suffered  by  plaintiff,  commissions  earned  and  advance- 
ments made  by  defendants  on  or  account  of  transactions 
thereafter  to  be  had  by  defendants  with  plaintiff,  or  that 
for  said  alleged  purpose,  or  for  other  purpose  tlian  as 
herein  alleged,  plaintiff  received  from  defendants,  or  from 
either  of  them,  the  written  acknowledgment  of  the  de- 
livery of  said  certificate  set  forth  in  said  complaint ;"  and 
affirmatively  allege  that  '*  defendants  duly  performed  all 
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provisions  of  said  agreement  under  which  said  certificate 
of  deposit  was  received  from  plaintiflF  by  defendants,  on 
their  part  made  and  provided."  They  also  admit,  by 
not  denying,  all  the  other  allegations  of  the  complaint, 
except  that  by  reason  of  the  premises  they  became  and 
are  indebted  to  the  plaintiflF  in  the  sum  of  $525  for  money 
received  to  his  use,  and  that  plaintiflF  *'  duly  "  demanded 
payment  of  such  sum  and  interest.  The  new  matter 
alleged  in  the  answer  was  put  in  issue  by  a  reply,  and 
a  trial  had  before  the  court  and  a  jury. 

The  plaintiflF,  to  sustain  the  issues  on  his  part,  gave 
testimony  tending  to  show  that  in  the  latter  part  of  Sep- 
tember, 1896,  he  called  at  the  office  of  the  defendants, 
who  are  wheat  and  stock  brokers  in  the  City  of  Portland, 
with  the  expectation  of  doing  some  trading  on  the  Chi- 
cago Board  of  Trade  ;  that  he  had  a  talk  with  Mr.  Down- 
ing, who  told  him  the  defendants  did  a  strictly  brokerage 
business,  and  would  place  such  orders  as  he  might  give 
them  on  the  Chicago  Board  of  Trade,  charging  him  a 
commission  of  one  fourth  cent  per  bushel ;  that  a  day  or 
two  later  he  gave  the  defendants  an  order  to  buy  five 
thousand  bushels  of  wheat  for  him,  which  Downing  told 
him  would  be  placed  with  Raymond  &  Company,  of  Chi- 
cago, one  of  the  most  reliable  brokers  doing  business  on 
the  board  of  trade  in  that  city ;  that  he  assigned  and 
delivered  to  the  defendants  the  $500  certificate  of  deposit, 
to  cover  commissions  and  margins  on  such  deals  as  he 
might  make  ;  that  thereafter  he  gave  defendants  several 
orders  for  the  purchase  and  sale  of  grain,  and  from  time 
to  time  received  statements,  or  what  purported  to  be  state- 
ments, of  such  deals,  showing  the  date,  amount,  and 
price  of  the  purchase  or  sale,  and  stating  on  their  face 
that  they  contemplated  the  actual  receipt  and  delivery 
of  the  property  and  payment  therefor,  and  were  made  in 
accordance  with  and  subject  to  the  rules,  regulations,  and 
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customs  of  the  board  of  trade  of  the  City  of  Chicago,  and 
the  requirements  of  its  board  of  directors,  and  all  amend- 
ments that  may  be  made  thereto ;  that  on  October  19, 
1896,  he  received  one  of  such  statements,  showing  a 
credit  in  his  favor  of  $1,475,  $100  of  which  was  paid  to 
him  at  the  time  by  the  defendants,  and  which  he  has 
since  retained.  He  also  gave  testimony  tending  to  show 
that,  as  a  matter  of  fact,  none  of  his  orders  were  placed 
by  the  defendants  on  the  board  of  trade  of  Chicago,  but 
that  the  pretended  purchases  and  sales  were  merely  sup- 
posed or  fictitious  transactions,  which  took  place  in  their 
office  ;  that  the  defendants  mere  running  what  is  known 
as  a  "bucket  shop,"  with  no  connection  whatever  with 
the  Chicago  Board  of  Trade ;  that,  after  learning  that 
his  orders  were  not  in  fact  placed  on  the  Chicago  Board 
of  Trade,  he  demanded  the  return  of  his  certificate  of 
deposit  in  June,  1897,  but  that  defendants  refused  to 
surrender  it  to  him  ;  that  on  October  12,  1897,  he  again 
made  a  demand  therefor  in  writing,  a  copy  of  which  was 
introduced  in  evidence. 

At  the  close  of  plaintiff's  testimony,  defendants  moved 
the  court  to  direct  a  verdict  in  their  favor  on  the  ground 
that  the  evidence  introduced  by  the  plaintifi^  failed  to 
support  the  allegations  of  the  complaint,  and  upon  the 
further  ground  that  the  plaintiff  had  failed  to  prove  a 
sufficient  demand  for  the  return  of  his  certificate  of 
deposit,  or  a  tender  of  the  amount  paid  by  defendants 
to  plaintiff  on  account  of  the  transactions  mentioned  and 
referred  to  in  the  testimony.  This  motion  was  overruled, 
whereupon  defendants  moved  the  court  for  a  judgment 
of  nonsuit,  which  was  likewise  overruled.  They  there- 
upon gave  testimony  to  support  the  issues  on  their  part,  in 
the  course  of  which  the  defendant  Downing  was  allowed 
to  testify,  over  the  objection  and  exception  of  the  plaintiff, 
that  the  certificate  of  deposit  mentioned  in  the  complaint 
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was  assigned  to  the  defendants  to  secure  any  indebtedness 
that  might  appear  due  from  plaintiff  to  them  '*on  any 
deal  whatever,  either  for  profits  or  loss,  on  wheat,  or 
advances,  or  any  other  like  reason  ;"  that  plaintiff  was 
indebted  to  the  defendants  in  the  sum  of  $5.00  on  account 
of  transactions  theretofore  had  at  the  time  the  certificate 
was  so  assigned,  and  it  was  intended  as  security  for  such 
sum,  as  well  as  any  other  indebtedness  that  might  there- 
after accrue,  including  charges  for  telegrams  ;  that  at  the 
time  plaintiff  demanded  the  return  of  the  certificate  he 
did  not  tender  repayment  of  money  advanced  or  of  charges 
made  by  defendants. 

After  the  evidence  was  all  in,  the  court,  among  other 
things,  instructed  the  jury  that  if  any  indebtedness  from 
plaintiff  to  the  defendants  existed,  which  the  certificate 
was  intended  to  secure,  equal  to  the  amount  of  the  certifi- 
cate, or  if  plaintiff  received  and  retained  any  part  of  the 
gain  or  profits  on  any  orders  given  by  him  to  the  defend- 
ants, or  if  they  advanced  to  him  or  on  his  account  any 
money  in  accordance  with  the  agreement  under  which  the 
certificate  was  deposited,  and  there  has  been  no  account- 
ing between  them,  or  demand  therefor  and  refusal,  or  if 
plaintiff  and  defendants,  subsequent  to  the  agreement 
under  w^hich  the  certificate  was  deposited,  mutually 
agreed  that  it  should  be  held  by  defendants  as  security, 
or  pledged  for  any  sum  charged  by  defendants  against 
plaintiff  as  the  result  of  any  transaction,  and  plaintiff  did 
not  tender  payment  of  such  sums  in  full  before  the  com- 
mencement of  this  action,  or  if  at  any  subsequent  time 
to  the  agreement  under  which  the  certificate  was  deposited 
the  defendants  accounted  to  plaintiff  upon  the  results  of 
transactions  theretofore  had  between  them,  and  upon 
such  accounting  it  was  agreed  that  any  sum  of  money 
was  due  defendants  from  the  plaintiff,  and  that  the  cer- 
tificate of  deposit  should  be  held  as  security  for  its  repay- 
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ment,  and  plaintiff  had  not  tendered  such  sum  in  full 
before  the  commencement  of  the  action,  their  verdict 
must  be  for  the  defendants.  The  verdict  and  judgment 
were  in  favor  of  the  defendants,  and  the  plaintiff  appeals. 

Reversed. 

For  appellants  there  was  a  brief  over  the  name  of 
Watson  &  BeekmaTiy  with  an  oral  argument  by  Mr.  Edtuard 
B.  Watson. 

For  respondents  there  was  a  brief  over  the  name  of 
Woodward  &  Palmer,  with  an  oral  argument  by  Messrs, 
John  H.  Woodward  and  William  W.  Cotton. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

1.  There  are  some  twenty  assignments  of  error  in  the 
abstract,  but  it  is  unnecessary  to  notice  them  in  detail. 
They  are  practically  all  predicated  on  the  contention — 
which  we  think  is  sound — that  the  court  permitted  tlie 
defendants  to  recover  upon  defenses  not  pleaded.  The 
answer  admits  that  the  certificate  of  deposit  mentioned 
and  described  in  the  complaint  was  received  from  the 
plaintiff  **as  security  for  losses  suffered  by  plaintiff,  com- 
missions earned,  and  advancements  made  by  defendants 
on  or  account  of  transactions  thereafter  to  be  had  by  de- 
fendants with  plaintiff."  There  is  no  averment,  how- 
ever, that  any  losses  were  suffered,  commissions  earned, 
or  advancements  made  by  them  on  account  of  any  trans- 
actions with  the  plaintiff,  or  that  there  is  any  amount  due 
them  for  which  they  were  entitled  to  retain  possession  of 
the  certificate,  or  its  proceeds,  as  security. 

2.  Where,  as  here,  the  defendant  admits  the  owner- 
ship ^of  the  property  to  be  in  the  plaintiff,  and  claims  a 
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right  to  its  possession  by  virtue  of  a  lien  thereon,  such 
lien  should  be  pleaded,  and  can  not  be  shown  under  a 
general  denial :  Guille  v.  Wong  Fook,  13  Or.  577  (11  Pac. 
277).  It  was,  therefore,  necessary  for  the  defendants,  in 
order  to  defend  on  the  theory  that  the  certificate  of  deposit 
had  been  assigned  to  them  as  security,  to  plead  that  fact, 
and  to  set  out  the  obligations  incurred  or  losses  sustained 
wiiich  it  was  intended  to  so  secure,  and  that  plaintiff  had 
not  reimbursed  them  therefor.  The  allegation  that  they 
duly  performed  all  the  provisions  of  the  agreement  under 
which  the  certificate  of  deposit  was  received  does  not 
imply  that  they  suffered  any  losses,  earned  any  commis- 
sions, or  made  any  advancements  for  or  on  account  of  the 
the  plaintiff,  entitling  them  to  hold  and  retain  possession 
of  such  certificate.  They  may  have  duly  performed  all 
the  provisions  of  the  contract,  whatever  they  were,  and 
still  not  be  entitled  to  hold  it  or  its  proceeds.  We  are  of 
the  opinion,  therefore,  that  the  court  erred  in  permitting 
defendants  to  give  evidence  tending  to  show  that  they 
were  entitled  to  the  possession  of  the  certificate  of  deposit, 
as  security  for  and  on  account  of  money  they  had  advanced 
to  the  plaintiff,  commissions  earned,  and  losses  sustained, 
and  in  submitting  that  question  to  the  jury,  with  an  in- 
struction that,  if  they  found  plaintiff  had  not  returned  or 
oflFered  to  return  such  advancements  or  paid  such  com- 
missions or  losses,  he  could  not  recover. 

3.  Indeed,  as  we  understand  the  argument  for  the  de- 
fendants, it  is  not  seriously  contended  that  such  rulings 
were  proper  under  the  pleadings,  but  that  the  errors  were 
harmless,  because  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  plaintiff  was 
not  entitled  to  recover  under  the  testimony.  The  objec- 
tion to  the  complaint  is  that  it  does  not  allege  payment 
by  the  plaintiff  of  the  indebtedness  intended  to  be  secured 
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by  the  certificate  of  deposit,  or  a  demand  for  an  account- 
ing. The  theory,  however,  upon  which  the  complaint 
was  framed  and  the  action  prosecuted,  is  that  the  defend- 
ants failed  to  carry  out  their  contract,  and  did  not  make 
any  purchases  or  sales  for  him  on  the  Chicago  Board  of 
Trade,  and  therefore  no  commissions  were  earned  or  lia- 
bilities incurred  by  them  for  the  security  of  which  they 
would  be  entitled  to  hold  the  certificate  of  deposit.  The 
complaint,  after  alleging  the  terms  of  the  contract  of  bail- 
ment under  which  the  certificate  was  assigned  to  the  (de- 
fendants, avers  that  they  never  earned  any  commissions, 
advanced  any  money,  suffered  any  loss,  or  assumed  or 
incurred  any  liability  whatever  in  the  purchase  or  sale 
of  grain  or  options,  and  never  purchased  any  grain  or 
any  option  for  or  on  account  of  the  plaintiff  on  the  Chi- 
cago Board  of  Trade  or  elsewhere,  and  all  transactions 
between  plaintiff  and  defendants  with  reference  to  such 
purchase  or  sale  of  grain  ceased  and  determined  on  or 
before  the  thirteenth  of  November,  1896.  It  therefore 
appears  from  the  complaint  tliat  there  never  was  any 
secured  indebtedness  or  conditions  to  be  performed  by 
the  plaintiff  before  lie  would  be  entitled  to  the  proceeds 
of  the  certificate  of  deposit,  but  the  defendants  became 
liable  to  him  for  the  money  received  therefor  as  for  money 
had  and  received  :  White  Pine  Bank  v.  Sadler ^  19  Nev.  98 
(6  Pac.  941). 

4.  It  is  argued  that  none  of  the  averments  of  the 
complaint,  excepting  the  statement  that  defendants  never 
advanced  any  money,  etc.,  can  avail  the  plaintiff,  because 
the  assertion  that  defendants  never  earned  any  commis- 
sion, suffered  any  loss,  or  assumed  or  incurred  any  lia- 
bility for  or  on  account  of  the  plaintiff  in  the  purchase  or 

sale  of  grain  or  options,  etc.,  is  a  mere  conclusion  of  law, 
39  Or.— 15. 
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and  the  negative  allegation  that  defendants  never  pur- 
chased any  grain  or  any  options  is  inconsistent  with  the 
aflSrmative  statement  that  all  transactions  between  plain- 
tiff and  defendants  with  reference  to  the  purchase  or  sale 
of  grain  ceased  on  the  thirteenth  of  November.  It  must 
be  remembered  in  this  connection  that  the  objection  to  the 
sufficiency  of  the  complaint  comes  after  answer,  and  there- 
fore it  must  be  construed  most  strongly  in  favor  of  the 
pleader  :  Oregon  &  Cal,  R.  R.  Co.  v.  Jackson  County,  38  Or. 
589  (64  Pac.  307).  The  most  that  can  be  urged  against 
the  allegation  that  defendants  never  earned  any  commis- 
sion, suffered  any  loss,  or  incurred  any  liability  for  or  on 
account  of  the  plaintiff  in  the  purchase  or  sale  of  grain 
or  options  on  the  board  of  trade  of  Chicago  is  that  it  is  a 
defective  statement  of  a  cause  of  action,  which,  under  all 
the  authorities  in  this  state,  is  cured  by  answering  over. 
Nor  does  it  necessarily  follow  from  the  averment  that  all 
transactions  between  plaintiff  and  defendants  ceased  on 
the  date  named  in  the  complaint  that  there  had  previously 
been  any  actual  purchases  or  sales  made  by  the  defend- 
ants for  and  on  account  of  the  plaintiff  on  the  board  of 
trade  of  Chicago,  under  the  terms  of  the  contract  of  bail- 
ment. The  allegation  is  that  all  transactions  with  refer- 
ence to  such  purchases  ceased.  This  may  imply  nothing 
more  than  that  all  negotiations  between  plaintiff  and 
defendants  with  reference  thereto  ceased  and  terminated 
on  that  day.  It  is  true,  while  the  complaint  alleges  that 
defendants  never  purchased  any  grain  or  any  options  for 
or  on  account  of  the  plaintiff  on  the  board  of  trade,  it  does 
not  aver  that  they  never  sold  any  grain  for  him  ;  but,  in 
view  of  the  general  allegation  that  no  commissions  were 
earned,  advancements  made,  or  liabilities  incurred  by  the 
defendants  for  or  on  account  of  the  plaintiff  in  either  the 
purchase  or  sale  of  grain  or  options  on  the  Chicago  Board 
of  Trade,  the  omission  to  allege  that  no  sales  were  made 
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is  not  fatal  to  the  complaint,  after  answer.  If  the  objec- 
tion now  made  to  the  complaint  was  on  a  demurrer,  the 
argument  of  counsel  would  perhaps  not  be  without  merit, 
but  it  comes  too  late  after  answer. 

5.  So  far  as  the  right  to  recover  under  the  testimony 
is  concerned,  but  little  need  be  said.  From  the  statement 
of  facts  it  appears  tliat  the  evidence  tended  to  show  that 
the  defendants  disobeyed  the  instructions  of  the  plaintiff, 
and,  while  he  assumed  and  believed  that  his  orders  were 
actually  placed  as  directed,  the  several  transactions  were 
in  fact  fictitious.  If  this  is  true,  the  defendants  have  no 
lien  upon  the  money  deposited  wuth  them  to  cover  mar- 
gins for  advancements  made  or  liabilities  incurred  on 
account  of  such  fictitious  transactions,  and  the  plaintiff 
is  entitled  to  recover  it  as  for  money  had  and  received  : 
Jones  V.  MarkSy  40  111.  313  ;  Denton  v.  Jackson^  106  111.  433  ; 
Larminie  v.  Carley,  114  111.  196  (29  N.  E.  382);  Gregory 
y,  Wendell,  39  Mich.  337  (33  Am.  Rep.  390).  It  follows 
from  these  views  that  the  judgment  of  the  court  below 
must  be  reversed,  and  a  new  trial  ordered. 

Reversed, 
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MORTON  r.  DENHAM.  ~~~ 

[64Pac.  384.] 

Conveyances  Fraudulent  am  to  Subsequent  Creditors. 

1.  Conveyances  made  in  contemplation  of  contracting  debts,  with  an  intent 
to  conceal  the  property,  and  for  a  fictitious  cohnlderatlon,  are  fraudulent  as  to  the 
RubHequent  creditors :  Page  v.  Orantf  9  Or.  1 16,  and  Marks  v.  CroWf  14  Or.  382,  cited. 

Burden  of  Proof  in  Fraud  Cases. 

2L  In  cases  brought  to  set  aside  conveyances  claimed  to  be  fraudulent,  the 
burden  of  proof  rests  on  the  party  charging  fraud. 

Evidence  of  Fraudulent  Conveyance. 

3.  A  review  of  the  evidence  in  this  case  satisfies  the  court  that  the  deeds  in 
question  were  without  consideration  and  void  as  against  the  plaintiffs. 
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Personal  Judgment  Against  Fraudulent  Vendee. 

4,  Where  a  firaudalent  vendee  of  goods  had  fully  disposed  of  the  goods  and 
of  the  proceeds  before  suit  brought  by  a  creditor  of  the  vendor  to  set  aside  the 
transfer,  a  personal  Judgment  therefor  should  not  be  awarded  against  such 
vendee. 

From  Polk:    Reuben  P.  Boise,  Judge. 

• 
This  is  a  suit  by  Marcus  Morton  and  George  Strong, 

receivers  of  the  firm  of  Little,  Maxwell  &  Company  cred- 
itors of  James  Denham  &  Company,  a  firm  composed  of 
James  Denham  and  James  D.  Richardson,  to  set  aside 
two  deeds  to  sixty-eight  and  ninety-six  hundredths  acres 
of  land  situated  in  Polk  County,  Oregon,  one  executed 
and  delivered  by  James  Denham  to  his  wife,  Mary  C. 
Denham,  and  the  other  by  both  to  the  defendant  R.  J. 
Fleming,  and  to  cancel  and  set  aside  a  mortgage  upon 
the  same  property  given  by  R.  J.  Fleming  and  wife  to 
A.  Fleming  as  fraudulent  and  void  as  to  them,  and  to  have 
the  property  subjected  to  the  plaintiffs'  judgments  there- 
tofore had  and  obtained  against  said  firm  and  the  mem- 
bers thereof.  It  is  further  sought  to  set  aside  a  sale  of 
a  stock  of  boots  and  shoes  by  Denham  &  Company  to 
Fleming,  and  to  require  the  latter  to  account  for  the 
proceeds  thereof.  The  defendants  Denham  and  wife 
answered,  in  effect,  that  the  deed  by  Denham  to  his  wife 
was  executed  and  delivered  bona  fide  and  for  a  valuable 
consideration,  and  that  Mrs.  Denham  became  and  was 
an  innocent  purchaser ;  that  she  sold  and  conveyed  the 
property  to  Fleming  for  a  full  and  adequate  considera- 
tion ;  that  he  took  and  received  the  deed  in  good  faith, 
and  was  also  an  innocent  purchaser ;  and  that  A.  Flem- 
ing took  and  received  the  mortgage  in  like  good  faith. 
Fleming  answered  that  he  purchased  both  the  real  and 
personal  property  in  good  faith  and  for  a  reasonable 
consideration,  and  that  he  paid  $5,172  for  the  land  and 
$3,200  for  the  stock  of  boots  and  shoes,  which  is  all  said 
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property  was  reasonably  worth.  The  answer  of  A.  Flem- 
ing is  to  the  same  purpose  as  that  of  Denham  and  wife. 
A  trial  was  had  on  the  merits,  which  resulted  in  a  dis- 
missal of  the  suit,  and  the  plaintiffs  appeal. 

Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs,  Geo.  G.  Bingham  and  Harry  J,  Bigger. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Messrs.  William  H.  Holmes  and  Tilmon  Ford. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

James  Denham  and  wife,  Mary  C.  Denham,  came  to 
Salem  some  time  in  1889.  Between  July  of  that  year  and 
August,  1890,  Denham  deposited  in  the  Capital  National 
Bank  of  Salem  something  over  $15,000.  A  small  amount 
was  in  cash,  and  the  balance  in  the  form  of  drafts  upon 
New  York  and  Detroit,  Michigan,  which  the  bank  col- 
lected. The  Michigan  draft  was  drawn  by  Denham  and 
wife.  In  the  mean  while,  Denham  purchased  the  land  in 
question,  and  also  a  lot  in  Salem,  taking  the  deed  to  both 
parcels  in  his  own  name.  The  consideration  paid  for  the 
land  was  $7,000,  and  for  the  lot  $2,000.  He  also  opened 
up  a  boot  and  shoe  business  in  Salem  with  James  D.  Rich- 
ardson, his  nephew,  as  a  partner,  under  the  firm  name  of 
James  Denham  &  Company.  On  October  2,  1890,  Den- 
ham deeded  the  Salem  property  to  his  wife  through  mesne 
conveyances  by  joining  in  a  deed  with  his  wife  to  John  A. 
Carson,  and  Carson  deeding  to  her.  The  consideration 
stated  in  the  deed  is  $3,000.  On  March  24,  1891,  the  land 
was  deeded  to  the  wife  in  the  same  manner,  the  consider- 
ation stated  being  $10,000.  On  May  2  following,  Den- 
ham and  wife  mortgaged  the  land  to  Richardson  to  secure 


230  Morton  v.  Denham.  [39  Or. 

the  payment  of  their  promissory  note  of  dat«  March  10, 
1891,  for  $5,500,  payable  six  months  after  date,  with  in- 
terest at  ten  per  cent,  per  annum.  Business  was  con- 
tinued in  the  store,  and  matters  ran  on  apparently  in  this 
condition,  until  June  7, 1891,  when  Denham  gave  defend- 
ant Fleming  a  bill  of  sale  of  the  stock  of  boots  and  shoes, 
the  books  of  account,  etc.,  running  in  this  form:  '*!, 
James  Denham,  of  the  City  of  Salem,  County  of  Marion, 
State  of  Oregon,  doing  business  under  the  firm  name  of 
James  Denham  &  Company,  *  *  *  for  and  in  con- 
sideration of  the  sum  of  $5,000,"  etc.,  "do  by  these  pres- 
ents grant,  bargain,  sell,  and  convey,"  etc.,  which  was 
recorded  in  the  miscellaneous  records  of  Marion  County. 
The  property  was  invoiced  at  $8,690.50,  as  shown  by  the 
statement  attached  to  the  bill  of  sale.  On  the  same  day 
he  and  his  wife  executed  and  delivered  to  Fleming  a  deed 
to  the  land,  reciting  a  consideration  of  $7,000.  At  the 
same  time  Richardson  acknowledged  satisfaction  of  his 
mortgage,  and  both  the  deed  and  certificate  of  satisfaction 
were  recorded  at  Dallas,  in  Polk  County,  the  day  follow- 
ing. On  the  eighth  (the  day  these  instruments  were 
recorded) ,  Denham  and  Fleming  executed  their  note  to 
Ladd  &  Bush  for  $3,200,  payable  in  ninety  days,  and,  to 
secure  its  payment,  Fleming  gave  them  a  mortgage  upon 
the  premises,  which  was  recorded  at  Dallas  the  following 
day.  Fred  Denham,  the  son  of  James  Denham,  was  put 
into  possession  of  the  store,  with  authority  to  purchase 
new  goods  to  replenish  the  stock  and  continue  the  busi- 
ness, but  in  the  name  of  R.  J.  Fleming.  The  business 
was  carried  on  in  this  manner  until  early  in  January, 
1893,  when  the  stock  was  sold  to  Leo  Willis  at  fifty  cents 
on  the  dollar  of  its  cost  price,  Willis  paying  Fleming 
$3,930.40  in  cash  therefor.  On  December  23,  1897, 
Fleming  and  wife  executed  a  mortgage  upon  the  prem- 
ises, purporting  to   be  given  as  security  for  a  note  of 
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$4,000  of  even  date  to  his  brother  A.  Fleming,  which 
was  recorded  January  14,  1898,  and  this  suit  was  insti- 
tuted fifteen  days  later.     These  facts  are  undisputed. 

1.  Two  judgments  constitute  the  foundation  of  the 
plaintiffs'  suit,  one  of  which  was  recovered  by  E.  P. 
Reed  and  Joseph  Farley,  June  16,  1892,  in  an  action 
commenced  against  James  Denham  and  James  D.  Rich- 
ardson, July  16,  1891,  and  the  other  by  Little,  Maxwell 
&  Company,  February  14,  1893,  in  an  action  instituted 
against  James  Denham  &  Company,  June  18, 1892.  The 
accounts  which  furnish  the  basis  for  the  judgments  were 
for  goods  and  merchandise  shown  by  plaintiffs  to  have 
been  sold,  in  the  case  of  Reed  and  Farley,  to  Denham  & 
Company,  April,  1891,  and  of  Little,  Maxwell  &  Company, 
between  April  16  and  June  11,  1891,  the  bulk  of  them  on 
April  16.  Now,  it  is  claimed  that  the  conveyance  of 
March  24,  1891,  by  Denham  and  his  wife,  was  in  antici- 
pation of  this  indebtedness,  and  for  the  purpose  of  over- 
reaching and  defrauding  these  creditors,  and  that  the 
execution  and  delivery  of  the  deed  and  bill  of  sale  to 
Fleming  was  in  further  consummation  of  the  fraudulent 
purpose.  The  fact  that  the  claims  of  the  plaintiffs  had 
not  yet  accrued  at  the  time  of  the  conveyance  to  the  wife 
is  not  conclusive  against  their  right  to  have  the  land  sub- 
jected to  the  payment  thereof.  If  the  act  was  done  in 
contemplation  of  contracting  the  indebtedness,  and  for  the 
purpose  of  shielding  the  property,  and  was  not  bona  fide, 
the  liability  attaches  just  as  effectually  as  if  the  transfers 
had  taken  place  subsequently:  Marks  v.  Crow,  14  Or.  382, 
395  (13  Pac.  55);  Page  v.  Grant,  9  Or.  116;  Fisher  v. 
Lewis,  69  Mo.  629;  Mullen  v.  Wilson,  44  Pa.  St.  413  (84 
Am.  Dec.  461);  Burdick  v.  Gill,  7  Fed.  668;  City  Xat. 
Bank  v.  Hamilton,  34  N.  J.  Eq.  158. 
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2.  The  burden  is  cast  upon  the  plaintiffs,  however,  to 
establish  the  fraud,  and  we  shall  now  inquire  whether 
they  have  succeeded. 

3 .  It  is  shown  that  at  and  prior  to  the  time  the  claims 
accrued  Denham  and  Richardson  were  also  engaged  in 
the  boot  and  shoe  business  under  a  like  name  and  style 
in  Chicago,  Illinois,  and  these  purchases  were  made  for 
that  house.  Whether  the  Chicago  house  was  in  opera- 
tion before  March  24, 1891,  does  not  appear.  Goods  were 
sometimes  shipped  from  Chicago  to  the  Salem  house. 
Richardson  made  the  purchases  from  Little,  Maxwell  & 
Company,  and  Little  testifies  that,  while  thus  engaged, 
Richardson  assured  him  and  one  of  the  other  partners 
that  James  Denham  was  the  senior  partner  of  the  firm, 
and  was  one  of  the  wealthiest  men  in  Salem,  and  that 
his  (Little's)  firm  subsequently  received  word  from  Den- 
ham confirming  Richardson's  statement.  On  May  11, 
1891,  Denham  wrote  C.  M.  Henderson  &  Company,  Chi- 
cago, that  he  was  the  senior  member  of  the  firm  of  James 
Denham  &  Company,  that  Richardson  was  all  right,  and 
that  he  told  the  truth  regarding  a  transaction  concern- 
ing which  inquiry  had  been  made.  These  circumstances 
establish  the  fact  that  he  and  Richardson  were  copartners 
under  the  firm  name  of  James  Denham  &  Company.  In- 
deed, it  is  not  now  denied  that  they  were  partners  in  both 
houses,  notwithstanding  the  bill  of  sale  represents  James 
Denham  as  doing  business  under  such  name  and  style. 
The  firm  carried  on  its  business  in  Salem  until  June  7, 
1891,  and  continued  the  purchase  of  goods  in  the  mean 
while,  so  it  may  be  said  to  be  shown  that  it  was  James 
Denham 's  intention  to  continue  contracting  accounts  and 
incurring  indebtedness  in  connection  with  the  conduct 
of  the  business  subsequent  to  the  transfer  to  his  wife  on 
March  24,  1891. 
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But  was  the  transfer  made  with  reference  to  that  inten- 
tion? This  must  be  determined  by  the  circumstances 
attending  the  transaction  and  the  future  treatment  of  the 
property  by  the  parties  concerned.  Mr.  Denham  went 
East  for  some  purpose,  and  in  the  early  part  of  June, 
1891,  in  company  with  his  brother,  called  upon  Fleming 
at  his  place  of  business  in  Cedar  Bluffs,  Nebraska,  who 
was  then  the  postmaster  at  that  place,  and  also  engaged 
in  keeping  a  drug  store,  and  made  application  for  a  loan 
of  $3,000  or  $4,000.  It  should  be  stated  incidentally  that 
Denham 's  brother  then  resided  about  one  and  one  half 
miles  from  Cedar  Bluffs,  and  was  a  brother-in-law  of 
Fleming,  having  married  his  sister.  Fleming  testifies 
that  he  had  never  met  Denham  before,  and  that  the  con- 
versation with  him  lasted  but  a  few  minutes  ;  but  the  next 
day  he  came  by,  and  he  (witness)  walked  to  the  depot 
about  three  blocks  away  with  him,  and  that  he  again 
wanted  to  know  if  witness  could  loan  him  some  money. 
He  said  that  he  owed  the  Capital  National  Bank  of 
Salem  $3,000  or  $4,000,  and  mentioned  something  about 
the  security  he  was  willing  to  give,  providing  he  could 
get  the  money,  and  spoke  about  witness  coming  to  Salem. 
Fleming  came  to  Salem,  whether  in  pursuance  of  any 
arrangements  then  made  is  not  disclosed,  arriving  here, 
according  to  his  own  statement,  July  7,  1891.  On  the 
same  day  he  met  Denham  at  Mr.  Carson's  office,  where 
the  bill  of  sale  was  drawn  up,  signed,  and  delivered  to 
him,  and  upon  that  day,  whether  at  the  same  time  or  not 
is  not  shown,  the  deed  was  given  to  him  for  the  land  in 
dispute. 

Fleming  further  testifies  that,  on  his  arrival  in  Salem, 
Denham  again  applied  to  him  for  the  loan,  and  agreed 
to  transfer  the  stock  of  boots  and  shoes,  and  his  wife 
agreed  to  transfer  the  farm  as  additional  security,  pro- 
vided he  would  let  them  have  the  money ;   that  he  did 
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not  have  it  here,  and  that  there  was  some  talk  about 
waiting  until  he  could  get  back  home  and  then  furnish 
it,  but  that  he  agreed  to  make  the  loan.  He  further 
states  that  Denham  got  into  some  trouble  that  day  or  the 
next  with  Mr.  Albert,  of  the  Capital  National  Bank,  and 
that  Albert  was  not  willing  to  wait  until  the  money  could 
be  obtained  from  the  East ;  that  lie  (witness)  then  made 
application  to  Ladd  &  Bush,  procured  the  money,  and 
went  with  Denham,  and  saw  it  paid  to  Mr.  Albert ;  that 
that  was  the  first  transaction  between  him  and  Denham, 
but  that  subsequent  thereto  it  was  agreed  between  Den- 
ham, his  wife,  and  witness  that  he  should  sell  the  boots 
and  shoes,  and,  if  they  brought  enough  to  pay  the  amount 
due  Ladd  &  Bush,  that  he  should  then  reconvey  the  land 
to  Mrs.  Denham.  He  then  relates  that  he  tried  to  sell 
the  goods,  but  did  not  obtain  a  purchaser  until  he  sold  to 
Leo  Willis,  January  9, 1893  ;  that  in  the  mean  while  Fred 
Denham  was  in  charge  of  the  store,  with  authority  from 
him  to  make  purchases  for  the  purpose  of  keeping  up  the 
stock ;  that  he  found,  upon  examination  of  the  books, 
that  he  run  witness  in  debt  $2,400,  and  for  this  reason 
the  proceeds  of  the  sale  were  insufficient  to  repay  him, 
including  the  amount  still  due  Ladd  &  Bush  ;  and  that, 
in  order  to  make  up  the  deficit,  Denham  and  wife  paid 
$1,000  additional,  which  witness  understood  was  the 
wife's  money.  Mrs.  Denham  says  that  Mr.  Denham  and 
herself  paid  Fleming  that  $1,000.  This  closes  the  trans- 
action, so  far  as  the  stock  of  goods  is  concerned. 

The  witness,  continuing,  says:  "At  that  time  Mrs. 
Denham  had  importuned  me  on  several  different  occa- 
sions to  purchase  the  land,  farm,  out  and  out, — to  buy 
it ;"  and,  in  effect,  that  they  asked  $6,000  or  $7,000,  but 
afterwards  agreed  to  sell  it  for  $75  per  acre,  and  that  soon 
after  the  adjustment  he  bought  it  of  her  for  $5,172  ;  paid 
her  $172  in  cash,  and  gave  her  his  notes  for  the  balance  ; 
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that  he  had  since  paid  thereon  $1,500  principal  and  $1,000 
interest,  and  that  he  still  owes  her  three  notes,  of  $1,000 
each,  and  one  of  $500,  upon  the  purchase  price  ;  that,  in 
the  fall  of  1897,  fearing  that  he  would  be  pressed  for 
money,  he  made  application  to  his  brother  in  Nebraska 
for  a  loan  of  $4,000  with  which  to  lift  the  notes  ;  that  he 
wrote  to  him  on  December  20,  1897,  and  received  word 
that  he  could  furnish  $2,000  down,  and  the  balance  as 
soon  as  he  could  make  a  sale  of  some  cattle ;  and  that 
thereupon  he  executed  a  mortgage,  had  it  filed,  and  sent 
to  his  brother,  who  subsequently  sent  him  $2,000,  which 
he  received  between  the  fifteenth  and  twentieth  of  Janu- 
ary, 1898,  and  prior  to  the  institution  of  this  suit.  In 
his  examination,  he  first  answered  that  he  got  the  money 
by  means  of  a  draft,  but  later  he  says  that  his  brother 
deposited  it  in  an  Eastern  bank  subject  to  his  check,  and 
that  he  checked  it  out  at  diflferent  times  ;  that  during  all 
these  negotiations  he  had  no  knowledge  or  information 
that  the  deed  by  Denham  to  his  wife  was  not  regular  and 
fair ;  and  that  what  he  did  was  in  good  faith,  believing 
that  she  was  the  rightful  owner  of  the  land.  On  his 
cross-examination,  he  says  he  never  paid  the  $2,000  pro- 
cured from  his  brother  to  Mrs.  Denham,  and  that  he 
loaned  the  money  out  as  fast  as  he  could  get  it,  and  has 
it  yet,  except  what  he  has  spent.  This  suit  having  been 
commenced,  the  remaining  $2,000  was  never  forwarded. 
On  December  23,  1895,  Denham  and  wife  signed  an 
instrument  of  writing  with  R.  J.  Fleming,  whereby  they 
mutually  acknowledged  a  satisfactory  adjustment  of  all 
matters  between  them,  and  that  neither  party  liad  then 
any  claim  against  the  other,  except  that  Fleming  was 
still  indebted  to  Mary  C.  Denham  upon  four  notes,  of 
$1,000  each,  giving  only  the  dates  when  they  would  fall 
due.  Fleming  remained  in  Salem  only  about  a  week  in 
June,  1891,  returning  and  arriving  at  his  home  in  Ne- 
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braska  on  June  25.  He  returned  to  this  coast  again, 
however,  in  the  spring  of  1892,  and  has  since  made  his 
permanent  residence  in  Salem.  When  the  bill  of  sale 
was  executed  there  was  a  show  of  the  exchange  of  money 
evidencing  a  consideration  paid,  for  such  is  the  testimony 
of  John  Bayne.  The  parties  say  now  there  was  no  money 
consideration  attending  the  transaction,  Bayne  further 
states  that  Fleming  subsequently  told  him  that  he  was 
not  afraid  of  the  farm,  but  that  he  was  afraid  of  the 
stock  of  boots  and  shoes,  that  these  creditors  were  liable 
to  seize  it,  and  that  he  was  very  anxious  that  Mr.  Den- 
ham  should  consent  to  its  disposal.  Fleming  consulted 
with  Denham  while  carrying  on  the  business  at  the  store, 
and  was  subject,  in  a  great  measure,  to  his  directions. 
The  bill  of  sale  and  deed,  it  will  be  noted,  were  executed 
on  the  seventh  day  of  July,  and  the  deed  was  recorded 
on  the  eighth.  Up  to  this  time  there  had  not  been  the 
exchange  of  a  particle  of  consideration,  notwithstanding 
the  recitals  in  the  documents  intended  to  carry  the  title  ; 
but  on  the  eighth,  when  it  was  ascertained  that  Mr.  Albert 
was  importunate  and  demanded  his  money  at  once,  then 
the  mortgage  was  made  to  Ladd  &  Bush,  and,  if  the  posi- 
tion of  the  names  upon  the  note  count  for  anything,  it 
would  appear  that  Denham  was  the  principal  and  Flem- 
ing the  surety.  Mr.  Fleming  knew  at  the  time  that  Den- 
ham &  Company  were  owing  other  creditors.  So  far  as 
it  appears,  Fleming  never  paid  Denham  anything  until 
after  the  stock  was  disposed  of,  and  in  the  mean  while 
Denham  was  declaring  to  his  creditors  that  he  had  dis- 
posed of  everything,  and  had  nothing  with  which  to  meet 
their  demands.  There  was  no  deed  of  the  land  made  to 
Fleming,  other  than  the  one  taken  as  security.  He  says, 
however,  that  it  was  understood  that  the  deed  made  as  a 
mortgage  should  stand  as  an  absolute  conveyance  at  the 
time  of  the  adjustment  of  their  affairs,  in  1893 ;   yet  it 
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appears  that  the  said  settlement  and  release  was  not  exe- 
cuted until  more  than  two  years  later.  The  pretended 
sales  have  not  the  bona  fide  habiliments  of  a  mortgage, 
even,  unless  it  be  that  the  muniments  were  given  to  secure 
Fleming  for  the  loan  of  his  name  upon  paper  at  a  time 
and  place  when  and  where  he  was  wholly  unknown,  and 
could  not  have  secured  any  credit  upon  his  own  account. 
But  this  can  not  be  so  in  the  light  of  the  testimony  of  the 
parties  themselves,  and  thus  it  appears  that  the  instru- 
ment was  simply  a  shift  to  cover  up  the  property,  and 
put  it  out  of  the  reach  of  Denham's  creditors.  All  the 
parties  to  the  transaction  seem  to  have  been  equally  cogni- 
zant of  the  real  purpose. 

We  come  now  to  the  deed  by  Denham  to  his  wife,  on 
March  24,  1891.  Was  that  a  bona  fide  transaction,  so 
far  as  Mrs.  Denham  is  concerned?  She  and  Denham 
both  testify  that  she  gave  up  two  notes  which  she  held 
against  her  husband,  amounting  to  $10,000,  in  consider- 
ation of  the  deed.  When  asked  how  she  obtained  that 
amount  of  money,  she  says  she  made  it  keeping  boarders, 
teaming,  and  selling  stock  and  farm  produce  while  in 
Vermont ;  that  between  1877  and  1886,  she  made  $6,000 
in  this  manner,  which  had  been  loaned  for  three  years, 
at  six  per  cent,  and  that  the  accumulations  thereof  she 
loaned  to  her  husband  for  three  years, — that  is,  from 
1886  to  1889, — which  at  the  end  of  that  time  amounted 
to  over  $8,000 ;  that  her  husband  still  held  the  latter 
amount  for  about  a  year  and  nine  months,  which  ran  up 
to  over  $9,000,  and  that  she  loaned  him  $1,500  additional, 
which  she  had  accumulated  at  other  times.  Mr.  Denham 
is  more  exact.  He  states  the  accumulation  in  1886  to  be 
$7,080.  This  he  held  for  three  years,  at  six  per  cent 
interest,  increasing  it  to  $8,354,  which  latter  amount  he 
continued  to  hold  for  a  year  and  nine  months  longer, 
running  it  up  to  over  $9,000,  and  that  his  wife  loaned 
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him  $1,500  besides.  When  the  deed  was  made  by  Den- 
ham to  his  wife,  October  2,  1890,  for  the  lots  in  Salem, 
she  says  he  owed  her  $12,000,  and  in  consideration  of  the 
deed  she  indorsed  the  interest  and  part  of  the  principal 
upon  the  note,  but  does  not  say  how  much  there  was 
indorsed.  Aside  from  this  testimonj^,  it  appears  that  the 
wife  had  some  control  of  the  funds  that  came  into  the 
Capital  National  Bank  ;  for  Albert  says  she  joined  with 
her  husband  in  the  draft  on  Detroit,  Michigan,  for  $3,500. 
All  the  money  and  drafts,  however,  were  deposited  in 
Denham 'a  name,  and  drawn  and  used  by  him,  and  it 
would  appear  from  their  own  testimony  that  the  loans  of 
money  spoken  of  were  made  to  her  husband  long  prior 
to  this  time.  So  that  the  fact  of  her  having  joined  in 
drawing  this  money  would  not  substantiate  the  claim  of 
a  prior  loan  of  funds  to  the  husband.  As  an  attempted 
corroboration  of  the  statement  touching  the  accumulation 
of  this  large  amount  of  money,  what  purports  to  be  a 
lengthy  statement  of  account,  showing  receipts  for  board 
and  produce,  seems  to  have  been  attached  to  her  testi- 
mony, without  any  attempt  to  produce  the  books  of 
original  entry  or  to  otherwise  substantiate  it.  Indeed, 
all  the  reference  made  to  it  in  the  testimony  is  contained 
in  the  expression,  ''which  you  see  by  my  account,"  made 
use  of  by  Mrs.  Denham.  In  view  of  the  manner  in  which 
the  account  comes  to  us,  it  can  not  be  considered.  There 
is,  it  must  be  admitted,  some  plausibility  attending  the 
representations  touching  the  accumulation  of  these  funds, 
and  the  use  made  of  them  in  the  purchase  of  the  property 
by  Mrs.  Denham  from  her  husband,  but  there  is  very 
much  that  goes  to  their  discredit.  Both  the  lot  upon 
which  Denham  and  wife  had  their  home  and  the  land 
were  purchased  in  the  first  place  in  the  name  of  Denham, 
while,  if  their  testimony  be  true,  he  was  heavily  indebted 
to  his  wife.     This  is  a  very  unusual  circumstance,  espe- 
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cially  as  it  respects  the  home.  As  it  concerns  the  con- 
veyance of  the  hind,  Mr.  Carson  says  there  was  not  one 
cent  of  consideration  passed  between  the  parties.  If, 
therefore,  there  was  such  a  consideration  as  they  state, 
it  was  not  disclosed  to  him.  In  May  subsequent  to  the 
execution  of  the  deed  to  the  land,  Mrs.  Denham  and  her 
husband  gave  Richardson  the  mortgage  on  the  premises, 
purporting  to  secure  a  note  of  $5,500,  which  she  and  her 
husband  had  executed  to  him  on  March  10  prior.  Rich- 
ardson, it  must  be  borne  in  mind,  is  a  nephew  of  Den- 
ham's.  The  mortgage  appears  to  have  been  canceled  on 
the  day  the  deed  was  made  to  Fleming,  a  day  before  the 
money  was  borrowed  of  Ladd  &  Bush,  and  long  before 
the  time  when  the  note  which  it  was  presumably  made 
to  secure  fell  due.  There  was  no  money  passed  from 
Fleming  with  which  to  satisfy  this  mortgage,  and  there 
is  no  attempt  to  explain  its  mysterious  advent  and  exit 
in  the  course  of  events.  Of  course,  it  constituted  an 
apparent  lien  upon  the  land  in  the  mean  while.  On  the 
day  following,  Denham  attempted  to  sell  the  land  to 
Albert  for  the  purpose  of  discharging  the  debt  at  his 
bank,  and  it  is  not  denied  that  it  was  with  her  assent. 

A  very  suggestive  circumstances  attending  the  trans- 
action is  that  Mrs.  Denham  evidently  knew  that  Flem- 
ing was  making  no  advancement  of  money  whatever  for 
their  accommodation ;  that  Mr.  Denham  and  herself,  with 
security  available,  could  have  easily  negotiated  the  loan 
with  Ladd  &  Bush  without  the  instrumentality  of  Flem- 
ing, and  that,  for  the  purpose  of  a  fair  and  open  trans- 
action, he  was  a  perfectly  superfluous  and  useless  agent ; 
that  the  transaction  was  not  a  sale,  as  it  purported  to  be  ; 
that  Denham  intended  to  continue  the  boot  and  shoe 
business,  which  he  afterwards  did,  in  the  name  of  Flem- 
ing ;  and  that  the  conditions  thus  brought  about  would 
have  the  eflfect  to  delay  and  defeat  the  rights  of  the  hus- 
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band's  creditors.  The  very  fact  that  she  assented  to 
what  she  claims  was  her  property  going  into  such  a 
scheme  is  pursuasive,  showing  that  she  did  not  feel  safe 
in  her  own  title,  notwithstanding  it  was  incumbered  by 
the  mortgage  to  Richardson  for  all  it  was  worth,  and 
detracts  vitally  from  the  pretension  of  good  faith  attend- 
ing the  deed  from  her  husband  to  her.  We  are  strongly 
impressed,  from  a  survey  of  the  whole  testimony,  that 
none  of  these  transactions,  including  the  deed  of  the  land 
to  Mrs.  Denham,  and  the  mortgage  by  Fleming  to  his 
brother,  were  consummated  in  good  faith.  The  ways 
have  been  too  devious  to  evidence  fair  dealings  ;  hence 
we  think  both  deeds  should  be  set  aside, — that  from  Den- 
ham to  his  wife  and  from  his  wife  to  Fleming, — together 
with  the  mortgage  to  A.  Fleming,  and  the  land  subjected 
to  the  payment  of  the  plaintiffs'  demands  ;  and  such  will 
be  the  decree  of  the  court. 

4.  It  is  urged  that  the  decree  should  go  against  Flem- 
ing personally  for  a  money  demand,  as  he  received  the 
proceeds  of  the  goods  disposed  of  by  him.  But  he  had 
parted  with  those  funds  before  suit  was  instituted,  and 
hence  a  personal  decree  would  not  be  appropriate  :  Wait, 
Fraud,  Conv.  (3  ed.),  §  177.  The  decree  of  the  court 
below  will  be  reversed,  and  one  here  entered  in  accord- 
ance with  this  opinion.  Reversed. 
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Argraed  24  January;  decided  1  April,  1901. 
ROCKWE!.!.  V.  PORTI^AND  SAVINGS  BANK. 

[64  Pac.  388.] 

Receivebs—Riohts  of  Secured  Creditors  to  Dividends. 

1.  A  secured  creditor  may  prove  his  entire  claim  against  an  insolvent  estate, 
whether  in  the  hands  of  a  receiver  or  an  assignee,  irrespective  of  his  security. 

Insolvency— Conclusiveness  of  Order  Allowing  Claim. 

2.  An  order,  made  after  a  hearing  on  the  merits,  allowing  a  claim  against  an 
insolvent  and  directing  its  payment,  is  a  final  order  and  is  conclusive  upon  the 
estate :  Rockwell  v.  Portland  Sav.  Bank^  35  Or.  803,  applied. 

Surety— Effect  of  Failure  to  Proceed  Against  Principal. 

3.  The  failure  or  refusal  of  a  creditor  to  proceed  against  the  principal  debtor 
upon  the  request  of  the  surety  does  not  discharge  the  liability  of  the  latter :  Pin(U 
ley  V.  HiU,  8  Or.  247,  approved. 

Extension  of  Time— Discharge  of  Surety. 

4.  An  agreement  between  a  creditor  and  his  debtor  for  an  extention  of  time 
of  payment  for  a  definite  period,  on  a  valuable  consideration,  but  with  the  con- 
sent of  a  surety  will  not  discharge  the  latter. 

Prom  Multnomah  :   John  B.  Cleland,  Judge. 

This  is  a  proceeding  by  the  Mutual  Savings  Bank  of 
San  Francisco  in  the  suit  by  Cleveland  Rockwell  to  dis- 
solve the  Portland  Savings  Bank  and  wind  up  its  affairs. 
The  receiver,  Richard  Nixon,  refused  to  pay  the  peti- 
tioner any  part  of  certain  dividends  that  he  had  been 
directed  to  distribute  to  the  creditors  of  the  insolvent, 
and  he  appeals  from  an  order  granting  the  prayer  of  the 
petitioner.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Dolph, 
Mallory^  Simon  &  Gearin  and  Nixon  &  Dolph,  with  an  oral 
argument  by  Mr.  Chester  V,  Dolph. 

For  respondent  there  was  a  brief  and  an  oral  argument 

by  Mr.  Milton  W.  Smith. 
39  Or.— 16. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

On  March  31,  1893,  J.  J.  Browne  made,  executed,  and 
delivered  to  the  Portland  Savings  Bank  three  promissory 
notes, — two  for  $15,000  each,  due  nine  months  afterdate, 
and  one  for  $20,000,  due  twelve  months  after  date.  Before 
maturity  the  Portland  Savings  Bank,  for  value,  indorsed 
and  transferred  these  notes  to  the  Mutual  Savings  Bank 
of  San  Francisco,  waiving  protest,  demand,  and  notice 
of  nonpayment.  Afterwards  the  Portland  Savings  Bank 
became  insolvent,  and  a  receiver  was  appointed,  pending 
a  suit  to  dissolve  the  corporation  and  close  up  its  busi- 
ness. On  January  24, 1895,  at  the  request  of  the  receiver, 
the  attorney  of  the  Mutual  Savings  Bank  obtained  from 
Browne  a  mortgage  in  its  favor  upon  real  property  in 
Spokane  to  secure  thepayment  of  the  promissory  notes 
referred  to.  On  February  4,  1895,  its  claim  against  the 
Portland  Savings  Bank  for  the  amount  due  on  the  Browne 
notes  on  account  of  the  indorsement  thereof  was  adjudi- 
cated and  allowed  by  the  court,  and  the  receiver  directed 
to  list  the  same  among  the  liabilities  of  the  insolvent 
bank,  and  to  pay  it  as  its  other  liabilities  were  paid.  On 
May  17,  1897,  the  receiver  notified  the  Mutual  Savings 
Bank  that,  if  it  did  not  proceed  within  a  reasonable  time 
to  foreclose  the  mortgage  it  held  on  Browne's  property,  he 
would  apply  to  the  court  to  have  its  claim  removed  from 
the  list  of  the  Portland  Savings  Bank's  liabilities.  A  suit 
was  soon  thereafter  commenced  by  the  Mutual  Savings 
Bank  to  foreclose  such  mortgage.  On  September  10, 1897, 
however,  the  attorneys  of  the  respective  parties  entered 
into  a  stipulation  that  the  suit  should  be,  and  it  was  there- 
upon, dismissed,  in  consideration  of  a  payment  by  Browne 
of  $7,028.52,  to  be  applied  in  liquidation  of  one  half  the 
taxes  on  the  mortgaged  property  for  1896,  the  interest  due 
on  the  notes,  and  the  balance,  if  any,  upon  the  principal, 
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and  a  promise  to  pay  the  further  sum  of  $5,000  on  Janu- 
ary 1, 1898,  and  $5,000  semiannually  thereafter  until  the 
whole  indebtedness,  with  interest,  should  be  fully  paid, 
and  also  to  pay  all  taxes  then  due  on  the  property  de- 
scribed in  the  mortgage ;  the  plaintiff  agreeing  that  if 
Browne  should  make  the  payments  as  provided  in  the 
stipulation,  and  perform  and  carry  out  all  other  provisions 
of  the  mortgage,  no  suit  should  be  commenced  by  it  or 
its  assigns  upon  the  notes  or  mortgage.  In  September, 
1897,  the  receiver  was  directed  to  pay  a  dividend  of  five 
per  cent  on  all  claims  against  the  bank,  and  upon  his 
refusal  to  make  such  payment  on  the  claim  of  the  Mutual 
Savings  Bank  this  proceeding  was  commenced  by  a  peti- 
tion for  an  order  directing  him  to  do  so.  In  answer  to 
the  petition  the  receiver  states,  as  his  reasons  for  refusing 
to  make  the  payment,  (1)  that  the  claim  of  the  petitioner 
is  secured  by  a  mortgage  on  real  property  exceeding  in 
value  the  amount  thereof ;  (2)  that  after  the  maturity  of 
the  notes  held  by  the  petitioner  the  receiver  requested  it 
to  foreclose  its  mortgage  and  realize  upon  its  security, 
but  it  refused  to  do  so  ;  and  (3)  that  the  stipulation  in  the 
suit  brought  by  the  Mutual  Savings  Bank  against  Browne 
to  foreclose  such  mortgage,  in  consideration  of  which  the 
suit  was  dismissed,  is,  in  legal  effect,  an  agreement,  upon 
a  valuable  consideration,  for  an  extension  of  time  for  two 
years  in  which  to  pay  such  notes,  and  was  made  without 
the  consent  or  knowledge  of  the  receiver,  and  therefore 
operated  to  release  the  Portland  Savings  Bank  from  any 
liability  by  reason  of  its  indorsement  or  guaranty  of  the 
notes  in  suit.  The  petition  was  allowed,  and  the  receiver 
appeals. 

1.  The  questions  referred  to  will  be  considered  in  their 
order.  There  is  some  conflict  in  the  authorities  as  to 
whether  a  secured  creditor  of  an  insolvent  estate  is  en- 
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titled  to  have  his  claim  allowed,  and  to  receive  dividends 
thereon,  without  first  exhausting  his  security.  It  was 
held  in  Kellogg  v.  Miller,  22  Or.  406  (29  Am.  St.  Rep.  618, 
30  Pac.  229) ,  that  a  creditor  whose  claim  is  secured  by 
mortgage  may  prove  the  entire  claim  against  the  estate 
of  an  insolvent  debtor  in  the  hands  of  an  assignee  for  the 
benefit  of  creditors,  and  receive  a  dividend  accordingly, 
irrespective  of  his  security  ;  and  it  seems  the  same  rule 
should  apply  to  an  insolvent  estate  in  the  hands  of  a 
receiver. 

2.  But,  however  that  may  be,  the  order  of  the  court 
allowing  the  claim  of  the  petitioner,  made  after  the  exe- 
cution of  the  mortgage,  was  a  final  order  {Rockwell  v. 
Portland  Sav,  Bank,  35  Or.  303,  57  Pac.  903),  and,  in  our 
opinion,  is  conclusive  as  to  its  right  to  participate  in  the 
dividends,  so  far  as  the  eflfect  of  the  mortgage  is  con- 
cerned. 

3.  The  failure  of  the  creditor  to  proceed  against  the 
principal  debtor  upon  the  request  of  a  surety  does  not 
release  the  surety  from  liability :  Findley  v.  Hill^  8  Or. 
247  (34  Am.  Rep.  578).  In  such  case  the  surety  may 
protect  himself  by  paying  the  debt  and  being  subrogated 
to  the  rights  of  the  creditor:  Osborne  v.  Smith  (C.  C), 
18  Fed.  126. 

4.  It  is  familiar  law  that  an  agreement  between  the 
creditor  and  principal  for  an  extension  of  time  of  pay- 
ment for  a  definite  period,  made  upon  a  valuable  consid- 
eration, without  the  knowledge  or  consent  of  the  surety, 
will  discharge  the  latter.  It  may  be  doubted,  however, 
whether  the  stipulation  entered  into  between  the  Mutual 
Savings  Bank  and  Browne,  on  which  the  foreclosure  suit 
was  dismissed,  was  founded  upon  such  a  consideration. 
The  argument  is  that  the  payment  of  a  portion  of  the 
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taxes  due  on  the  property  for  the  year  1896  is  a  sufiBcient 
consideration  to  support  the  agreement.  That  was  the 
payment  of  an  independent  obligation  of  Browne's,  and 
would  seem,  under  some  of  the  authorities,  not  to  be  a 
valuable  consideration,  within  the  doctrine  invoked : 
Salary  v.  Stultz,  22  Fla.  263.  But,  whether  it  is  or  not, 
we  think  the  extension  agreement  was  made  with  the 
assent,  if  not  at  the  request  and  upon  the  suggestion,  of 
the  receiver.  In  June,  1897,  a  short  time  before  the  com- 
mencement of  the  foreclosure  suit,  Mr.  Browne,  while  on 
his  way  to  San  Francisco  to  arrange,  if  possible,  with  the 
Mutual  Savings  Bank  to  forbear  a  threatened  foreclosure 
suit,  called  upon  the  receiver,  as  a  result  of  which  the 
receiver  wrote  to  the  Mutual  Savings  Bank,  stating  that 
Mr.  Browne  had  advised  him  the  bank  was  about  to  fore- 
close the  mortgage  it  held  as  security,  and  saying:  "I 
agreed  with  Mr.  Browne  that  I  would  forbear  bringing  a 
foreclosure  suit  upon  the  deed  of  trust  we  hold  securing 
his  notes  to  the  Portland  Savings  Bank,  in  consideration 
of  his  paying  at  once  taxes  upon  the  property  for  1896, 
paying  in  four  months  an  amount  equal  to  the  delinquent 
taxes,  assessments,  etc.,  and  paying  $5,000  on  January  1 
next ;  and  I  beg  to  say  that  some  similar  arrangement 
between  him  and  you  in  respect  of  the  notes  guaranteed 
by  the  Portland  Savings  Bank  would  be  satisfactory  to 
me."  There  is  no  evidence  that  this  statement  of  the 
receiver  was  ever  withdrawn,  and,  as  the  stipulation  in 
consideration  of  which  the  foreclosure  suit  was  dismissed 
practically  embodies  the  terms  suggested  in  the  receiver's 
letter,  it  is  but  fair  to  conclude  that  it  was  made  in  view 
of  such  letter,  and  as  carrying  out  the  suggestions  therein. 
It  is  true,  the  receiver  testifies  that  Mr.  Browne  informed 
him  that  the  bank  refused  to  enter  into  the  arrangement 
suggested,  but  this  is  mere  hearsay,  and  is  inconsistent 
with  the  actual  contract  made  between  the  bank,  and 
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Browne  two  or  throe  months  later.  Under  these  circum- 
stances, it  would  be  unjust  to  hold  that  the  Portland 
Savings  Bank  was  discharged  as  a  consequence  of  the 
agreement  for  a  discontinuance  of  the  foreclosure  suit. 
This  disposes  of  all  the  questions  presented  by  the  record, 
and,  finding  no  error,  the  decree  of  the  court  below  is 
affirmed.  Affirmed. 


Argued  28  January ;  decided  1  April,  1901. 
RICHARDSON'S  GUARDIANSHIP. 

BuTTERiCK  V.  Richardson. 

[64  Pac.  880.] 
Jurisdiction  of  County  Court  in  Probate— Guardian  and  Ward. 
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il   BSSt\  1*    III  Oregon  county  courts,  while  exercising  probate  Jurisdiction,  can  not 

correct  or  surcharge  settled  accounts  of  guardians,  as  the  court  is  not  vested  with 

equitable  Jurisdiction.    In  cases  of  false  accounts  or  settlements  resort  must  be 

had  to  courts  of  general  equity  powers. 

( Mr.  Chief  Justice  Bean  dissents.) 

Guardian— Order  to  Account— Appeal. 

2.  An  order  by  a  county  court  requiring  a  guardian  to  account  with  bis  ward, 
made  after  the  guardian  has  obtained  a  release  fW>m  such  ward  upon  her  coming 
of  age,  is  an  appealable  order,  since  it  is  in  effect  a  Judgment  in  a  new  proceed- 
ing wherein  the  court  was  without  Jurisdiction. 

Jurisdiction  of  Subject-Matter— Effect  of  Appearance. 

8.  Jurisdiction  of  the  subject-matter  of  a  proceeding  Is  not  conferred  by  a 
general  appearance  of  the  defendant,  though  Jurisdiction  of  the  person  may  be 
thus  obtained. 

From  Polk :    Rbuben  P.  Boise,  Judge. 

This  proceeding  was  coininenced  in  the  county  court  of 
Polk  County  to  compel  a  guardian  to  file  a  final  account. 
It  is  alleged  in  the  petition  that  in  May,  1890,  S.  T.  Rich- 
ardson was,  by  said  court,  appointed  guardian  of  the 
person  and  estate  of  Lizzie  Richardson,  a  minor;  that 
he  duly  qualified  as  such,  and  entered  upon  the  discharge 
of  his  duties ;  that  he  has  not  filed  any  account  of  the 
money  or  property  that  came  into  his  possession  by  virtue 
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of  his  trust,  or  made  any  settlement  with  her  since  she 
became  of  age,  which  occurred  October  28,  1897.  A  cita- 
tion having  been  issued,  Richardson,  answering  the  peti- 
tion, denied  that  he  had  not  settled  with  her,  and  alleged 
that  on  October  7,  1896,  she  became,  and  then  was,  the 
wife  of  one  J.  A.  Butterick ;  that  on  October  23,  1897, 
he  delivered  a  mortgage  and  certain  sums  of  money  to 
her,  whereupon  she  executed  to  him  a  release  discharg- 
ing him  as  her  guardian  and  exonerating  his  bondsmen. 
He  also  filed  what  purported  to  be  his  final  account,  ac- 
companied with  vouchers,  from  which  it  appears  that  he 
received  on  her  account  the  sum  of  $2,935.10;  that  he 
had  paid  out  for  her,  exclusive  of  his  fees  and  expenses, 
the  sum  of  $3,166.79,  thereby  overpaying  her  $231.69. 
She  filed  objections  to  several  items  of  this  account  on 
the  ground  that  certain  goods  purchased  by  her  and  paid 
for  by  her  guardian  were  beyond  her  station  in  life,  and 
that  the  release  so  executed  by  her  was  secured  in  the 
absence  of  her  husband,  without  his  'knowledge  or  con- 
sent, and  under  false  representations.  The  county  court 
heard  the  testimony,  and,  having  concluded  that  said 
release  was  invalid,  ordered  the  guardian  to  file  a  final 
account,  from  which  order  he  appealed,  and,  the  circuit 
court  having  dismissed  his  appeal  on  the  ground  that  it 
was  taken  from  an  order  that  was  not  final,  he  appealed 
from  the  latter  decree.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Butler 
&  Townsend  and  D^Arcy  &  Richardson^  with  an  oral  argu- 
ment by  Messrs.  S,  T.  Richardson  in  pro.  per.,  John  A .  Car- 
BOHy  and  Peter  H.  D^Arcy. 

For  respondent  there  was  a  brief  over  the  names  of 
John  McCourt  and  Daly  &  Hayter,  with  an  oral  argument 
by  Mr.  Oscar  Hayter. 
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Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1 .  It  is  contended  that,  the  guardian  having  secured 
from  his  ward  a  release  discharging  him  and  exonerating 
his  bondsmen,  the  county  court  was  without  power  to 
compel  an  account,  and  that,  if  such  release  was  secured 
by  fraud,  a  court  of  equity  only  can  afford  the  relief 
sought,  and,  the  order  of  the  county  court  being,  there- 
fore, void,  an  appeal  lies.  The  organic  law  creating  the 
courts  of  the  state  and  prescribing  their  jurisdiction  con- 
tains the  following  provisions  :  "  The  judicial  power  of 
the  state  shall  be  vested  in  a  supreme  court,  circuit  courts, 
and  county  court,  which  shall  be  courts  of  record,  having 
general  jurisdiction,  to  be  defined,  limited,  and  regulated 
by  law,  in  accordance  with  this  constitution":  Const. 
Art.  VII,  §  1.  *'The  county  court  shall  have  the  juris- 
diction pertaining  to  probate  courts,  *  *  *  and  such 
other  powers  and  duties  *  *  *  as  may  be  prescribed 
by  law"  :  Const.  Art.  VII,  §  12.  The  following  provi- 
sions of  our  statute  respecting  the  jurisdiction  and  power 
of  the  county  court  are  deemed  material:  Hill's  Ann. 
Laws,  §  895  :  "  The  county  court  has  the  exclusive  juris- 
diction in  the  first  instance,  pertaining  to  a  court  of  pro- 
bate ;  that  is,  *  *  *  2.  To  grant  and  revoke  letters 
*  *  *  of  guardianship;  3.  To  direct  and  control  the 
conduct  and  settle  the  accounts  of  *  *  *  guardians"; 
Hill's  Ann.  Laws,  §  2884  :  "  Every  such  guardian  shall 
give  bond  with  surety  or  sureties  to  the  State  of  Oregon, 
in  such  sum  as  the  county  court  may  order,  with  con- 
ditions as  follows :  *  *  *  4.  At  the  expiration  of 
his  trust,  to  settle  his  accounts  with  the  county  court 
or  with  the  ward,  or  his  legal  representatives,  and  to  pay 
and  deliver  over  all  the  estate  and  eflfects  remaining  in 
his  hands,  or  due  from  him  on  such  settlement,  to  the 
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person  or  persons  who  shall  be  lawfully  entited  thereto." 
The  county  court  not  having  been  vested  by  the  consti- 
tution with  any  equitable  jurisdiction,  the  question  pre- 
sented is  whether  the  legislative  assembly  has  conferred 
upon  it  sufficient  authority  to  set  aside  as  fraudulent  a 
settlement  entered  into  between  the  guardian  and  his 
ward  in  pursuance  of  a  statute  authorizing'  such  settle- 
ment. 

Under  the  ancient  common  law,  the  king,  as  parens 
patria,  was  deemed  to  have  charge  of  all  persons  who,  by 
reason  of  their  youth  and  inexperience,  were  unable  to 
care  for  themselves,  or  to  protect  their  estates.  In  the 
exercise  of  this  supervision,  the  chancellor,  who  was 
originally  an  ecclesiastic,  and  the  keeper  of  the  king's 
conscience,  was  the  guardian  of  all  infants :  9  Ency .  PI.  & 
Pr.  890  ;  Black,  Law  Diet.  Tit.  ''Chancellor"  ;  1  Chitty, 
Bl.  *462,  note  8  ;  2  Story,  Eq.  Jur.  §  1332.  Mr.  Justice 
Sawyer,  in  speaking  of  the  method  of  securing  the  ap- 
pointment of  a  guardian  at  common  law,  says  :  '*Upon 
petition  or  bill  showing  that  a  minor  was  without  a  testa- 
mentary or  other  legal  guardian,  that  court  took  charge 
of  his  person  and  estate,  and  cared  for  both  by  appointing 
a  guardian  of  his  person  and  estate.  Such  minors  became 
the  wards  of  the  court,  and  the  guardian  appointed  by  the 
court  was  but  an  officer  of  the  court,  and  held  responsible 
to  it  as  such.  The  court  was,  in  effect,  the  guardian,  and 
the  nominal  guardian  was  but  the  agent  through  whom 
the  court  acted,  and  to  whom  the  court  delegated  the 
execution  of  the  trust":  Fox  v.  Minor^  32  Cal.  Ill  (91  Am. 
Dec.  566).  See,  also,  upon  this  subject,  Schouler,  Dom. 
Rel.  (5  ed.)  §  288.  The  power  thus  originally  assumed 
by  the  chancellor,  and  afterwards  exercised  by  the  court 
of  chancery,  to  appoint  a  general  guardian  of  the  per- 
son and  estate  of  infants,  idiots,  and  lunatics,  has,  in 
this  state,  been  vested  by  the  legislative  assembly  in  the 
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county  court,  which,  in  the  exercise  of  such  authority,  is 
held  to  be  a  court  of  general  and  superior  jurisdiction : 
Monastes  v.  Catlin,  6  Or.  119.  A  proceeding  in  the  county 
court,  when  exercising  jurisdiction  pertaining  to  probate 
matters,  is  in  the  nature  of  a  suit  in  equity,  as  distin- 
guished from  an  action  at  law  :  Hill's  Ann.  Laws,  §  1078  ; 
PlunheWs  Estate,  33  Or.  414  (54  Pac.  152).  ''Courts  of 
probate,"  says  Watson,  J.,  in  Monastes  v.  Catliii,  6  Or. 
119,  **had  no  existence  at  common  law.  Those  courts 
have  been  created,  and  their  duties  and  jurisdiction  de- 
fined by  law  in  most,  if  not  all,  of  the  states  of  the  Union." 
Mr.  Rice,  in  his  work  on  American  Probate  Law  (p.  2),  re- 
ferring to  the  jurisdiction  of  probate  courts,  says  :  '*They 
possess  substantially  the  same  powers  formerly  exercised 
in  England  by  the  ecclesiastical  and  chancery  courts." 

While  the  county  court,  exercising  probate  jurisdic- 
tion, may,  in  many  instances,  perform  the  same  func- 
tions as  and  exercise  the  powers  of  a  court  of  chancery  in 
England,  we  do  not  think  the  legislative  assembly  of  this 
state  has  conferred  any  equitable  jurisdiction  upon  it  in 
thus  prescribing  that  the  forms  of  practice  therein  shall 
partake  of  the  nature  of  suits  in  equity.  In  Roy  v.  Giles, 
4  Lea,  535,  the  defendant  having  settled  his  accounts  as 
guardian  with  the  probate  court,  which  accepted  his  res- 
ignation, the  ward  sought  in  said  court  to  surcharge  and 
falsify  the  settlement ;  but  it  was  held  that,  while  the  leg- 
islative assembly  of  Tennessee  had  conferred  upon  said 
court  jurisdiction  to  settle  the  accounts  of  a  guardian, 
yet,  having  exercised  such  authority,  it  had  exhausted  the 
measure  of  power  so  delegated,  and  could  not  entertain 
a  bill  for  the  purpose  indicated,  and  that  resort  must  ba 
had  to  a  court  of  equity  for  the  relief  demanded.  Mr. 
Justice  McFarland,  in  rendering  the  decision  of  the 
court,  says:  *'The  question  presented  in  the  argument 
is  whether  the  court  has  jurisdiction  of  the  cause.     The 
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act  creating  the  court  defines  its  jurisdiction  as  follows  : 
'The  said  court  shall  have  original  jurisdiction  of  all  mat- 
ters of  probate,  the  administration  of  estates  and  orphans' 
business,  embracing  all  of  the  subjects  and  power  enum- 
erated in  and  conferred  by  sections  4201, 4203, 4204, 4205, 
and  4208  of  the  Code  of  Tennessee,  arid  concurrent  juris- 
diction with  the  chancery  courts  of  Shelby  County  over 
the  persons  and  estates  of  idiots,  lunatics,  and  other  per- 
sons of  unsound  mind  ;  and  proceedings  for  the  partition 
or  sale  of  estates  by  personal  representatives,  guardians, 
heirs,  tenants  in  common,  joint  owners,  or  coparceners, 
for  the  sale  of  lands  at  the  instance  of  the  creditors  of 
decedents  if  the  personal  property  is  insufficient  to  satisfy 
the  debts  of  the  estate,  and  for  the  allotments  of  dower, 
and  it  is  hereby  vested  with  all  the  powers  of  a  chancery 
court,  touching  these  matters' :  Thompson  &  S.  Code, 
§  316h.  This  not  being  a  cause  involving  the  person  or 
estate  of  an  idiot,  or  person  of  unsound  mind,  or  for  the 
partition  or  sale  of  real  estate  for  any  purpose,  or  the 
allotment  of  dower,  we  must  look  to  the  first  clause  of 
that  part  of  the  act  above  quoted  as  the  authority  for  the 
jurisdiction.  This,  however,  only  gives  such  jurisdiction 
as  was  previously  conferred  upon  the  county  court ;  the 
sections  of  the  Code  referred  to  being  those  conferring  or 
defining  the  jurisdiction  of  the  county  court.  While  it  is 
clear  that  the  county  court,  and,  consequently,  the  probate 
court,  had  jurisdiction  of  the  settlements  of  guardians, 
yet  we  suppose  that  after  a  final  settlement  and  resigna- 
tion of  a  guardian  the  county  court  could  not  entertain 
a  bill  filed  in  accordance  with  the  forms  and  practice  of 
a  chancery  court  to  surcharge  and  falsify  the  settlement. 
For  this  purpose  resort  should  be  had  to  a  court  of  chan- 
cery. While  the  jurisdiction  of  the  county  court  in  the 
first  instance  is  original,  yet  that  jurisdiction  is  exhausted 
upon  the  final  settlement  and  acceptance  of  the  guardian's 
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resignation,  and  no  statute  confers  jurisdiction  to  enter- 
tain a  bill  for  the  review  of  the  proceedings." 

In  Downing  v.  Smith,  4  Redfield,  Sur.  310,  a  guardian 
having  settled  with  his  ward,  to  whom  he  assigned  a 
mortgage,  which  was  accepted  and  receipted  for  as  an 
equivalent  for  the  amount  due,  the  ward  thereafter, 
claiming  that  the  mortgaged  premises  were  valueless, 
applied  to  the  surrogate  court  of  King's  County,  New 
York,  to  compel  the  guardian  to  account ;  but  it  was 
held  that,  the  guardian  and  ward  having  had  an  account- 
ing, such  court  was  without  jurisdiction  to  try  the  ques- 
tion of  the  validity  of  the  settlement.  The  court  of 
appeals  of  New  York  has  held  that  a  surrogate's  court 
of  that  state  has  no  equitable  jurisdiction,  and  can  exer- 
cise only  such  authority  as  has  been  specially  conferred 
by  the  statute,  together  with  those  incidental  powers 
which  are  requisite  to  a  proper  execution  of  such  juris- 
diction :  Riggs  v.  Cragg,  89  N.  Y.  479  ;  In  re  Underhillj 
117  N.  Y.  471  (22  N.  E.  1120);  In  re  Camp,  126  N.  Y. 
377  (27  N.  E.  799).  In  Kellar  v.  O'Neal,  13  La.  Ann. 
472,  it  is  held  that  a  ward  can  not  attack  the  final  account 
of  his  tutor,  for  the  amount  of  which  he  has  given  a  re- 
ceipt, without  first  bringing  an  action  to  annul  his  receipt. 
See,  also,  Haydel  v.  Roussel,  1  La.  Ann.  35;  Foutelet  v. 
Murrel,  9  La.  291 ;  Collins  v.  Collins'  AdmW,  10  La.  264. 
In  Pennsylvania  it  is  held,  however,  that  the  orphans' 
court  of  that  state  is  vested  with  sufficient  power  to  sur- 
charge the  account  of  a  guardian  notwithstanding  his  set- 
tlement with  his  ward :  In  re  Mulholland's  Estate,  154  Pa. 
St.  491  (26  Atl.  612) .  It  does  not  appear  from  that  case 
that  a  guardian,  in  pursuance  of  the  condition  of  his  bond, 
could  have  settled  with  his  ward  independent  of  the 
orphans'  court,  but,  however  that  may  be,  it  is  held  that 
such  court  possesses  equity  powers  ;  Mr.  Justice  Wood- 
ward saying,  in  Shollenberger' s  Appeal,  21  Pa.  St.  337, 
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*'Our  orphans'  court,  a  creature  of  the  constitution,  is 
essentially  a  court  of  chancery."  In  Starky.  Gamble,  43 
N.  H.  465,  a  guardian  having  settled  his  accounts  with  his 
wards  soon  after  they  became  of  age,  taking  their  releases 
in  full  as  evidence  of  such  settlement,  it  was  held  that  his 
accounts  might  be  reopened  in  the  probate  court  for  the 
purpose  of  correcting  any  mistake  or  errors  occurring  in 
such  settlement.  An  examination  of  the  opinion  in  that 
case  does  not  disclose  that  a  probate  court  of  New  Hamp- 
shire is  vested  with  equitable  jurisdiction,  but  the  decision 
therein  was  based  upon  the  ground  that  the  settlement 
with  the  wards  was  not  a  compliance  with  the  conditions 
of  the  guardian's  bond.  To  the  same  effect,  see,  also, 
Kittredge  v.  Betton,  14  N.  H.  401. 

In  Davenport  v.  Olmstead,  43  Conn.  67,  a  guardian  hav- 
ing settled  with  his  ward  in  pursuance  of  the  conditions 
of  his  bond  to  that  effect,  it  was  held  that  his  duty  was 
owing  primarily  to  the  ward,  rather  than  to  the  probate 
court,  and  in  this  respect  differed  from  the  obligations  of 
an  executor  or  an  administrator,  who  could  not  effect  a 
binding  settlement  with  the  heirs,  devisees,  or  legatees, 
so  as  to  defeat  the  jurisdiction  of  a  probate  court  to  compel 
them  to  render  an  account.  Mr.  Justice  Carpenter, 
speaking  for  the  court  in  rendering  the  decision,  says : 
* 'Aside  from  the  guardian,  but  one  person  is  interested 
in  the  account.  If  he,  when  he  becomes  of  age,  settles 
with  the  guardian,  and  gives  a  receipt,  and  the  settlement 
is  a  fair  one,  it  is  conclusive,  and  the  bond  is  discharged. 
If  the  guardian  refuses  to  settle,  the  minor  may  compel 
a  settlement  by  an  action  of  account.  In  that  action  all 
the  transactions  of  the  guardian  with  the  estate  of  the 
minor  may  be  investigated,  and  the  minor  will  recover 
only  what  is  justly  due."  It  will  be  remembered  that 
our  statute  requires  the  guardian  to  give  a  bond  condi- 
tioned that  he  will  settle  his  accounts  with  the  county 
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court  or  with  the  ward.  A  settlement  with  such  court 
exhausts  its  power  in  this  respect,  so  that,  if  the  ward 
seeks  to  surcharge  and  falsify  the  account,  he  must  resort 
to  a  court  of  equity  for  that  purpose  :  Roy  v.  Giles,  4  Lea, 
535.  If  the  guardian  settle  with  the  ward  after  the  latter 
attains  his  majority,  the  jurisdiction  of  the  county  court 
to  compel  a  settlement  must  necessarily  be  extinguished, 
for  the  guardian,  in  effecting  such  settlement,  has  com- 
plied with  the  condition  of  his  bond  ;  and  the  rule  is  well 
settled  that  transactions  between  the  guardian  and  ward 
after  the  latter  becomes  of  age  are  beyond  the  jurisdiction 
of  the  county  court :  Woerner,  Guardianship,  §  109  ;  In 
reAllgier,  65  Cal.  228  (3  Pac.  849) ;  People  v.  Seelye,  146  111. 
189  (32  N.  E.  458).  In  this  state  female  persons  arrive 
at  their  majority  at  the  age  of  eighteen  years :  Hill's 
Ann.  Laws,  §  2951 ;  but  they  are  deemed  to  have  attained 
their  majority  upon  being  married  according  to  law  (Hill's 
Ann.  Laws,  §  2953),  and  the  marriage  of  any  female  who 
is  under  guardianship  as  a  minor  operates  as  a  discharge 
of  her  guardian  (Hill's  Ann.  Laws,  §  2901) .  While  the 
petitioner  herein  settled  with  her  guardian  five  days  be- 
fore she  was  eighteen  years  of  age,  she  had  been  legally 
married  prior  thereto,  and  is  to  be  deemed  of  age  ;  and 
hence  she  was  competent  to  execute  the  release  in  ques- 
tion. 

2.  The  county  court  having  lost  jurisdiction  of  the 
subject-matter  by  reason  of  the  settlement  entered  into 
between  the  parties,  as  evidenced  by  the  ward's  release, 
the  order  of  said  court  requiring  the  guardian  to  account 
is,  in  effect,  a  judgment  without  power  in  a  new  proceed- 
ing, and  in  tliat  respect  is  final  and  reviewable  :  Hume 
V.  Bowie,  148  U.  S.  245  (13  Sup.  Ct.  582). 

3.  Nor  can  it  be  said  that  jurisdiction  was  conferred 
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upon  the  county  court  by  the  guardian's  appearance 
therein  for  the  purpose  of  pleading  a  settlement  of  his 
accounts  with  the  ward ;  for,  while  jurisdiction  of  the 
person  may  be  conferred  in  this  manner,  jurisdiction 
of  the  subject-matter  can  not  be  waived  by  the  parties, 
and  may  be  raised  at  any  time  :  Hill's  Ann.  Laws,  §  71. 
It  follows  from  these  considerations  that  the  decree  of 
the  circuit  court  is  reversed,  and  the  cause  remanded, 
with  directions  to  remand  it  to  the  county  court,  and  to 
direct  the  latter  court  to  dismiss  the  proceedings. 

Reversed. 

Mr.  Chief  Justice  Bean  dissented  in  the  following 
terms  : 

I  can  not  concur  in  the  conclusion  reached  by  my  asso- 
ciates. The  county  court,  in  my  judgment,  has  exclusive 
jurisdiction  in  the  first  instance  over  the  accounts  of  the 
guardian  of  a  minor  appointed  by  it,  and,  as  a  conse- 
quence, the  power  and  authority  to  inquire  into  a  settle- 
ment with  the  ward  when  such  settlement  is  pleaded  as 
a  bar  to  a  petition  for  an  order  requiring  the  guardian  to 
render  a  final  account.  A  guardian  is  required  by  stat- 
ute to  file  in  the  county  court  an  inventory  of  the  estate 
of  his  ward,  and  to  account  for  and  dispose  of  the  per- 
sonal estate  in  like  manner  as  is  directed  with  respect  to 
executors  and  administrators  :  Hill's  Ann.  Laws,  §§  2884, 
2898.  And  I  think  the  statute  contemplates  that  the  evi- 
dence that  he  has  properly  disposed  of  and  accounted  for 
the  property  inventoried,  and  has  faithfully  performed 
the  duties  of  his  trust,  shall  be  an  order  of  the  county 
court  discharging  him  either  upon  a  settlement  made 
with  the  court  or  with  his  ward  :  Hill's  Ann.  Laws, 
§  2903.  If  this  is  so,  and  such  discharge  is  sought  on 
account  of  a  settlement  with  the  ward,  the  county  court, 
as  an  incident  of  the  power  to  make  the  order,  has  un- 
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doubted  jurisdiction  to  inquire  into  and  ascertain  the 
circumstances  under  which  such  settlement  was  made, 
and  to  determine  whether  it  entitles  the  guardian  to  be 
discharged  and  his  bondsmen  exonerated. 

Reversed. 


Argrued  29  January;  decided  8  April,  1901. 
MOSIEB  i\  OREGON  NAVIGATION  COMPANT. 

[61  Pac.  4m ;  21  Am.  <&  Eng.  R.  R.  Gas.  SOS.] 

R A ILRO A DS— EXC A  V ATION— LATKRA L  SU PPOBT.* 

The  general  rule  that  an  adjoining  proprietor,  In  excavating  on  his  own  land, 
removes  the  lateral  support  to  his  neighbor's  soil  at  his  peril,  regardless  of  care  or 
negligence,  applies  also  to  railroads.  * 

From  Wasco  :   William  L.  Bradshaw,  Judge. 

Action  by  M.  J.  Mosier  against  the  Oregon  Railroad 
&  Navigation  Company.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Cotton^ 
Teal  &  Minor,  with  an  oral  argument  by  Mr.  Wirt  Minor, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  Alfred  S.  Bennett. 


*  Note.— In  38  Am.  St.  Rep.  446, 476,  is  a  monograph,  The  Right  to  Lateral  Sup- 
port and  Remedies  for  the  Violation  of  the  Right,  covering  the  general  subject. 

In  18  L.  R.  A.  660  and  33  Am.  St.  Rep.  46t^,  469,  are  notes  as  to  the  Duty  of  the 
Person  Excavating. 

The  question  of  Prescriptive  Right  to  Lateral  Support  for  Buildings  is  dis- 
cussed in  notes  in  20  L.  R.  A.  730  and  38  Am.  St.  Rep.  4fi(M66. 

As  to  Right  of  Lateral  Support  Against  Municipalities,  see  30  Am.  St.  Rep.  88S, 
88  Am.  St.  Rep.  4«5,  84  Am.  St.  Rep.  889,  and  ao  L.  R.  A.  68. 

The  Right  to  Support  From  Underground  Water  is  discussed  in  88  L.  R.  A. 
45  and  83  Am.  St.  Rep.  455.— Reporter. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  damages  caused  by  a  portion 
of  the  plaintiff's  land  sliding  into  an  excavation  made  by 
the  defendant  company  in  the  repair  of  its  railroad.  The 
verdict  and  judgment  were  for  the  plaintiff,  and  defend- 
ant appeals. 

The  facts,  so  far  as  material,  may  be  briefly  stated  thus  : 
In  June,  1897,  the  defendant,  desiring  to  straighten  or 
change  its  track  through  the  premises  of  the  plaintiff, 
obtained  a  deed  from  her  for  a  new  right  of  way.  There- 
after, in  making  the  proposed  change,  a  cut  or  excavation 
was  made  in  the  right  of  way  so  acquired,  from  twenty-five 
to  forty  feet  in  depth,  through  the  foot  of  a  hill  or  steep 
incline.  It  is  alleged  that,  without  taking  any  precaution 
to  prevent  the  plaintiff's  land  from  sliding  into  such  ex- 
cavation, the  defendant  negligently  and  carelessly  fired 
heavy  blasts  in  the  vicinity,  whereby  one  and  one  half 
acres  of  her  land  were  made  to  slide  into  and  towards  the 
excavation,  another  tract  was  undermined,  access  from 
one  part  of  her  premises  to  another  was  cut  off,  and  a 
valuable  spring  of  water  destroyed.  The  defendant  in 
its  answer  denies  the  negligence  charged,  alleges  that  its 
road  was  constructed  in  a  careful  and  prudent  manner, 
and  pleads  that  plaintiff  is  estopped  by  her  deed  from 
claiming  any  damages  on  account  of  the  injuries  men- 
tioned. The  court  below  ruled  that  plaintiff  could  not 
recover  without  proof  of  negligence,  but  denied  defend- 
ant's motion  for  a  nonsuit  on  the  ground  that  no  such 
proof  was  offered  or  admitted.  This  ruling  And  the  re- 
fusal to  give  certain  instructions  on  the  subject  of  negli- 
gence constitute  the  errors  relied  on  for  reversal  of  tlie 
judgment. 

The  questions  tlius  raised  are  unimportant  if  the  rule 

is,  as  contended  by  the  plaintiff,  that  the  defendant's 
39  Or.— 17. 
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liability  for  removing  the  lateral  supports  of  her  land  is 
absolute,  and  independent  of  any  question  of  negligence. 
It  is  familiar  law  that  an  owner  of  land  is  entitled  to  have 
it  remain  in  the  state  in  which  it  was  placed  by  nature, 
supported  and  protected  by  adjoining  soil.  This  right  of 
lateral  support,  as  it  is  called,  is  a  fight  of  property  an- 
nexed to  the  land,  to  which  the  owner  is  as  much  entitled 
as  to  the  land  itself.  If  an  adjoining  proprietor,  in  exca- 
vating on  his  own  land,  removes  such  support,  to  the 
injury  of  his  neighbor's  soil,  he  is  liable  in  an  action 
therefor,  without  proof  of  negligence:  1  Am.  &  Eng. 
Ency .  Law  (2  ed.),  229 ;  3  Sutherland,  Dam.  417  ;  Jones, 
Easem.  §  585 ;  Tiedman,  Real  Prop.  (2  ed.),  g  618 ;  10 
Eng.  Ruling  Cas.  157  ;  Oilmore  v.  DriscoU,  122  Mass.  199 
(23  Am.  Rep.  312). 

There  is  a  conflict  in  the  authorities  as  to  whether  this 
rule  applies  to  railroad  companies  in  constructing  their 
roads  over. a  right  of  way  acquired  by  condemnation  or 
grant,  but  we  believe,  with  Mr.  Elliott,  that  "the  weight 
of  authority,  however,  in  accordance  with  what  seems  to 
us  the  better  reason,  is  to  the  effect  that  the  destruction 
of  such  lateral  support  by  excavating  on  the  company's 
own  land  so  near  that  of  the  adjoining  owner  as  to  cause 
his  land  to  slide  into  the  excavation  is  a  taking  for  wh'ich 
he  is  entitled  to  compensation,  regardless  of  any  question 
of  negligence  on  the  part  of  the  railroad  company"  :  3 
Elliott,  Railr.  1406.  Mr.  Lewis,  in  discussing  this  ques- 
tion, says  :  '*If,  in  the  execution  of  public  works  under 
authority  of  law,  excavations  are  made,  and  the  soil 
of  an  individual  gives  way  in  consequence  of  being  de- 
prived of  its  lateral  support,  there  is  a  taking  to  the 
extent  of  such  deprivation,  and  the  individual  is  entitled 
to  compensation  for  the  resulting  damage.  The  right  of 
lateral  support  is  a  part  of  his  property  in  the  land,  as 
much  so  as  his  right  of  user  or  of  exclusion.     When  he 
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is  deprived  of  it,  his  property  is  taken  just  as  much  as  if 
his  property  was  invaded":  1  Lewis,  Em.  Dom.  (2  ed.), 
§  151.  The  doctrine  is  very  clearly  stated  in  McCuUough 
V.  St.  Paul,  M.  &  M.  Ry,  Co.  52  Minn.  12,  17  (53  N.  W. 
802,  803).  In  that  case  the  railroad  company  had  ac- 
quired a  right  of  way  for  its  road  over  land  belonging  to 
one  Oswald,  by  condemnation.  Thereafter  Oswald  sub- 
divided his  property  into  lots  and  blocks,  and  the  plain- 
tiff became  the  owner  of  two  lots  adjoining  the  right  of 
way.  In  constructing  its  line  along  the  side  of  one  of 
these  lots,  the  company  excavated  the  earth  to  the  depth 
of  some  twenty  feet,  without  constructing  an  adequate 
lateral  support  to  the  adjacent  soil,  in  consequence  of 
which  the  earth  from  one  of  the  lots  fell  into  the  excava- 
tion, and  on  the  other  sunk  to  a  considerable  extent,  for 
which  he  brought  an  action  against  the  company.  The 
trial  court  held  that  plaintiff  could  not  recover,  but,  on 
appeal,  the  judgment  was  reversed  ;  the  appellate  court 
holding  that  the  defendant,  to  justify  its  removal  of  the 
lateral  support  of  plaintiff's  soil,  must  show  a  right  to  do 
so,  acquired  either  by  condemnation  or  purchase,  and 
that  the  right  acquired  by  condemnation  did  not  permit 
it  to  remove  the  soil  adjoining  its  right  of  way,  either  by 
taking  away  the  natural  lateral  support  or  otherwise. 
Mr.  Chief  Justice  Gilfillan,  speaking  for  the  court, 
says  :  *'  To  justify  itself,  the  company  must  stand  on  this 
proposition,  no  other  will  suffice  :  That,  having  acquired 
the  right  to  a  strip  one  hundred  feet  wide  on  which  to 
construct  and  maintain  its  railroad,  it  may,  wherever 
excavating  may  be,  or  at  any  time  may  become,  necessary 
or  expedient  and  prudent  in  constructing  its  road,  meas- 
ure the  one  hundred  feet  at  the  bottom  of  the  excavation, 
instead  of  on  the  original  surface  of  the  ground,  and  may 
maintain  the  slopes  on  the  adjoining  land  instead  of  on 
its  own  strip,  unless  the  owner  shall  see  fit  to  build  a 
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retaining  wall  to  keep  his  land  in  place.  The  proposition 
would  apply  as  well  to  fills  and  embankments  where 
necessary,  expedient,  or  prudent,  and,  if  sound,  would 
justify  the  company  in  claiming  that  it  might  measure 
the  one  hundred  feet  at  the  top  of  the  embankment,  leav- 
ing its  slopes  to  rest  on  the  soil  of  the  adjoining  owner, 
unless  he  should  build  a  wall  to  prevent  it.  In  either 
case,  it  would  be  constructing  and  maintaining  the  rail- 
road, not  on  the  strip  taken  for  the  purpose,  but  in  part, 
at  least,  on  the  adjoining  land,  and  that  would  be  a  taking 
requiring  compensation  to  justify  it." 

In  Roushlange  v.  Chicago  &  Atl.  Ry.  Co,  115  Ind.  106 
(17  N.  E.  198),  the  company  acquired  by  purchase  a 
right  of  way  across  the  plaintiff's  land.  In  the  construc- 
tion of  its  road,  it  made  an  embankment  on  some  marshy 
ground,  causing  an  upheaval  of  the  land  adjoining  the 
right  of  way,  and  rendering  several  acres  worthless.  It 
was  held  that  the  plaintiff  might  recover  without  charging 
negligence,  the  court  saying  :  '*  The  general  rule  is  that, 
in  the  construction  of  its  road  upon  an  acquired  right  of 
way,  a  railway  company  is  not  liable  beyond  the  com- 
pensation assessed  or  agreed  upon,  where  such  compen- 
sation is  fixed  prior  to  the  building  of  the  road,  unless  it 
is  guilty  of  negligence  in  such  construction.  That  rule, 
however,  must  be  limited  to  cases  where  the  railway  is 
constructed  upon  and  within  the  limits  of  the  right  of  way 
so  acquired.  Clearly,  if  a  railway  company  should  con- 
demn or  purchase  a  right  of  way  of  a  certain  width, 
and  pay  the  damages  assessed  or  agreed  upon  as  result- 
ing from  the  construction  of  its  road  upon  that  strip,  it 
could  not  successfully  claim  the  right  to  so  construct  its 
road  as  to  cover  land  outside  of  the  limits  of  such  strip 
without  the  payment  of  additional  compensation  or  addi- 
tional damages  resulting  from  such  construction.  If  that 
were  so,  the  company  might  condemn  a  strip  of  land 
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twenty  feet  wide,  and  in  the  building  and  maintenance 
of  bigh,  and  necessarily  wide,  embankments,  cover  and 
occupy  a  strip  fifty  or  one  hundred  feet  wide,  without  the 
payment  of  compensation  or  damages  resulting  from  such 
occupancy.  The  real  question  in  the  case  before  us  is 
not  one  of  negligence,  but  of  an  encroachment  upon  land 
outside  of  the  company's  right  of  way."  In  Richardson 
V.  Vermont  Cent.  R.  R,  Co.  25  Vt.  465  (60  Am.  Dec.  283), 
the  defendant  in  constructing  its  railroad  made  an  exca- 
vation upon  its  own  land,  but  so  near  the  line  of  plaintiffs' 
adjoining  land  that  the  soil  slid  into  the  excavation,  and 
defendant  was  held  liable  for  the  injury  plaintiffs  suf- 
fered thereby,  regardless  of  the  question  of  negligence. 
The  following  authorities  are  to  the  same  effect :  Jones, 
Easem.  §  596  ;  Larson  v.  Metropolitan  St.  Ry.  Co.  110 Mo. 
234  (19  S.  W.  416,  16  L.  R.  A.  330,  33  Am.  St.  Rep.  439, 
467,  note) ;  G.  B.  &  L.  Ry.  Co.  v.  Eagles,  9  Colo.  544  (13 
Pac.  696);  Williavis  v.  Natural  Br.  Road  Co.  21  Mo.  580  ; 
Baltimore  &  P.  R.  R.  Co.  v.  Reaney,  42  Md.  117 ;  Costigan 
V.  Pennsylvania  iJ.  iJ.  Co.  54  N.  J.  Law,  233  (23  Atl.  810). 
The  cases  of  Horstman  v.  Covington  &  Lex.  R.  R.  Co.  18 
B.  Mon.  218,  and  Boothby  v.  Androscoggin  &  K.  R.  R.  Co. 
51  Me.  318, — are  authority  for  the  proposition  that  a  rail- 
way company  is  not  liable  to  an  adjacent  proprietor  for 
an  injury  caused  by  the  sliding  of  his  soil  into  an  exca- 
vation made  by  the  company  in  the  construction  of  its 
road ;  the  court  in  the  latter  case  saying  that  the  "prin- 
ciple of  the  common  law  that  a  man  must  not  dig  so  near 
the  land  of  another  as  thereby  to  withdraw  the  natural 
support  of  the  soil  *  *  *  does  not  apply  to  excava- 
tions made  in  pursuance  of  a  license,  and  a  license  from 
the  legislature,  if  within  its  constitutional  limits,  affords 
as  ample  protection  as  a  license  from  the  injured  party." 
Both  these  cases  seem  to  overlook  the  fact  that  the  de- 
struction of  the  lateral  support,  and  consequent  sliding 
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of  the  adjacent  soil,  is  as  much  a  taking  of  the  soil  as  if 
the  company  had  actually  occupied  it,  and  it  is  therefore 
not  within  the  '* constitutional  limits"  of  the  legislature 
to  license  a  railroad  company  or  any  one  else  to  remove 
such  support  without  an  equivalent,  as  required  by  the 
constitution.  Nor  are  the  damages  for  such  an  injury  in- 
cluded either  in  a  grant  from  the  owner  of  a  right  of  way 
or  in  a  judgment  of  condemnation.  The  assessment  of 
damages  for  the  right  of  way,  or  a  grant  for  such  pur- 
pose, includes  the  value  of  the  land  itself,  as  well  as  all 
incidental  injury,  inconvenience,  or  damage,  incurred  or 
liable  to  be  incurred  by  the  proper  construction  and  use 
of  the  road,  or  by  any  acts  necessary  to  such  proper  con- 
struction and  use  (Rorer,  Railr.  324),  but  not  for  a  phys- 
ical invasion  of  the  soil  outside  of  the  right  of  way. 

A  leading  case  upon  the  question  as  to  what  constitutes 
a  taking,  within  the  meaning  of  the  constitution,  is  that 
of  Eatoi}  V.  B.  C.  &  M.  R,  R,  Co,  51  N.  H.  504  (12  Am. 
Rep.  147), —  an  action  for  injury  to  plaintiff's  land  from 
the  waters  of  an  adjacent  river,  in  times  of  freshet,  flow- 
ing through  a  cut  made  by  the  railroad  company,  thereby 
flooding  the  land,  and  bringing  down  and  lodging  upon 
it  quantities  of  ^arth  and  stone.  It  was  conceded  iu  the 
case  that  '*if  the  cut  through  the  ridge  had  been  made 
by  a  private  landowner,  who  had  acquired  no  rights  from 
the  plaintifl"  or  from  the  legislature,  he  would  be  liable 
for  the  damages  sought  to  be  recovered  in  this  action." 
The  vital  question,  then,  was  whether  the  injuries  com- 
plained of  amounted  to  a  taking  of  the  plaintiff''s  prop- 
erty within  the  constitutional  meaning  of  those  terms, 
and  the  court  held,  in  an  elaborately  considered  opinion, 
which  examines,  classifies,  and  analyzes  nearly,  if  not 
quite,  all  the  cases  on  the  subject  then  extant,  that  the 
plaintitt'  was  entitled  to  recover,  and  that  the  injury  to 
his  land  was  a  taking,  within  the  meaning  of  the  consti- 
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tution,  not  compensated  for  in  the  assessment  for  a  right 
of  way  over  his  premises,  nor  justified  by  the  legislative 
authority  under  which  the  defendant  was  acting.  See, 
also,  1  Lewis,  Em.  Dom.  (2  ed.),  §  55  et  seq.;  Randall, 
Em.  Dom.  §§  150, 151.  It  follows  from  these  views  that 
the  deed  from  plaintiff  to  defendant  for  the  right  of  way 
over  her  premises  does  not  exempt  the  company  from  lia- 
bility for  an  injury  to  her  land  caused  by  the  removal  of 
the  lateral  support  thereto,  and  that  she  is  entitled  to  re- 
cover such  damages  as  she  may  have  sustained  thereby, 
regardless  of  the  question  of  negligence.  The  judgment 
of  the  court  below  is  therefore  affirmed.       Affirmed. 


Argrued  30  January;  decided  8  April;  reliearing^  denied  6  May,  1901. 
AliDBICH  V.  COIiUMBIA  RAIIiWAY  COMPANY. 

[94  Pac.455.] 

Determininq  Propkiety  of  Expert  Testimony. 

1.  When  expert  testimony  is  offered,  it  Is  the  duty  of  the  Judge  to  determine 
prellminariiy  whether  the  subject  of  inquiry  is  one  about  which  experts  may 
properly  give  opinions,  and  the  action  of  the  Judge  therein  is  reviewable. 

Duty  of  Deteruinino  Qualifications  of  Alleged  Expert. 

2.  Before  allowing  a  witness  to  testify  as  an  expert  the  Judge  should  deter- 
mine from  the  evidence  oflfered  whether  the  witness  is  competent. 

Appeal— Objection  to  Competency  of  Witness. 

8.  An  objection  to  the  competency  of  a  w^itness  offered  as  an  expert  can  not 
first  be  urged  on  appeal— that  is  one  of  a  class  of  points  that  is  waived  unless 
raised  at  the  trial. 

Sufficiency  of  Evidence  of  Usage. 

4.  Although  Section  778,  Hill's  Ann.  Laws,  requires  the  testimony  of  at  least 
two  witnesses  to  prove  usage,  the  evidence  of  only  one  witness  is  not  incompetent 
so  as  to  make  its  admission  reversible  error,  where  no  request  that  the  evidence 
be  withdrawn  or  that  the  Jury  be  Instructed  to  disregard  it  has  been  made  and 
refused.  The  testimony  may  have  been  insufficient,  but  it  was  not  for  that  reason 
incompetent. 

Contract  to  Qrade  Railroad— Competent  Evidence  of  Usage. 

6.  In  an  action  to  recover  an  alleged  contract  price  for  grading  a  railroad, 
where  the  dispute  was  as  to  whether,  by  usage,  the  expression  "straight  cut  and 
,  fill,"  contemplated  payment  for  material  taken  ftom  cuts,  and  another  payment 
for  the  same  material  placed  in  fills,  or  but  one  payment  for  one  handling  of  the 
material,  evidence  to  show  that  it  was  customary  for  railroads  in  that  locality  to 
make  contracts  providing  for  but  one  payment,  where  the  same  material  taken 


264  Aldrich  V,  Columbia  Ry.  Co.         [39  Or. 

from  cuts  was  used  In  fills,  was  irrelevant,  since  the  evidence  ofl'ered  did  not  relate 
to  the  meanhig  of  the  term  "straight  cut  and  fill,"  but  to  the  general  custom  of 
drawing  contracts,  which  was  not  in  Issue. 

Depositions— Resebyed  Objections. 

6.  Where  depositions  are  taken  in  pursuance  of  a  stipulation  that  the  answers 
to  the  interrogatories  may  be  offered  in  evidence  subject  to  objections  at  the 
trial  that  they  are  incompetent,  Irrelevant,  or  immaterial,  they  are  open  to  any 
objection  at  the  trial  which  might  have  been  taken  to  the  testimony  of  the  de- 
ponent if  he  had  been  called  as  a  witness. 

Right  of  Surety  Company  to  Execute  Attachment  Bqnd. 

7.  Under  Hill's  Ann.  Laws,  §3282,*  permitting  surety  companies  to  become 
surety  on  the  bond  or  undertaking  of  any  person  or  corporation  n»quired  by  law 
to  execute  a  bond  or  undertaking,  a  surety  oomiiany  is  a  sufficient  surety  on  an 
undertaking  for  an  attachment  for  such  act  Impliedly  amends  Section  140  of 
Hill's  Ann.  Laws,  prescribing  the  qualifications  of  sureties. 

Dissolving  Attachment  for  Insufficient  Undertaking. 

8.  Where  an  undertaking  for  attachment  has  been  filed  on  a  claim  of  several 
thousand  dollars,  and  the  surety  has  Justified  in  a  sum  that  Is  about  S3.00  too 
small,  a  motion  to  dissolve  the  writ  because  the  Justification  was  not  In  a  suflfl- 
cicnt  sum  should  be  overruled,  since  it  is  apparent  that  an  honest  effort  was 
made  to  execute  a  proper  undertaking,  and  the  law  does  not  concern  itself  with 
trifles. 

Presumption  of  Injury  From  Error. 

9.  In  an  action  on  a  grading  contract,  where  the  matter  in  Issue  was  whether 
the  expression,  "straight  cut  and  fill,"  entitled  the  plaintiff  to  payment  for  taking 
material  ft*om  a  cut,  and  payment  again  for  placing  the  same  material  in  a  fill, or 
only  one  payment  for  one  movement  of  material,  evidence  that  the  work  wa«  un- 
usually hard,  and  that  labor  was  difficult  to  obtain,  was  Immaterial,  and  the 
admission  of  such  testimony  is  sufficient  ground  for  reversal  on  apiieal,  even 
when  it  is  not  specified  that  it  was  prejudicial :  Cleveland  Oil  Co.  v.  Norwich  Iru. 
Soc.  34  Or.  228,  and  Carney  v.  Duniway,  35  Or.  181,  followed. 

From  Multnomah  :   Alfred  F.  Sbars,  Jr.,  Judge. 

This  action  was  commenced  by  Stephen  W.  Aldrich 
against  the  Columbia  Southern  Railway  Company  in 
Wasco  County,  November  18,  1898,  to  recover  money 
alleged  to  be  due  for  grading  done  on  the  right  of  way 
for  a  railroad.  It  is  averred  in  the  complaint  that  plain- 
tiff entered  into  a  contract  with  the  defendant,  a  corpo- 
ration, whereby  it  agreed  to  pay  him  sixty-seven  and  one 
half  cents  per  cubic  yard  for  all  earth  or  stone  removed 

•  Note.— Section  3282,  Hill's  Ann.  Laws,  was  distinctly  repealed  by  the  act  of 
1809  providing  the  conditions  on  which  surety  companies  may  transact  business 
in  Oregon,  but  its  substance  is  included  In  section  tfof  the  new  act:  Laws,  1809, 
pp.  193,  lft5.— Reporter. 
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from  cuts,  and  the  same  price  for  each  cubic  yard  of  said 
material  placed  in  fills,  in  grading  a  part  of  its  line  of 
railway  ;  that  in  pursuance  of  such  agreement  he  exca- 
vated and  filled  seventeen  thousand  seven  hundred  and 
forty-four  cubic  yards  of  said  material,  amounting  to 
$11,977.20,  on  account  of  which  the  defendant  had  paid 
him  only  the  sum  of  $6,686.01.  As  a  further  cause  of 
action,  it  is  alleged  that,  in  pursuance  of  a  special  agree- 
ment entered  into  with  the  defendant,  he  performed  other 
work  and  labor,  for  which  it  promised  to  pay  him  the  sum 
of  $329.80,  but  had  neglected  to  do  so,  and  judgment  is 
demanded  for  the  sum  of  $5,620.99,  with  interest  thereon 
from  November  15,  1898.  The  plaintiff  having  filed  an 
affidavit  for  an  attachment,  and  given  an  undertaking 
therefor  in  the  sum  of  $5,620,  with  the  name  of  the  United 
States  Fidelity  &  Guaranty  Company,  a  corporation,  as 
surety,  subscribed  thereto  by  C.  E.  Bayard,  whose  ap- 
pended affidavit  shows  that  he  is  agent  and  attorney  in 
fact  for  said  surety,  which  had  complied  with  the  act  of 
February  26,  1895,  and  was  worth  the  sum  of  $11,220 
over  and  above  all  debts  and  liabilities,  exclusive  of  prop- 
erty exempt  from  execution,  a  writ  of  attachment  was 
issued,  in  pursuance  of  which  the  defendant's  property 
w^as  attached  as  security  for  any  judgment  that  might  be 
obtained  in  the  cause.  The  defendant's  counsel  moved 
the  court  to  dissolve  the  attachment  on  the  ground  that 
the  undertaking  therefor  was  not  executed  by  a  competent 
surety,  that  the  bond  did  not  comply  with  the  statutory 
requirement  in  that  the  amount  thereof  was  too  small,  and 
that  the  surety  did  not  justify  in  a  sufficient  sum.  This 
motion  having  been  overruled,  the  court,  at  the  defend- 
ant's request,  transferred  the  cause  to  the  circuit  court 
for  Multnomah  County,  where  an  answer  was  filed  deny- 
ing the  material  allegations  of  the  first  cause  of  action, 
and  alleging  that  the  contract  entered  into  with  the  plain- 


266  Aldrich  v.  Columbia  Ry.  Co.  [39  Or. 

tiflf  stipulated  for  the  payment  of  sixty-seven  and  one  half 
cents  per  cubic  yard  for  all  material  taken  from  cuts  made 
by  him  in  grading  a  portion  of  its  right  of  way,  and  that 
he  would  make  no  charge  for  fills  to  be  made  with  earth 
or  stone  taken  from  said  cuts,  provided  said  fills  should 
be  within  the  distance  of  three  hundred  feet  from  the  cuts, 
and  that  when  the  fills  were  at  a  greater  distance  he  was 
to  receive  one  cent  per  cubic  yard  for  each  additional  one 
hundred  feet  that  said  material  might  be  hauled ;  that 
plaintiff  was  entitled  only  to  the  sum  of  $2,885.22,  which 
it  had  been  ready  and  willing  at  all  times  to  pay ;  and 
tendered  a  judgment  for  that  sum.  A  reply  having  put 
in  issue  the  allegations  of  new  matter  in  the  answer,  a 
trial  was  had,  resulting  in  a  judgment  for  plaintiflF  in  the 
sum  of  $4,252.61,  and  the  defendant  appeals. 

Rbversbd. 

For  appellant  there  was  a  brief  over  the  name  of  Snow 
&  McCamant^  with  an  oral  argument  by  Mr.  Wallace  Mc- 
Camant. 

For  respondent  there  was  a  brief  over  the  name  of 
O^Day  &  Tarpley,  with  an  oral  argument  by  Mr.  Thos. 
O'Day. 

Mr.  Justice  Moore,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  controversy  involved  herein  relates  to  the  terms  of 
the  agreement  entered  into  by  the  parties  hereto.  Plain- 
tiff's counsel  contend  that  he  was  to  receive  sixty-seven 
and  one  half  cents  for  each  cubic  yard  of  material 
removed  from  cuts,  and  the  same  sum  per  cubic  yard 
for  placing  it  in  fills ;  while  defendant's  counsel  insist 
that  he  was  entitled  to  only  one  payment  for  one  move- 
ment of   the   same   material,   and   that  when  he  took 
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material  from  a  cut,  and  used  it  in  making  a  fill,  he  was 
to  be  paid  only  sixty-seven  and  one  half  cents  per  cubic 
yard  therefor.  The  transcript  shows  that,  after  some 
preliminary  correspondence  between  the  plaintiff  and 
certain  oflBcers  of  the  defendant  company  respecting  the 
character  of  the  grading  to  be  done,  he  called  upon  D. 
C.  O'Reilly,  its  general  manager,  and  made  two  bids, 
one  denominated  ''straight,"  and  the  other  ''classified," 
for  the  grading  of  a  part  of  its  right  of  way,  and  there- 
upon submitted  the  following  memorandum  evidencing 
his  said  offer,  to  wit:  "70c.  per  yard  straight  cut  and 
fill,  or  90c.  for  solid  rock  and  35c.  for  loose  rock." 
O'Reilly  testified  that  when  this  bid  was  made  he  said  to 
the  plaintiff,  in  referring  to  the  language  used  in  the 
memorandum:  "That  does  not  mean,  of  course,  that 
you  are  asking  for  the  straight  measurement  of  the 
yardage ;  you  do  not  expect  pay  for  moving  the  same 
material  twice,  where  the  material  from  the  cut  will  go 
to  make  the  fill;"  to  which  he  replied,  "No."  The 
plaintiff,  however,  denies  that  any  such  conversation 
ever  occurred.  The  defendant  offered  testimony  tending 
to  show  that  the  word  "straight"  is  commonly  used  in 
railway  construction  as  contradistinguished  from  "class- 
ified ;"  that  a  straight  bid  is  an  offer  to  move  material 
for  a  stated  sum  per  yard,  regardless  of  classification ; 
that  a  classified  bid  is  an  offer  to  perform  the  same  work 
for  a  stated  sum  for  each  of  two  or  more  kinds  of  material 
handled ;  and  that  the  first  proposal  made  by  plaintiff 
was  a  straight,  and  the  second  a  classified,  bid.  Neither 
of  plaintiff's  bids  was  accepted,  but  a  few  days  after  they 
were  made  he  met  O'Reilly,  who  informed  him  that  the 
defendant  could  do  the  grading  for  less  money  than  he 
proposed,  and  thereafter  the  plaintiff,  having  a  conver- 
sation over  the  telephone  with  E.  E.  Lytle,  the  president 
of  the  company,  was  informed  by  him  that  an  unclassi- 
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fied  bid  would  be  considered ;  whereupon  the  plaintiff 
offered  to  reduce  his  straight  bid  for  the  performance  of 
the  work  to  sixty-seven  and  one  half  cents  per  yard,  and 
Lytle,  on  behalf  of  the  defendant,  sent  him  a  telegram 
of  which  the  following  is  a  copy  :  '*  Will  give  you  con- 
tract at  sixty-seven  and  half,  as  talked.  When  will  you 
be  on  the  ground  ?"  The  defendant's  evidence  tends  to 
show  that  on  the  next  day  after  receiving  this  telegram 
plaintiff  had  another  conversation  over  the  telephone 
with  Lytle,  who  informed  him  that  it  was  not  necessary 
to  go  to  Wasco  to  execute  a  written  agreement ;  that  -a 
contract  similar  to  that  adopted  by  the  Oregon  Railway 
&  Navigation  Company  for  grading  its  roadbed  would  be 
prepared  and  sent  to  him  for  liis  signature ;  and  that 
plaintiff,  knowing  the  terms  of  the  contract  proposed, 
and  being  satisfied  with  the  stipulations  thereof,  agreed 
to  be  governed  by  its  conditions  in  the  performance  of 
the  work.  The  plaintiff,  however,  as  a  witness  in  his 
own  behalf,  denied  that  he  ever  had  any  such  conversa- 
tion. The  defendant  offered  in  evidence  a  skeleton  of  a 
contract  which  it  was  claimed  was  similar  to  that  used  by 
the  Oregon  Railway  &  Navigation  Company  in  evidenc- 
ing agreements  for  grading  rights  of  way,  and  Lytle 
testified  that  he  submitted  the  same  to  plaintiff  for 
execution  if  its  terms  were  acceptable  to  him,  or,  if  they 
were  unsatisfactory,  the  form  so  submitted  could  be  used 
as  a  guide  to  prepare  a  contract  therefrom,  but  that  none 
was  ever  executed.  The  uncontradicted  testimony  shows 
that  the  contracts  of  the  Oregon  Railway  &  Navigation 
Company  all  provide  for  but  one  payment  for  one  move- 
ment of  material  in  grading  its  right  of  way,  and  that 
when  material  is  taken  from  a  cut,  and  used  in  making 
a  fill  in  grading,  yardage  is  calculated  but  once. 

We  have  given  a  brief  epitome  of  the  testimony  intro- 
duced at  the  trial,  not  for  the  purpose  of  commenting 
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upon  its  weight, —  for  that  was  a  question  for  the  jury  to 
determine, —  but  to  illustrate  the  issue  involved,  and  as 
a  basis  for  the  inquiry  whether  the  agreement  entered 
into  between  the  parties,  as  contended  for  by  the  plain- 
tiff, was  established  in  the  manner  prescribed  by  our 
statute.  The  plaintiff's  counsel,  when  their  client  was 
on  the  stand  as  a  witness  in  his  own  behalf,  referring  to 
the  memorandum  bids  which  he  submitted  to  the  defend- 
ant's  agent,  propounded  to  him  the  following  question  : 
'*  These  words,  'straight  cut  and  fill,'  have  they  special 
signification  in  contracting  for  grading?"  to  which  the 
witness,  without  objection,  replied,  *'  Yes,  sir."  The  bill 
of  exceptions  states  that  this  was  the  only  testimony  tend- 
ing to  show  that  the  words  adverted  to  had  any  technical 
meaning  in  railway  construction.  The  plaintiff  also  tes- 
tified on  cross-examination  that  in  all  his  experience  as  a 
railway  contractor  he  had  heard  or  known  of  only  two 
cases  besides  the  one  at  bar  in  which  a  contractor  had 
received  double  compensation  for  the  movement  of  mate- 
rial from  a  cut  to  a  fill ;  that  one  instance  was  a  contract 
for  the  grading  of  a  portion  of  the  North  Pacific  Coast 
Railway  in  California,  and  the  other  for  the  construction 
of  a  section  of  the  Oregon  Railway  &  Navigation  Company 
in  this  state ;  and  that  he  had  no  personal  knowledge 
of  the  latter  contract,  his  information  upon  the  subject 
having  been  derived  from  a  statement  to  that  effect  made 
to  him  by  one  E.  J.  Jeffery.  Jeffery,  having  been  called 
as  plaintifiF's  witness,  testified  to  the  efifect  that,  in  the 
absence  of  a  stipulation  in  a  contract,  a  person  agreeing 
to  grade  a  railroad  was  not  to  be  paid  for  fills  made  from 
material  taken  from  cuts  ;  the  usage  in  railroad  parlance 
would  convey  the  meaning  that  payment  was  to  be  made 
for  the  fill  as  well  as  for  the  cut ;  whereupon  the  follow- 
ing interrogatory  was  propounded  to  him  :  '*  But  in  the 
absence  of  a  written  statement  that  a  party  was  not  to  be 
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paid  for  fills  made  from  material  out  of  the  cuts,  in  the 
absence  of  written  explanation,  what  would  you  say  as 
to  its  being  tlie  rule  or  usage  to  pay  for  both  cut  and 
fill?"  An  objection  to  the  question,  on  the  ground 
that  it  was  incompetent  and  immaterial,  having  been 
oveiTuled,  an  exception  was  allowed,  and  the  witness 
answered  :  "It  would  convey  the  meaning  that  it  meant 
without  any  written  agreement  that  he  was  to  be  paid 
for  the  fill  the  same  as  he  was  for  the  cut."  It  is  con- 
tended by  defendant's  counsel  that  the  plaintiff's  experi- 
ence as  a  railroad  contractor  was  insuflBcient  to  enable 
him  to  express  an  opinion  respecting  the  meaning  of  the 
words,  '*  straight  cut  and  fill,"  or  to  state  that  they  had 
a  technical  signification,  and,  this  being  so,  evidence  of 
usage  was  inadmissible  to  prove  their  meaning,  and 
hence  the  court  erred  in  overruling  said  objection,  and 
that,  in  any  event,  usage  could  not  be  established  by  the 
testimony  of  one  witness. 

1.  Considering  the  admissibility  of  expert  testimony, 
it  may  be  said  that,  when  a  witness  is  offered  as  an  expert, 
the  preliminary  question  to  be  considered  is  whether  the 
subject-matter  of  the  inquiry  sought  to  be  elucidated  is 
such  that  it  lies  without  the  domain  of  common  experi- 
ence of  men  possessing  an  ordinary  education,  and  this 
question  the  court  must  determine  as  a  matter  of  law, 
and  any  error  committed  therein  is  reviewable  :  Nutt  v. 
Southern  Pac.  Co.  25  Or.  291  (35  Pac.  653);  Campbell  v. 
Russell,  139  Mass.  278  (1  N.  E.  345). 

2.  This  question  having  been  answered  in  the  affirm- 
ative, the  next  inquiry  is  whether  the  witness  offered  pos- 
sesses requisite  skill  or  knowledge  of  the  subject-matter 
under  consideration  to  enable  him  to  express  an  intelli- 
gent opinion  thereon,  which  question  is  one  of  fact,  and 
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must  be  determined  by  the  court  from  a  consideration  of 
the  evidence  offered  touching  his  qualification  :  Sowden 
V.  Idaho  Quartz  Min.  Co.  55  CaL  450. 

3.  Much  contrariety  of  opinion  exists  upon  the  ques- 
tion as  to  whether  an  appeal  lies  from  the  court's  decision 
upon  this  branch  of  the  inquiry,  but,  in  any  event,  before 
an  appellate  court  can  review  a  decision  of  this  character, 
counsel  for  the  adverse  party  must  object  to  the  testimony 
of  the  witness  offered  on  the  specific  ground  that  he  is 
incompetent ;  for  if  this  question  has  not  been  called  to 
the  attention  of  the  trial  court  at  the  proper  time,  and  in 
an  appropriate  manner,  it  will  not  be  considered  on  ap- 
peal :  State  v.  Cole,  63  Iowa,  695  (17  N.  W.  183);  Hand 
V.  Brookliney  126  Mass.  324.  No  objection  was  interposed 
to  plaintiff's  testimony  when  it  was  offered,  on  the  ground 
that  he  was  incompetent  to  give  an  opinion  respecting 
the  technicality  of  the  words  **straight  cut  and  fill,"  nor 
was  any  motion  made  to  strike  out  such  testimony  when, 
on  his  cross-examination,  it  appeared  that  he  had  but 
little  experience  in  grading  railroads  under  contracts  pro- 
viding for  straight  cuts  and  fills,  and  possessed  but  little 
information  concerning  contracts  containing  such  words, 
and,  in  the  absence  of  such  objection  or  motion,  the  plain- 
tiff's testimony  must  be  deemed  competent  upon  that  sub- 
ject ;  for  the  rule  is  tliat,  if  the  competency  of  a  witness 
to  testify  as  an  expert  is  not  raised  in  the  lower  court,  it 
can  not  be  raised  for  the  first  time  in  the  supreme  court : 
Robinson  v.  Marino,  3  Wash.  434  (28  Pac.  752,  28  Am.  St. 
Rep.  50). 

4.  Our  statute  provides  that  usage  shall  be  proved  by 
the  testimony  of  at  least  two  witnesses :  Hill's  Ann.  Laws, 
§  778.  The  object  of  this  section  is  to  prescribe  the  quan- 
tum of  evidence  necessary  to  prove  a  particular  fact.    If 
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it  be  considered  that  JefFery's  testimony  was  all  that  was 
introduced  by  plaintiff  respecting  the  meaning  which 
usage  by  railway  contractors  and  engineers  had  ascribed 
to  the  words  '^straight  cut  and  fill,"  when  used  in  a  con- 
tract for  grading  a  railroad,  the  objection  interposed  to 
the  testimony  of  the  witness  is  insufficient  to  present  the 
question  now  insisted  upon ;  for,  while  the  statute  has 
designated  the  number  of  witnesses  whose  testimony  is 
deemed  sufficient  to  prove  usage,  a  party  may  certainly 
dispense  with  the  measure  of  proof  so  provided.  If  the 
court  had  been  requested  to  withdraw  JefFery's  testimony, 
or  to  instruct  the  jury  to  disregard  it,  and  had  refused  to 
grant  the  request,  an  exception  to  its  action  would  have 
reserved  the  question  insisted  upon  ;  but,  not  having 
done  so,  no  error  was  committed  in  the  particulars  com- 
plained of. 

5.  The  defendant  called  A.  E.  Hammond,  CM.  Red- 
field,  E.  E.  Cooper,  J.  E.  Newell,  and  J.  C.  Havely,  each 
an  experienced  civil  engineer,  who  testified,  in  effect,  that 
he  was  acquainted  with  the  custom  prevailing  on  the 
Pacific  Coast  in  the  manner  of  drawing  contracts  for 
grading  railroads,  and  knew  the  mode  of  performing  the 
work  done  in  pursuance  thereof,  and  that  there  existed 
in  said  section  a  well-settled  custom  in  forming  such  con- 
tracts respecting  the  payments  to  \^e  made  for  fills  con- 
structed from  material  taken  from  cuts.  The  defendant's 
counsel  thereupon  sought  to  prove,  by  appropriate  ques- 
tions addressed  to  each  of  said  witnesses,  that  a  uniform 
custom  prevailed  in  the  Northwestern  states,  in  letting 
contracts  for  railway  construction,  to  pay  only  one  price 
for  one  movement  of  material,  and  in  no  case  to  pay  for 
fills  made  from  material  taken  from  adjacent  cuts,  which 
custom  was  so  general  and  uniform,  and  had  existed  for 
such  a  length  of  time,  tliat  it  must  have  been  known  by 
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the  parties  to  the  contract  herein  at  the  time  it  was  en- 
tered into.  An  objection  to  these  questions  having  been 
sustained  on  the  ground  that  they  were  incompetent, 
irrelevant,  and  immaterial,  and  that  proof  of  usage  was 
inadmissible  to  limit  or  vary  the  terms  of  an  express 
agreement,  an  exception  was  allowed,  and  it  is  contended 
that  tlie  court  erred  in  excluding  the  testimony  so  offered. 
It  would  appear  from  an  inspection  of  the  transcript 
that  plaintiff's  theory  of  the  case  is  that,  in  the  conver- 
sation he  had  with  Lytle  over  the  telephone,  he,  in  effect, 
changed  the  number  and  character  ''70"  in  the  memo- 
randum to  "67i  cents,"  leaving  the  words,  "per  yard 
straight  cut  and  fill,"  intact  therein,  and  that  Lytle's 
telegram,  "Will  give  you  contract  at  sixty-seven  and 
half,  as  talked,"  was  an  acceptance  of  such  offer,  show- 
ing an  aggregatio  mentinm,  thereby  consummating  their 
agreement.  The  defendant's  theory  seems  to  be  that 
plaintiff  stated  to  its  agent  that  his  memorandum  offer  did 
not  mean  double  compensation  for  a  single  movement  of 
earth  or  rock  ;  that  the  evidence  shows  that  a  "straight" 
or  "unclassified"  bid  is  an  offer  to  take  material  from  a 
cut,  and  place  it  in  the  grade,  at  a  uniform  price  per  cubic 
yard,  regardless  of  the  character  of  such  material,  and 
that  plaintiff,  in  pursuance  of  Lytle's  telephone  message 
that  an  unclassified  bid  would  be  considered,  reduced  his 
"straight"  bid,  wiiereupon  Lytle  w^ired  him  an  acceptance 
of  the  offer  "as  talked;"  and  that  these  facts  show  an 
agreement  to  cut  and  transport  the  material  at  one  price 
for  one  movement  thereof.  It  will  be  observed  that  these 
respective  theories  present  separate  contracts,  essentially 
dissimilar,  and  it  was  for  the  jury  to  say  by  their  verdict 
which  of  these  theories  was  established  by  a  preponder- 
ance of  the  evidence.  Any  evidence,  therefore,  that  rea- 
sonably tended  to  prove  the  theory  of  either  party,  was 
39  Or.— 18. 
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material  and  admissible  under  the  pleadings.  It  will  be 
remembered  that  the  question  propounded  to  the  several 
witnesses  did  not  relate  to  the  meaning  which  usage  by 
civil  engineers  had  given  to  the  word  '^straight,"  when 
adopted  by  parties  in  the  terms  of  a  contract  for  grading 
a  railroad,  but  to  the  general  custom  of  drawing  contracts, 
which  was  not  an  issue.  If  the  witnesses  had  been  per- 
mitted to  answer  the  question  and  to  prove  the  existence 
of  the  usage,  it  would  not  have  established  the  measure 
of  compensation  agreed  upon,  but  would  only  tend  to 
prove  the  improbability  of  the  defendant's  assenting  to 
the  terms  of  a  different  contract,  by  which  means,  if  it 
were  the  rule  of  law,  a  party  in  most  instances  might 
escape  the  consequences  of  his  carelessness  whenever  his 
ventures  proved  unprofitable.  The  fact  that  other  rail- 
way companies  do  not  ordinarily  make  such  contracts 
does  not  tend  to  prove  that  the  defendant  did  not  assent 
to  the  agreement  as  alleged  by  plaintiff,  and,  this  being 
so,  no  error  was  committed  in  rejecting  the  testimony  so 
offered. 

6.  The  defendant,  in  pursuance  of  a  stipulation,  took 
E.  E.  Cooper's  deposition,  which  was  received  in  evidence 
without  objection.  But  after  it  was  read  the  court,  upon 
motion  of  plaintiff's  counsel,  permitted  them  to  withdraw 
the  following  cross-interrogatories  propounded  by  them, 
and  the  witness'  answers  thereto,  as  follows:  "Int.  4. 
Are  not  contracts  made  whereby  a  contractor  is  paid  for 
both  cuts  and  fills?  A.  I  have  already  stated  that  I  know 
of  one  such  contract.  Int.  5.  Is  it  not  a  fact  that  the 
circumstances  and  the  prices  are  usually  taken  into  con- 
sideration as  to  whether  a  contractor  is  paid  for  both  cuts 
and  fills?  A.  Inasmuch  as  such  contract  is  out  of  the 
ordinary  way  of  awarding  contracts,  I  do  not  know  what 
may  or  may  not  be  considered."     An  exception  having 
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been  saved  to  the  court's  action  in  this  respect,  it  is  con- 
tended by  defendant's  counsel,  that  an  error  was  com- 
mitted in  excluding  this  evidence.  The  order  allowing 
its  withdrawal  was  evidently  based  upon  the  ground  that 
the  answers  so  excluded  tended  to  prove  a  usage,  the  evi- 
dence of  which  was  inadmissible  to  vary  the  terms  of  an 
express  agreement,  and  as  the  court,  prior  thereto,  upon 
motion  of  plaintiff's  counsel,  had  rejected  corroborative 
testimony  upon  the  same  subject  and  for  like  reason,  a 
consistent  course  in  the  trial  of  the  cause  necessitated  the 
action  to  which  exception  was  taken.  The  stipulation 
entered  into  between  the  parties  respecting  the  taking  of 
said  deposition  provided  that  the  deponent's  answers  to 
the  interrogatories  might  be  offered  in  evidence,  subject, 
however,  to  the  objection,  which  might  be  insisted  upon 
at  the  trial,  that  they  were  incompetent,  irrelevant,  and 
immaterial. 

An  objection  to  a  deposition,  on  the  ground  that  a  de- 
ponent's statement  therein  is  not  legitimate  evidence, 
ought  generally  to  be  made  when  the  deposition  is  taken, 
but  such  objection  may  sometimes  be  made  at  the  trial : 
Covey  V.  Campbell^  52  Ind.  157  ;  Myers  v.  Murphy ,  60  Ind. 
282.  The  parties  hereto  having  reserved  the  right  to  in- 
terpose objections  at  the  trial  for  the  reasons  specified, 
the  deposition,  when  produced,  was  open  to  any  objection 
that  might  have  been  taken  to  the  testimony  of  the  de- 
ponent if  he  had  been  called  as  a  witness  :  Weeks,  Dep. 
§  391.  The  evidence  so  excluded  was,  in  our  judgment, 
immaterial,  and  hence  inadmissible,  for  the  reason  as- 
signed in  the  rejection  of  the  testimony  of  the  engineers 
called  to  prove  usage  in  respect  to  the  manner  of  drawing 
contracts,  and  no  error  was  committed  in  permitting  such 
witlidrawal  of  the  cross-interrogatories  and  the  answers 
thereto. 
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7.  It  is  contended  that  the  court  erred  in  not  dis- 
solving the  attachment  for  want  of  a  sufficient  undertak- 
ing therefor.  Our  statute,  as  far  as  deemed  material 
herein,  provides,  in  substance,  that,  before  a  writ  of 
attachment  can  be  issued,  the  plaintiff  shall  file  with  the 
clerk  an  undertaking,  with  one  or  more  sureties,  in  a 
sum  not  less  than  $100,  and  equal  to  the  amount  for 
which  judgment  is  demanded,  and  that  no  person  not 
qualified  to  become  bail  upon  an  arrest  is  qualified  to 
become  surety  in  an  undertaking  for  an  attachment : 
Hill's  Ann.  Laws,  §  146.  The  qualifications  of  bail  are 
that  each  of  them  shall  be  a  resident  and  householder  or 
freeholder  within  the  state,  and  worth  the  amount  speci- 
fied in  the  writ  of  arrest :  Hill's  Ann.  Laws,  §  118.  It 
will  be  remembered  that  the  action  was  commenced 
November  18,  1898,  to  recover  the  sum  of  $5,620.99, 
with  three  days'  interest.  The  rate  of  interest  in  this 
state  at  that  time  on  such  demands  was  six  per  cent 
(Laws,  1898,  Sp.  Sess.  p.  15),  and  hence  the  amount  for 
which  plaintiff  demanded  judgment  was  $5,623'.80,  or 
$3.80  more  than  that  for  which  the  undertaking  was 
given.  The  affidavit  of  the  surety  attached  to  the  under- 
taking shows  that  it  was  worth  the  sum  of  $11,220, 
when  it  should  appear  therefrom  that  it  was  worth 
$11,247.60.  It  will  also  be  remembered  that  the  motion 
to  dissolve  the  attachment  was  based  on  the  following 
grounds  :  (1)  That  the  undertaking  was  not  executed  by 
a  competent  surety ;  (2)  that  the  amount  thereof  was 
too  small ;  and  (3)  that  the  surety  did  not  justify  in  a 
sufficient  sum.  The  law  in  force  when  the  undertaking 
was  given  permitted  any  surety  company,  on  the  pro- 
duction of  evidence  of  its  solvency  and  credit  satisfac- 
tory to  the  judge,  court,  head  of  department,  or  other 
officer  authorized  to  approve  any  bond  or  undertaking, 
to  become  surety  upon  the  bond  or  undertaking  of  any 
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person  or  corporation  required  by  the  laws  of  this  state 
to  execute  a  bond  or  undertaking:  Hill's  Ann.  Laws, 
§  3282.  We  think  this  section  broad  enough  to  authorize 
a  surety  company  to  become  a  surety  on  an  undertaking 
for  an  attachment,  notwithstanding  it  may  seem  to 
enlarge,  by  implication,  Hill's  Ann.  Laws,  §  146,  in 
respect  to  the  qualifications  of  such  sureties. 

8.  That  the  amounts  specified  in  the  undertaking  and 
in  the  justification  of  the  surety  are  too  small  must  be 
conceded ;  but  it  appears  that  plaintiff  had  made  an 
honest  effort  to  execute  a  proper  undertaking,  and,  this 
being  so,  the  deficiencies  to  which  attention  has  been 
called  are  so  insignificant,  when  compared  with  the 
amount  for  which  the  undertaking  was  given,  that  they 
may  be  disposed  of  under  the  maxim,  de  minimis  non 
curat  lex. 

9.  The  plaintiff,  when  a  witness  in  his  own  behalf, 
was  directed  to  "state  to  the  jury  the  nature  and  char- 
acter of  the  work  performed  there  generally,  as  to  what 
it  was,  rock  or  loose  rock,  or  what  the  facts  were  ;"  to 
which  the  defendant's  counsel  objected  on  the  ground 
that  the  contract  provided  for  the  performance  of,  and 
the  payment  for,  the  work,  without  any  classification, 
and  hence  such  testimony  was  immaterial ;  but,  the  objec- 
tion having  been  overruled,  and  an  exception  allowed, 
the  witness  made  the  following  statement:  "When  I 
went  up  there  and  looked  over  that  work,  I  found  out  that 
they  had  scraped  oflFall  the  loose  material  that  they  could, 
and  undertook  to  plow  over  the  rock,  and  could  not  do 
it.  The  only  place  that  I  was  deceived  in  the  work  at 
all  was  in  one  cut,  where  I  found  lots  of  what  we  call 
*nigger  heads' — that  is,  they  are  from  the  size  of  hen's 
eggs  up  to  a  bushel  basket — around  in  the  rock.     Of 
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course,  in  drilling  around,  when  I  struck  one  of  them  I 
could  go  no  further.  It  was  what  we  call  *scab  rock'; 
that  is,  it  was  little  bits  of  columns,  pointing  into  the 
bank,  and  it  was  hard  to  drill,  and  came  out  in  blocks 
about  that  long  (illustrating),  and  sometimes  wider  and 
square.  It  would  be  almost  impossible  to  drill  into  that 
kind  of  seams.  You  could  not  turn  the  drill.  You  could 
go  on  and  drill  for  ever  so  long,  and  get  very  little  results  ; 
but  it  is  deeper  here,  and  with  the  same  kind  of  drill  and 
powder  you  could  get  ten  times  that  much  result.  I  was 
not  deceived  as  to  the  character  of  that,  only  in  this  one 
point."  Defendant's  counsel  thereupon  moved  to  strike 
out  this  testimony,  on  the  ground  that  it  was  not  respon- 
sive ;  but,  this  motion  being  denied,  an  exception  was 
saved.  The  witness  was  then  asked  the  following  ques- 
tion :  **You  may  state  what  conversation  you  had  with 
Lytle  or  Mr.  O'Reilly  just  prior  to  making  this  bid,  as  to 
what  you  would  have  to  pay  for  the  labor.  What  was 
said  in  that  regard?  Just  state  the  conversation."  An 
objection  to  this  interrogatory,  on  the  ground  that  the 
testimony  sought  to  be  elicited  was  immaterial,  having 
been  overruled,  and  an  exception  allowed,  the  plaintiff 
answered  :  '*I  told  them  that  the  labor  market  was  such 
that  I  would  have  to  pay  more.  At  that  time  labor  was 
worth  $1.50,  and  before  I  got  through  it  was  forced  up 
to  $2.00  a  day.  To  undertake  to  go  up  there  to  do  that 
piece  of  work,  and  send  men  up  there,  and  they  had  to 
pay  one  cent  a  mile  from  here  to  Biggs,  which  is,  I  think, 
eighty-eight  miles,  or  something  like  that, — ^yes,  eighty- 
eight  miles, — in  the  face  of  other  contractors  on  this  line 
getting  their  men  passed  for  nothing.  The  hot  weather 
we  had  to  contend  with,  and  right  during  harvest  time, 
when  men  would  leave  me  and  go  to  harvesting, — that  I 
could  not  think  of  taking  the  work  for  any  less.  I  sent 
to  Astoria,  and  got  twenty-two  men,  which  cost  me  $122 
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to  lay  the  men  down  to  do  the  work,  and  three  days  after 
there  were  only  three  men  left.  It  was  one  hundred  and 
thirteen  in  the  shade,  and  men  lying  in  the  camp  sick 
and  vomiting.  They  could  not  work.  That  was  the  con- 
dition under  which  I  bid." 

It  is  contended  by  defendant's  counsel  that  an  error 
was  committed  by  the  court  in  the  admission  of  this  testi- 
mony ;  but  plaintiff's  counsel  maintain  that,  if  the  testi- 
mony was  immaterial,  the  defendant  was  not  injured 
thereby,  unless  it  was  prejudicial,  and,  not  having  speci- 
fied that  the  testimony  was  prejudicial,  any  error  com- 
mitted in  this  respect  is  not  subject  to  review.  We  think 
otherwise,  however ;  for  the  rule  is  well  settled  in  this 
state  that,  while  error  will  not  be  presumed,  yet,  when 
it  appears  from  the  transcript,  there  is  no  presumption 
that  it  was  rendered  harmless  or  obviated  during  the 
trial,  while  the  record  is  silent :  Du  Bois  v.  Perkins ,  21 
Or.  189  (27  Pac.  1044);  Nickum  v.  Gaston,  24  Or.  380  (33 
Pac.  671,  35  Pac.  31);  Cleveland  Oil  Co.  v.  Norwich  Ins. 
Soc.  34  Or.  228  (55  Pac.  435);  Carney  v.  Duniway,  35  Or. 
131  (57  Pac.  192,  58  Pac.  105).  We  can  see  no  reason  for 
the  admission  of  this  testimony,  unless  it  was  to  rebut 
any  inference  that  the  contract  entered  into  between  the 
parties  provided  for  one  payment  for  one  movement  of  the 
material,  and  as  the  grading  was  heavy,  and  the  difficulty 
of  procuring  labor  great,  it  was  improbable  that  the  plain- 
tiff should  have  entered  into  such  a  contract  as  the  de- 
fendant contends  for.  For  the  error  committed  in  this 
respect,  the  judgment  must  be  reversed,  and  a  new  trial 
ordered,  in  view  of  which  we  have  discussed  the  questions 
hereinbefore  considered,  as  they  are  likely  to  occur  on  a 
new  trial.  Reversed. 
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[64  Pac.  449.] 

Dismissal  of  Appeal  fbom  County  Court— Supply ino  Rkcord. 

1.  Under  Hill's  Ann.  Laws,  g  542,  authorizing  the  court  to  which  an  appeal  is 
taken  to  malce  a  rule  on  the  clerk  of  the  court  below  to  certify  up  anything 
omitted  ftom  the  transcript,  and  authorizing  the  dismissal  of  the  cause  on  the 
respondent's  motion  for  such  a  defect,  unless  such  a  rule  shall  be  made  at  the 
request  of  appellant,  amotion  by  respondent  todlsmissan  appeal  from  the  county 
court  to  the  circuit  court  because  the  transcript  does  not  Include  a  copy  of  the 
notice  of  appeal,  should  be  overruled  and  the  appellant  should  be  given  leave  to 
supply  such  defect,  as  requested  in  bis  cross  motion. 

Claim  for  Exemption— Other  Property. 

2.  When  a  Judgment  debtor  desires  to  claim  an  exemption  from  execution 
he  must  give  timely  notice  to  the  officer,  and  must  select  the  properly  that  he 
desires  to  reserve ;  such  right  of  selection  is  absolute,  and  without  reference  to  his 
ownership  of  other  property  that  may  be  subject  to  the  writ. 

From  Coos:   J.  C.  Fullerton,  Judge. 

Action  by  Kate  F.  Thibault  against  J.  A.  Lennon  to 
recover  exempt  property  levied  on  by  defendant.  In  an 
action  pending  in  a  justice's  court,  the  defendant,  as  con- 
stable, attached  certain  household  goods,  which  the  plain- 
tiff some  days  later  claimed  as  exempt  from  execution 
and  attachment,  being  in  actual  use  and  kept  for  use  by 
her  and  for  herself  and  family  for  household  purposes. 
Upon  his  refusal  to  comply  with  her  demand,  she  insti- 
tuted this  action  in  the  county  court  of  Coos  County, 
to  recover  the  possession  thereof,  wherein  she  was  suc- 
cessful, and  the  defendant  appealed  to  the  circuit  court. 
The  transcript  having  omitted  a  copy  of  the  notice  of 
appeal,  the  plaintiff  moved  on  that  ground  for  a  dismissal, 
but  on  cross  motion  the  defendant  was  given  leave  to 
supply  the  record,  which  was  accordingly  done,  and  the 
motion  to  dismiss  was  denied.  At  the  trial  the  plaintiff 
produced  evidence  tending  to  show  that  she  was  a  mar- 
ried woman  and  a  householder ;  that  she  was  the  owner 
of  the  property  sued  for,  which  is  of  the  value  of  $107.75  ; 
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and  at  the  time  of  the  attachment  was  in  actual  use  and 
kept  for  use  by  and  for  her  family,  and  that  it  was  neces- 
sary therefor  ;  that  said  property  was  attached  on  Janu- 
ary 26,  1897,  while  she  was  temporarily  absent,  but  that 
as  soon  as  she  discovered  what  had  been  done — that  is  to 
say,  on  or  about  January  29, 1897, —  she  claimed  and  de- 
manded it  from  the  officer  as  exempt  from  execution  and 
attachment,  but  that  he  refused  to  redeliver  the  same  to 
her,  and  still  retains  it.  Having  rested  her  case,  the  de- 
fendant moved  for  a  nonsuit,  and  the  same  was  granted 
upon  the  specific  ground  that  the  plaintiff  had  failed  to 
prove  that  the  property  in  controversy  was  all  the  house- 
hold goods,  furniture,  and  utensils  she  owned  at  the  time 
of  the  commencement  of  the  action,  and  that  she  was  not 
withholding  or  had  not  other  property  of  the  kind.  Judg- 
ment having  been  entered  dismissing  the  action,  plaintiff 
appeals .  Reversed  . 

For  appellant  there  was  a  brief  over  the  names  of  Jolm 
S,  Coke,  Jr.,  and  Jolm  F.  Hall,  with  an  oral  argument  by 
Mr.  Hall. 

For  respondent  there  was  a  brief  over  the  names  of 
D.  L.  Watson,  Jr.,  and  T.  S.  Minot,  with  an  oral  argu- 
ment by  Mr.  Minot. 

Mr.  Justice  Wolverton,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

1.  The  statute  requires  that  the  transcript  on  appeal 
shall  contain,  among  otlier  things,  a  copy  of  the  notice 
of  appeal :  Hill's  Ann.  Laws,  §  541.  Undoubtedly,  the 
omission  left  the  transcript  incomplete.  By  section  542, 
when  it  appears  by  affidavit  to  the  satisfaction  of  the 
court  that  the  transcript  is  incomplete  in  any  particular 
substantially  affecting  the  judgment  or  decree  appealed 
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from,  the  court  shall,  upon  motion  of  the  respondent, 
make  a  rule  upon  the  clerk  of  the  court  below  to  certify 
up  the  omitted  order,  entry,  or  paper.  But  the  respond- 
ent may,  if  he  desires,  file  a  motion  to  dismiss  the  appeal, 
which  the  court  must  allow,  unless  on  the  cross  motion 
of  the  appellant  it  make  a  rule  directing  the  clerk  to 
supply  the  omission.*  This  affords  ample  authority  by 
which  to  require  the  completion  of  an  imperfect  tran- 
script. There  was  apparently  a  genuine  effort  to  perfect 
the  appeal  in  accordance  with  the  statute,  but  by  reason 
of  the  loss  of  the  notice  it  could  not  be  included  in  the 
record  until  it  was  supplied,  and  this  without  the  fault 
of  the  appellant.  There  was  a  transcript  filed,  which 
was  incomplete  because  it  did  not  include  the  particular 
paper  designated.  Now,  the  appellate  court  is  given 
power  to  require  the  proper  officer  to  supply  the  omis- 
sion and  complete  the  transcript,  so  that  the  jurisdiction 
of  the  court  was  in  no  way  affected  by  the  absence  of  a 
copy  of  the  notice  from  the  record.  It  can  hardly  be  said 
that  the  omission  of  this  paper  substantially  afi*ected  the 
merits  of  the  judgment  appealed  from  ;  yet,  as  the  law 
requires  it  to  be  in  the  record,  the  appellant  was  entitled 
to  have  it  brought  up,  and  when  that  was  done  it  was  all 
that  the  respondent  could  ask.  The  court  having  ac- 
quired jurisdiction,  a  dismissal  was  properly  denied. 

2.  Household  goods,  furniture,  and  utensils  of  the 
value  of  $300,  if  owned  by  a  householder,  and  in  actual 
use  or  kept  for  use  by  and  for  his  family,  are  exempt 
from  execution  if  selected  and  reserved  by  the  judgment 
debtor  at  the  time  of  the  levy,  or  as  soon  thereafter  and 


*  Note.— By  Section  902  of  Hill's  Ann.  L&vfs  the  provisions  of  Chapter  VI, 
Title  IV,  which  concern  appeals  to  the  supreme  court,  are  made  to  control  ap- 
peals trom.  county  to  circuit  courts,  except  as  to  decisions  given  or  mcuie  In  the 
transaction  of  county  business.—  Reporter. 
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before  the  sale  as  the  same  shall  be  known  to  him  :  Hill's 
Ann.  Laws,  §  282.  Property  of  the  nature  indicated  is 
not  exempt  except  upon  condition.  The  debtor  must 
become  an  actor,  and,  in  order  to  secure  the  benefit  of 
the  statute,  must  by  timely  interposition  select  and 
reserve  such  as  he  claims  to  be  exempt  when  the  officer 
seeks  to  take  it  in  satisfaction  of  his  writ.  However, 
when  he  has  done  this,  in  the  absence  of  fraud  or  any 
attempt  to  cover  up  other  property  of  a  like  nature,  or 
to  secrete  and  so  dispose  of  it  as  to  elude  the  efforts  of 
the  officer,  he  has  done  all  that  is  necessary  for  him  to 
do  in  order  to  secure  the  benefits  accorded.  The  policy 
of  the  law  is  to  extend  the  privilege  of  selecting  such 
property  as  he  may  desire,  not  exceeding  $300  in  value. 
This  he  may  do,  although  he  possesses  much  more  of  the 
same  kind,  and  the  officer  must  look  to  such  as  he  does 
not  claim.  It  was  said  in  Smith  v.  Slade^  57  Barb.  637, 
640  :  **  It  is  quite  immaterial  whether  or  not  the  plain- 
tiff has  not  other  articles  besides  those  levied  on,  also 
exempted  by  statute,  which,  with  those  claimed  in  the 
action,  exceed  $250.  The  statute  limits  the  exemption 
by  enumerating  the  articles  which,  within  the  value  of 
$250,  are  exempt ;  and,  if  the  articles  so  enumerated 
exceed  that  limit  of  $250,  the  debtor  may  elect  which 
description  of  property  he  will  have  exempted,  if  this 
election  is  made  within  a  reasonable  time."  And  again, 
in  State  v.  Finn,  8  Mo.  App.  261,  264:  *'The  question 
whether  plaintiff's  relator  had  other  property  or  not  is 
immaterial.  *  *  *  jf  the  sheriff  says  the  debtor 
claiming  exemption  has  other  property  not  exempt,  it  is 
for  him  to  find  it  and  seize  it.  The  execution  debtor,  no 
matter  what  other  property  he  may  have,  has  a  right  to 
select  and  claim  particular  property  up  to  that  limit  fixed 
by  the  law."  *'By  the  weight  of  the  authority,"  say 
the  learned  authors  in  12  Am.  &  Eng.  Ency.  Law  (2  ed.), 
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161,  **  both  under  statutes  exempting  specific  articles  and 
under  statutes  exempting  property  generally  not  exceed- 
ing a  certain  sum  in  value,  the  debtor's  right  to  select 
and  hold  particular  property  as  exempt  is  not  in  any 
way  affected  by  the  fact  that  he  owns  other  property 
which  is  subject  to  execution,  and  which  he  has  not  sur- 
rendered to  the  officer."  In  further  support  of  this  view 
of  the  law,  see  Bray  v.  Laird,  44  Ala.  295 ;  Baldwin  v. 
Talbot,  43  Mich.  11  (4  N.  W.  547)  ;  Anderson  v.  Ege,  44 
Minn.  216  (46  N.  W.  362) ;  Wilcox  v.  Hawley,  31  N.  Y. 
648;  Elder  v.  Williams,  16  Nev.  416;  Ross  v.  Hannah, 
18  Ala.  125;  Williamson  v.  Harris,  57  Ala.  40  (29  Am. 
R^p.  707). 

There  are  some  states — notably  Illinois — wherein  it  is 
held  that  the  debtor  is  required,  if  he  has  more  property 
than  he  is  entitled  to  hold  as  exempt,  to  surrender  or  point 
it  out  to  the  officer  before  he  is  entitled  to  the  release  of 
that  which  he  has  selected  and  demanded  ;  but  our  statute 
requires  no  such  condition  precedent  at  his  hands.  When, 
however,  his  right  to  the  exemption  is  questioned,  he  must 
be  able  to  show  the  necessary  facts  to  entitle  him  to  the 
privilege,  namely,  that  he  is  a  householder ;  that  the 
property  claimed  consists  of  household  goods,  furniture, 
and  utensils,  which  are  in  actual  use  or  kept  for  use  by 
and  for  his  family  ;  that  he  is  the  owner ;  and  that  its 
value  does  not  exceed  $300.  When  he  has  affirmatively 
proven  these  facts,  he  has  established  his  claim  {Stewart 
V.  McClung,  12  Or.  431,  53  Am.  Rep.  374,  8  Pac.  447), 
and  he  is  not  required  to  go  further  in  order  to  prevail 
against  the  officer  whom  he  has  been  compelled  to  sue  in 
a  court  of  justice  to  recover  the  possession  of  the  property 
seized.  It  follows,  therefore,  that  plaintiff  was  not  re- 
quired to  show  that  she  had  not  other  property  of  the 
kind,  or  that  she  was  not  withholding  any  such,  before 
she  was  entitled  to  that  which  was  attached,  and  she 
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should  have  been  permitted  to  go  to  the  jury  upon  the 
case  made.  The  trial  court  was  therefore  in  error  in 
granting  the  nonsuit,  for  which  the  judgment  will  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Kevbrsed. 
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[61  Pac.  451.]  ' 

I  89    285 
Construction  of  Pi.eadings  After  Verdict.  '  ^   509 

1.  A  liberal  construction  should  be  given  pleadings  when  first  objected  to  ^   ^^ 
after  verdict :  Nicolai  v.  Krimbely  29  Or.  76,  cited. 

Pleading— Departure— -Action  for  Goods  Sold. 

2.  Where  an  action  is  brought  to  recover  the  value  of  goods  sold  and  deliv- 
ered, and  the  defendant  pleads  that  they  were  purchased  under  a  special  contract, 
by  the  terms  of  which  the  price  is  not  due,  a  reply  alleging  that  the  special  con- 
tract was  procured  through  fraud  is  not  a  departure:  Mayes  v.  Stephens,  3S  Or. 
512,  and  Oederson  v.  Oregon  Nav.  Co.  88  Or.  8id,  applied. 

Sales— Assumpsit— Waiver  of  Tort. 

3.  Where  a  sale  of  goods  under  a  contract  giving  a  specified  time  in  which 
to  pay  therefor  is  fraudulently  procured  by  the  purchaser,  the  seller  may  waive 
the  tort  and  the  express  contract,  and  sue  in  assumpsit  for  the  value  of  the  goods, 
without  waiting  for  the  vendee  to  convert  them  into  cash. 

Rescission  of  Fraudulent  Sale— Return  of  Consideration. 

4.  Where  a  sale  of  goods  under  a  contract  giving  a  specified  time  to  pay 
therefor  is  ft^udulently  procured  by  the  purchaser,  and  bills  of  exchange  are 
given  therefor,  the  seller  may  bring  action  for  the  value  of  the  goods  without  first 
returning  the  bills  of  exchange. 

From  Multnomah  :   Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  Crown  Cycle  Company  against  Sherman  D. 
Brown  to  recover  the  value  of  goods  sold  and  delivered 
to  defendant.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Arthur 
G.  Emmons  and  Lionel  R.  Webster^  with  an  oral  argument 
by  Mr,  Emmons  and  Mr.  Geo,  J.  Cameron, 
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For  respondent  there  was  a  brief  over  the  names  of 
Gnatavus  C,  Moser  and  Emmons  <fc  Emmons^  with  an  oral 
argument  by  Mr,  Moser, 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  amended  complaint  herein,  omitting  formal  alle- 
gations, runs  as  follows:  "That  on  or  about  the  first 
day  of  March,  1896,  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  sold  and  delivered  to  de- 
fendant certain  goods,  wares,  and  merchandise,  of  the 
reasonable  value  of  $12,234."  The  answer  denies  that 
the  plaiutiflF  sold  or  delivered  to  the  defendant  any  goods, 
wares,  or  merchandise  whatever,  except  under  a  special 
contract  of  purchase  and  sale  between  them,  which  pro- 
vided for  the  payment  of  a  stipulated  price  at  a  time  cer- 
tain, which  had  not  elapsed  at  the  commencement  of  the 
action. )  It  is  further  alleged  that  the  goods,  wares,  and 
"merchandise  mentioned  in  the  complaint  consist  of  three 
lots  of  bicycles,  which  were  purchased  by  the  defendant 
from  the  plaintiff  under  a  special  contract  as  to  price, 
terms,  and  time  of  payment ;  and  that,  in  pursuance  of 
the  terms  of  the  contract,  the  defendant  executed  and 
delivered  to  the  plaintiff,  as  and  for  the  whole  of  the 
purchase  price  of  said  bicycles,  certain  bills  of  exchange, 
which  were  received  and  accepted  by  plaintiff,  and, are 
still  held  and  retained  by  it.  The  plaintiff  replied  that 
the  goods  were  procured  and  said  contract  was  induced 
througli  the  fraudulent  and  deceitful  representations  of 
the  defendant  as  to  the  condition  of  his  credit^  j  that  the  y 
said  bills  of  exchange  were  taken  and  accepted  under 
those  conditions,  and  are  wholly  worthless.  There  was 
a  demurrer  interposed  to  the  reply,  and  a  motion  to  strike 
out  the  affirmative  averment,  which  were  both  overruled. 
The  verdict  and  judgment  being  in  favor  of  the  plaintiff, 
the  defendant  appeals. 
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1.  The  complaint  is  criticised  as  not  stating  a  cause 
of  action,  but  it  is  deemed  suflScient,  especially  as  the 
criticism  comes  after  verdict :  Nicolai  v.  Krimbel,  29  Or. 
76,  84  (43  Pac.  865). 

2.  The  defendant  next  urges  that  the  reply  consti- 
tutes a  departure  from  the  ground  taken  in  plaintiff's 
first  pleading.  The  complaint  is  in  assumpsit  for  goods 
sold  and  delivered  on  a  quantum  valebat.  The  answer 
pleads,  in  avoidance  of  that  form  of  action,  a  specific 
contract,  and  that  the  time  for  which  credit  was  accorded 
under  it  had  not  expired.  The  purpose  of  the  reply  is 
to  show  that  the  special  contract  was  a  nullity,  because 
induced  by  fraud,  and  that  the  defendant,  by  reason 
thereof,  was  not  entitled  to  the  credit  given  him,  and 
thus  to  overcome  or  avoid  the  defense  relied  upon.  This 
does  not  state  a  new  cause  of  action.  True,  the  plaintiff 
might  have  anticipated  the  defense  interposed,  and  stated 
the  fraud  attending  the  transaction  in  his  complaint,  but 
the  more  logical  method  was  adopted,  to  simply  state  its 
cause  of  action  on  an  implied  contract,  and  await  the 
movement  of  its  adversary,  and,  when  the  specific  con- 
tract was  interposed,  then  to  show  that,  by  reason  of  the 
fraud  practiced  in  its  procurement,  it  was  ineffectual  for 
the  purpose  designeii  by  the  pleader.  The  reply  does  not 
quit  or  depart  from  the  complaint,  and  state  a  different 
cause,  nor  is  anything  it  contains  inconsistent  with  the 
cause  there  stated.  The  defendant  seeks  to  destroy  the 
plaintiff^s  right  of  action  by  setting  up  this  specific  con- 
tract, and  the  reply  avoids  it,  and  thus  is  put  upon  the 
record  a  perfectly  logical  procedure.  The  reply  may  be 
said  to  fortify  the  cause,  but  it  goes  no  further,  and  can 
not  be  termed  a  departure  :  Mayes  v.  Stephens,  38  Or.  512 
(63  Pac.  760);  Cederson  v.  Oregon  Nav.  Co.  38  Or.  343 
(63  Pac.  763);  Rosby  v.  St.  Paul,  M.  &M.  Ry.  Co.  37  Minn. 
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171  (33  N.  W.  698);  Shillito  Co.  v.  McClung  (C.  C),  45 
Fed.  778 ;  ^tna  Life  Ins,  Co,  v.  Nexsen,  84  Ind.  347  (43 
Am.  Rep.  91);  Ankeny  v.  Clark,  148  U.  S.  345  (13  Sup. 
Ct.  617). 

3.  The  most  important  question  attending  this  con- 
troversy is  whether  the  plaintiff  can  waive  the  tort  and 
sue  in  assumpsit  for  goods  sold  on  a  quantum  valebat. 
Upon  this  question  the  authorities  are  in  hopeless  con- 
flict, and  we  will  make  no  attempt  to  reconcile  or  dis- 
tinguish them.  The  action  is  for  the  reasonable  value 
of  the  bicycles,  not  for  an  agreed  price,  so  that  there  is 
no  attempt  to  sue  upon  the  contract,  which  it  is  alleged 
was  fraudulently  obtained,  or  to  adopt  any  of  *its  terms 
as  controlling  in  any  particular  or  binding  upon  the 
parties  to  the  action.  Fraud  having  vitiated  the  con- 
tract, and  rendered  it  voidable,  at  the  election  of  the 
plaintiff,  it  had  proceeded  by  an  action  in  nowise  adapted 
to  its  enforcement,  and  thereby  it  w^ould  seem  to  logically 
follow  that  it  has  proceeded  in  its  disaffirmance.  At  any 
rate,  the  action  which  it  has  employed  is  wholly  incon- 
sistent with,  the  existence  of  the  specific  contract,  so  that 
it  can  not  be  said  that  by  suing  in  assumpsit  it  has  affirmed 
any  contract  that  it  may  have  had  with  the  defendant, 
except  the  one  which  may  be  implied  from  the  acts  of 
the  parties.  In  a  leading  case  upon  the  subject  {Roth  v. 
Palmer,  27  Barb.  652,  656),  Hogeboom,  J.,  discussing  the 
effect  of  the  waiver  of  the  tort,  says :  *'  Does  it  restore 
the  express  contract  which  has  been  repudiated  for  the 
fraud,  or  does  it  leave  the  parties  in  the  same  condition 
as  if  no  express  contract  liad  been  made,  to  such  relations 
as  result,  by  implication  of  law,  from  the  delivery  of  the 
goods  by  the  plaintiflfs  and  their  possession  by  the  defend- 
ant? On  this  subject  the  decisions  are  conflicting,  but  I 
think  the  weight  of  authority,  as  well  as  the  true  and 
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logical  eflfect  of  the  various  acts  of  the  parties,  is  to  leave 
the  parties  to  stand  upon  the  rights  and  obligations  result- 
ing from  a  delivery  and  the  possession  of  the  goods." 
The  proposition  is  supported  by  Willson  v.  Foree^  6  Johns. 
*110  (5  Am.  Dec.  195);  Pierce  v.  Drake,  15  Johns.  475, 
and  other  New  York  authorities,  as  well  as  by  Dietz^s 
Assignee  v.  Sxitcliffe,  80  Ky.  650, — a  case  in  all  particu- 
lars like  the  one  at  bar.  To  the  same  purpose,  see  Pom- 
eroy.  Code  Rem.  (3ded.)  §  571 ;  Bliss,  Code  Plead.  (3  ed.) 
§  15.  Whether  the  vendor  may  waive  the  tort  until  his 
artful  vendee  has  disposed  of  the  goods  and  converted  them 
into  money  is  another  phase  of  the  question,  touching 
which  the  authorities  are  not  agreed.  There  are  many 
of  great  weight  holding  that  he  can  :  Galvin  v.  Mac  Mill. 
Co.  14  Mont.  508  (37  Pac.  366);  Lehmann  v.  Schmidt, 
87  Cal.  15  (25  Pac.  161);  Roberts  v.  Evans,  43  Cal.  380; 
Norden  v.  Jones,  33  Wis.  600  (14  Am.  Rep.  782) ;  Western 
Assur.  Co.  V.  Towle,  65  Wis.  247  (26  N.  W.  104);  Downs 
V.  Finnegan,  58  Minn.  112  (49  Am.  St.  Rep.  488,  59 
N.  W.  981) ;  Gordan  v.  Bruner,  49  Mo.  570 ;  McComhs  v. 
Church,  9  Lea,  81 ;  Terry  v.  Munger,  121  N.  Y.  161  (18 
Am.  St.  Rep.  803,  24  N.  E.  272);  and  Challiss  v.  Wylie, 
35  Kan.  506  (11  Pac.  438) .  We  are  inclined  to  adopt  the 
doctrine  of  the  foregoing  authorities  as  establishing  the 
better  rule,  namely,  that  a  vendor  who  has  been  induced 
by  fraud  to  part  with  his  goods  to  a  purchaser  on  a 
time  consideration  may,  before  the  same  becomes  due, 
sue  in  assumpsit  for  their  reasonable  value,  and  this  be- 
fore the  vendee  has  converted  the  same  into  money.  We 
may  say  that  we  are  impelled  somewhat  to  this  conclusion 
by  a  cause  of  some  analogy  heretofore  decided  by  this 
court.  We  refer  to  Gove  v.  Island  City  Mill.  Co.  19  Or. 
363  (24  Pac.  521),  wherein  it  was  held  that  "when  one 

performs  services  for  another  on  a  special  contract,  and, 
39  Ob.— 19. 
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for  any  reason  except  a  voluntary  abandonment,  fails  to 
fully  comply  with  his  contract,  and  the  services  and  ma- 
terial have  been  of  value  to  him  for  whom  they  were 
rendered  and  furnished,  he  may  recover  for  such  material 
and  services  their  reasonable  value,  after  deducting  there- 
from any  damages  the  party  for  whom  such  materials 
were  furnished  and  services  were  rendered  has  sustained 
by  reason  of  such  failure."  The  quotation  is  from  the 
head  note. 

4.  There  was  no  attempt  on  the  part  of  the  plaintiflF, 
prior  to  the  institution  of  the  action,  to  formally  rescind 
the  contract,  nor  was  there  any  offer  to  return  or  to  sur- 
render the  acceptances  received  in  consideration  of  the 
sale,  but  the  plaintiff  proflFered  to  return  them  in  its  reply 
and  at  the  trial.  As  against  the  right  of  recovery  by  this 
method,  it  is  urged  that  no  action  accrued  to  the  plaintiff 
for  the  reasonable  value  of  the  goods  until  the  specific  con- 
tract was  rescinded,  and  there  was  an  oflFer  to  return  the 
acceptances,  and  that  the  present  action  was  prematurely 
brought,  to  say  the  least.  There  is  ample  authority,  how- 
ever, for  proceeding  by  the  method  adopted :  Ryan  v. 
Brant,  42  111.  78;  Nichols  v.  Michael,  23  N.  Y.  264  (80 
Am.  Dec.  259);  Wigand  v.  Sichel,  83  .How.  Prac.  174; 
Claflin  V.  Taussig,  7  Hun,  223.  The  authorities  seem  to 
be  uniform  that,  where  the  action  is  for  the  recovery  of 
specific  property,  the  tender  of  return  of  such  acceptances 
should  be  made  as  a  condition  precedent  to  the  bringing 
of  the  action,  as  the  vendee  must  be  placed  in  statu  quo 
before  the  vendor  is  entitled  to  take  it  from  him,  conse- 
quently he  has  no  right  of  action  until  the  tender  is  made  ; 
but  there  is  a  distinction  recognized  by  these  same  author- 
ities, that  where  the  party  proceeds  in  trespass,  or  on  a 
quantum  valebat,  the  rule  does  not  apply :   Doane  v.  Lock- 
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wood,  115  111.  490  (4  N.  E.  500).  These  considerations 
affirm  the  judgment  of  the  court  below,  and  it  is  so  or- 
dered. Affirmed. 


\ 
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DUNHAM  V.  SIGI.IN.  38 -»i 

m   603 

[WPaceei.]  

Decedent's  H^jtate— Equity*— Trust— County  Court.* 

1.  A  claim  against  the  estate  of  a  deceased  person  for  an  assignment  of  a 
chose  in  action  which  it  is  alleged  the  deceased  held  in  trust  for  the  claimant,  Is 
not  a  claim  against  the  estate  as  a  money  demand  is  a  claim,  and  the  enforce- 
ment of  the  right  set  up  must  be  sought  in  a  court  of  equity,  as  probate  courts  In 
Oregon  do  not  have  J  urisdiction  over  the  enforcement  of  trusts :  Winkle  v.  WinklCt 
i  Or.  193,  distinguished ;  Weider  v.  Osbom,  20  Or.  907,  approved;  Weill  v.  Clark^a 
Estate^  9  Or.  887,  and  Joutper  v.  Jcmper,  17  Or.  580,  followed. 

Sufficiency  of  Evidence. 

2.  An  examination  of  the  evidence  shows  that  the  Ames-Thibault  judgment 
assigned  by  Victor  Lackstrom  to  J.  M.  Siglin  was  in  trust  to  pay  the  assignee  $50, 
and  then  assign  the  remainder  to  Hk  W.  Dunham. 

Estates  of  Decedents— Recovery  of  Trust  Fund. 

S.  Where  a  deceased  or  insolvent  trustee  has  collected  a  trust  fund,  which 
Is  on  hand,  undistributed,  and  in  a  separate  depository,  unmixed  with  personal 
ftinds,  at  the  time  of  the  trustee's  death  or  insolvency,  equity  will  require  pay* 
ment  of  such  fund  to  the  cestui  que  trust:  SKuie  v.  Hinnumj  34  Or.  578,  applied. 

From  Coos  :    Henry  L.  Benson,  Judge. 

This  is  a  suit  by  H.  W.  Dunham  against  Nellie  Siglin, 
individually  and  as  administratrix  of  the  estate  of  J.  M. 
Siglin,  deceased,  to  establish  and  enforce  a  trust  against 
the  representative  of  the  dead  trustee.  It  is  substantially 
averred  in  the  complaint  that  on  May  21,  1894,  one  Vic- 
tor Lackstrom,  being  indebted  to  the  plaintiff  in  the  sum 
of  $300,  and  to  J.  M.  Siglin  in  the  sum  of  $50,  assigned 
to  the  latter  a  judgment  he  had  secured  against  Kate  F. 
Ames  and  Frank  Thibault  for  the  sura  of  $213.75,  with 
interest  from  November  17,  1893,  and  $42.24  costs  ;  that 
Siglin  agreed  with  plaintiff  and  Lackstrom  to  collect  the 

♦Note.— As  to  the  equity  Jurisdiction  of  county  courts  in  Oregon,  see,  also, 
Richard9<m*8  Ouardianthipt  89  Or.  246.—  Reporter. 
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judgment,  discharge  his  claim,  and  pay  the  remainder  of 
the  money  to  the  plaintiff,  or  that  when  he  received  the 
sum  so  due  him  he  would,  upon  demand,  assign  the  judg- 
ment to  the  latter ;  that  Siglin  collected  thereon  and 
retained  the  sum  of  $50,  and,  having  died  intestate,  the 
defendant  Nellie  Siglin  was  appointed  by  the  county 
court  of  Coos  County  administratrix  of  his  estate,  and, 
having  duly  qualified  for  the  trust,  refused,  upon  a  de- 
mand therefor,  to  assign  said  judgment  to  the  plaintiff; 
that  the  money  due  on  the  judgment  has  been  deposited 
with  the  county  clerk  of  said  county,  and  is  subject  to 
the  order  of  the  defendant,  who  will,  unless  restrained, 
pay  the  same  to  the  creditors  of  said  estate ;  and  that 
plaintiff,  being  the  equitable  owner  of  the  judgment,  is 
entitled  to  the  money  paid  on  account  thereof.  A  de- 
murrer to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  suit,  and  that 
the  court  did  not  have  jurisdiction  of  the  subject-matter, 
having  been  overruled,  an  answer  was  filed,  denying 
the  material  allegations  of  the  complaint,  and  averring 
that,  when  the  judgment  was  assigned,  Lackstrom  was 
indebted  to  Siglin  in  the  sum  of  $250.  This  allegation 
having  been  denied  in  the  reply,  the  cause  was  referred 
to  W.  U.  Douglas  ;  and  from  the  testimony  taken  by  him 
the  court  found,  in  effect,  that  the  judgment  was  assigned 
in  payment  of  attorney's  fees  for  services  performed  for 
Lackstrom  by  Siglin,  who,  with  his  consent,  agreed  that 
if  any  surplus  remained  after  the  payment  of  said  fees 
the  sum  so  remaining  should  be  paid  to  the  plaintiff; 
that  the  judgment  has  been  paid,  and  the  money  received 
thereon  is  a  part  of  the  assets  of  the  estate  of  J.  M.  Siglin, 
deceased,  but  that  upon  the  payment  of  the  attorney's 
fees  no  surplus  remained, — and  thereupon  dismissed  the 
suit,  from  which  decree  the  plaintiff  appeals. 

Rbversbd. 
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For  appellant  there  was  a  brief  over  the  name  of  Hall 
&  Hall,  with  an  oral  argument  by  Mr.  John  F.  Hall, 

For  respondents  there  was  an  oral  argument  by  Mr.  T. 
S.  Minot,  with  a  brief  to  this  eflfect : 

I.  In  this  country  courts  of  equity  do  not  generally 
interfere  in  the  administration  of  estates,  except  in  the 
aid  of  probate  courts,  when  the  powers  of  these  are 
inadequate  to  the  purpose  of  perfect  justice,  and  then 
for  the  same  reasons  which  induce  them  to  interfere  with 
the  jurisdiction  of  common  law  courts:  Woerner,  Am. 
Law  of  Adm.  p.  356,  note  6  ;  Story,  Eq.  Juris.  (12  ed.) 
§  531,  note  1 ;  Adams  v,  Adams,  22  Vt.  50-58  ;  Bryan  v. 
Hickson,  40  Ga.  406-408;  Irwin  v.  Bond,  41  Ga.  630-650 ; 
Jeter  v.  Banard,  42  Ga.  43-44. 

II.  A  court  of  equity  will  not,  therefore,  assume 
jurisdiction  of  a  claim  against  an  estate  until  it  has  been 
shown  that  the  probate  court  can  not  afford  the  requisite 
relief:  Woorner,  Am.  Law  of  Adm.  p.  616,  note  1; 
Adams  v.  Adams,  22  Vt.  50-57;  Harris  y.  Douglass,  64 
111.  466-469;  Blanchard  v.  Williamson,  70  111.  647-651 ; 
Walker  v.  Dahl,  79  111.  473. 

III.  The  statute  has  conferred  on  county  courts 
exclusive  jurisdiction  in  all  matters  pertaining  to  the 
transfer  of  title  to  personal  property  of  deceased  persons. 
Here  this  is  a  question  of  the  title  to  the  money  that  was 
paid  on  the  judgment  held  by  Siglin,  and  this  is  a  case 
of  an  ordinary  claim  for  money:  Winkle  v.  Winkle,  8 
Or.  193;    Pomeroy,  Eq.  Juris.  §  1145. 

IV.  Coming  now  to  the  facts  in  this  suit,  which  I 
have  carefully  followed  through  all  its  stages,  I  can  not 
conceive  upon  what  legal  or  equitable  principle  Dunham 
took  this  appeal  to  the  Supreme  Court  of  the  State  of 
Oregon,  unless  it  was  on  some  of  the  principles  involved 


I  294  Dunham  v.  Siglin.  [39  Or. 

in  the  old  and  highly  venerated  case  of  Balaam  v.  Ilifi 
A88^  which  case,  in  some  respects,  is  analogous  to  this 
viewed  from  our  standpoint. 

Commenting  on  the  evidence  as  a  matter  of  pro- 
fessional reciprocity,  I  would  say  that  I  have  as  high  a 
respect  for  Hark  Dunham's  reputation  for  veracity  as 
one  could  reasonably  possess, — in  fact,  in  my  opinion,  it 
is  as  good  as  that  maintained  by  Mrs.  Julius  Caesar, — 
but  then,  good  people  **go  wrong"  and  are  frequently 
mistaken.  As  all  mankind  are  weak  and  liable  to  err, 
when  self  is  involved,  it  seems  to  me  that  Burns  had  a 
proper  conception  of  a  situation  similar  to  this  when  he 
wrote  the  following : 

"I'U  no  say  men  are  villains  a' 

The  real  hardened  wicked, 
Wha  hae  nae  check  but  human  law 

Are  to  a  few  restrloked, 
But,  och !  Mankind  are  unco  weak, 

And  little  to  be  trusted ; 
If  self  the  wavering  balance  shakes 

It*s  rarely  right  adjusted." 

We  are  pleased  and  highly  honored  to  know  that  coun- 
sel for  plaintiff-appellant  has  ''examined  our  citations 
and  concluded  that  neither  of  them  apply  to  the  case  at 
bar."  On  our  part  we  are  equally  positive  that  none  of 
his  authorities  would  be  suspected  of  bearing  on  the  con- 
troverted questions  involved  in  this  suit,  in  the  slightest 
degree. 

Mr.  Justice  Moorb,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  It  is  maintained  by  the  defendants'  counsel  that 
the  plaintiff's  demand  is  an  ordinary  claim  against  a 
decedent's  estate  for  the  recovery  of  money,  to  award 
which  the  county  court  possesses  plenary  power,  and, 
this  being  so,  a  court  of  equity  has  no  jurisdiction  of  the 
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subject-matter,  but  if  it  should  be  held  that  the  latter 
court  was  the  proper  forum  for  the  enforcement  of  the 
plaintiff's  alleged  private  right,  his  failure  to  aver  that 
the  county  court  can  not  afford  the  requisite  relief  ren- 
ders his  complaint  vulnerable  to  the  objection  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  suit,  and 
hence  no  error  was  committed  in  dismissing  it.  The 
transcript  shows  that  the  plaintiff  served  upon  the  ad- 
ministratrix a  written  demand  for  the  assignment  to  him 
of  said  judgment,  and  notified  her  that  unless  she  com- 
plied with  his  request  he  should  attempt  to. hold  her  per- 
sonally liable  for  the  sum  due  him ;  that  she  indorsed 
upon  the  demand  her  rejection  thereof,  and  signed  the 
same  in  her  representative  capacity.  But  it  does  not 
appear  that  plaintiff  ever  filed  it  in  the  county  court  or 
asked  its  allowance  thereby.  We  do  not  understand  that 
the  demand  adverted  to  is  in  the  nature  of  an  ordinary 
claim  against  the  decedent's  estate,  to  be  paid  pro  rata 
with  the  claims  of  creditors  in  due  course  of  administra- 
tion, but,  rather,  a  preliminary  step  to  a  suit  by  a  cestui 
que  tTust  to  impress  upon  the  estate  of  a  decedent  a  lien 
for  a  trust  fund  still  intact,  whereby  he  seeks  to  recover 
the  entire  fund. 

The  defendants'  counsel,  in  support  of  the  principle  for 
which  they  contend,  place  much  reliance  upon  the  decis- 
ion rendered  in  the  case  of  Winkle  v.  Winkle,  8  Or.  193, 
in  which  it  was  held  that,  the  statute  having  conferred 
on  the  county  court  exclusive  jurisdiction  in  all  matters 
pertaining  to  the  transfer  of  the  title  to  personal  property 
belonging  to  a  decedent's  estate,  a  court  of  equity  was 
without  jurisdiction  in  respect  to  such  property.  The 
principal  question  involved  in  that  case  was  the  right  of 
an  administrator,  without  an  order  therefor  from  the 
county  court,  to  transfer  the  title  to  personal  property 
belonging  to  the  decedent's  estate ;   and  the  rule  there 
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announced  being  applicable  only  to  tangible  property 
(  Welder  v.  Osborn,  20  Or.  307,  25  Pac.  715),  and  the  said 
judgment  being  intangible  and  in  the  nature  of  a  chose 
in  action,  except  that  it  was  capable  of  immediate  enforce- 
ment without  suit  or  action,  the  case  relied  upon  is  not 
in  point.  In  Weill  v.  Clark's  Estate^  9  Or.  387,  it  was 
held  that  a  county  court  was  without  jurisdiction  to  en- 
force a  trust ;  such  power  having  been  lodged  exclusively 
in  a  court  of  equity.  So,  too,  in  Jasper  v.  Jasper^  17  Or. 
590  (22  Pac.  152),  a  testator,  by  his  will  having  provided 
for  the  payment  of  his  debts  and  made  certain  bequests, 
gave  the  residue  of  his  property  to  executors,  who  were 
directed  to  pay  from  the  income  of  the  residuary  property 
such  sums  of  money  as  might  be  necessary  for  the  support 
of  his  widow  and  minor  children.  The  executors,  having 
paid  the  debts  and  distributed  the  bequests,  were  ordered 
by  the  county  court  to  pay  the  widow  a  certain  sum  for 
her  support ;  but  it  was  held  that,  the  executors  having 
discharged  the  duty  imposed  upon  them  under  the  terms 
of  the  will,  a  trust  attached  in  their  hands  to  the  residu- 
ary property,  thereby  depriving  the  county  court  of  juris- 
diction in  the  matter,  and  that  a  court  of  equity  only  was 
adequate  to  grant  the  relief  demanded. 

In  Harris  v.  Douglas^  64  111.  466,  it  was  held  that  a 
court  of  equity  will  not  ordinarily  assume  jurisdiction  of 
claims  against  a  decedent's  estate  until  after  their  allow- 
ance by  the  county  court,  but,  if  any  special  reason  can 
be  assigned  why  that  court  can  not  afford  the  requisite 
relief,  equity  will  intervene.  When,  however,  a  testator 
by  his  will  makes  the  payment  of  his  debts  a  charge 
upon  a  portion  of  his  estate,  a  court  of  equity  will  have 
jurisdiction  without  first  establishing  the  indebtedness 
in  a  court  of  law,  as  it  is  an  original  ground  of  equity  juris- 
diction to  declare  and  enforce  trusts.  Judge  Woerner, 
in  his  exhaustive  work  on  American  Law  of  Administra- 
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tion  (2  ed.),  vol.  1,  p.  *344,  in  speaking  of  the  power 
conferred  upon  probate  courts,  says  :  **  The  right  or  title 
of  the  decedent  to  property  claimed  by  the  executor  or 
administrator  against  third  persons,  or  by  third  persons 
against  him,  as  well  as  claims  of  third  persons  against 
creditors,  heirs,  legatees,  devisees,  or  distributees,  must, 
if  an  adjudication  become  necessary,  be  tried  in  courts 
of  general  jurisdiction,  unless  such  jurisdiction  be  ex- 
clusively conferred  on  probate  courts."  The  legislative 
assembly  of  this  state  has  not  conferred  upon  the  county 
court  power  to  determine  a  controversy  in  the  instances 
specified  by  the  learned  author,  and,  it  having  been 
alleged  in  the  complaint  that  the  judgment  in  question 
was  assigned  to  Siglin  in  trust  for  the  plaintiff,  the  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  suit, 
and  to  show  that  the  county  court  was  powerless  to  grant 
the  relief  demanded ;  and,  the  notice  served  upon  the 
administratrix  not  being  an  ordinary  claim  for  the  pay- 
ment of  money  from  the  assets  of  the  decedent's  estate, 
it  was  not  necessary  to  aver  any  want  of  jurisdiction  of 
that  court,  and  hence  a  court  of  equity  has  jurisdiction 
of  the  subject-matter. 

2.  The  controversy  on  the  merits  relates  to  the  amount 
due  Siglin  from  Lackstrom  when  he  assigned  the  judg- 
ment to  him, — the  plaintiff  claiming  that  it  was  $50; 
and  the  defendant,  $250.  The  evidence  shows  that  prior 
to  such  assignment  the  plaintiff,  as  surety,  had  become 
liable  to  pay  the  sum  of  $300  in  consequence  of  Lack- 
strom's  default,  and  that  the  latter  had  sustained  financial 
reverses  ;  and  it  appears  the  only  property  he  possessed 
was  the  judgment  in  question,  which  Siglin,  as  his  attor- 
ney, had  secured,  and  for  which  service  Lackstrom  owed 
him  the  sum  of  $60.  J.  F.  Hall,  as  plaintiff's  witness, 
testified  that  in  August,  1894,  Siglin  notified  him,  as  at- 
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torney  for  Mrs.  Ames  and  Mr.  Thibault,  that  he  intended 
to  have  an  execution  issued  on  said  judgment,  saying  that 
he  had  an  interest  therein  for  some  fee,  which  must  be 
paid  at  once,  and  in  answer  to  the  inquiry  as  to  how  much 
must  be  paid  him,  he  replied,  '*|50"  telling  the  witness 
that  plaintiff  also  had  an  interest  in  the  judgment,  and 
that,  after  he  had  been  paid  the  sum  demanded,  any 
arrangements  he  could  make  with  the  plaintiff  in  respect 
to  postponing  the  payment  of  the  judgment  would  be 
satisfactory  ;  that  the  witness  saw  the  plaintiff,  and  hav- 
ing secured  from  him  an  extension  of  time  for  such  pay- 
ment, the  judgment  debtors  gave  him  $50,  which  he  paid 
to  Siglin.  Thereafter  he  received  a  letter  of  which  the 
following  is  a  copy  : — 

'*Marshfield,  Oregon,  March  6,  1895. 
'*J.  F.  Hall,  Esq. 

'*Dear  Sir:  H.  W.  Dunham  has  an  interest  in  the 
Thibault-Ames  judgment,  and,  as  he  is  compelled  to  pay 
a  security  debt  for  Lackstrom  at  once,  he  wants  one  hand 
to  wash  the  other,  and  directs  me  to  proceed  and  collect, 
which  I  shall  do  unless  the  judgment  is  satisfied  within 
ten  days. 

**Very  respectfully, 

**J.  M.  Siglin." 

He  again  called  upon  Siglin,  who  told  him  that,  acting 
under  the  plaintiff's  direction,  he  had  caused  an  execution 
to  be  issued,  but  that  any  arrangement  he  might  make 
with  plaintiff  in  relation  to  the  payment  of  the  judgment 
would  be  satisfactory  to  him  ;  that  he  thereupon  saw  the 
plaintiff,  who  agreed  upon  another  extension,  whereupon 
Siglin  recalled  the  execution.  Hall's  testimony  in  rela- 
tion to  these  extensions  is  corroborated  by  that  of  the 
plaintiff. 

T.  S.  Minot,  an  attorney  for  the  defendants,  appear- 
ing as  their  witness,  testified  that  when  the  assignment 
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was  made  he  was  a  student  in  Siglin's  office  ;  that  Siglin 
was  retained  by  Lackstrom  in  an  action  brought  by  him 
against  one  Hansen,  and  performed  service  for  him  which 
was  reasonably  worth  $125,  and  in  another  case,  of  Lack- 
Btrom  V.  0^ Connelly  he  performed  services  of  the  reason- 
able value  of  $50,  and  other  services  which  he  rendered 
for  Lackstrom,  amounting  in  all  to  the  sum  of  $250,  to 
pay  which  Lackstrom  assigned  the  judgment  to  him.  No 
books  belonging  to  Siglin  were  offered  in  evidence  to  cor- 
roborate the  testimony  of  the  last  witness,  and  we  think 
Lackstrom  owed  Siglin  only  $50  at  the  time  the  judgment 
was  assigned ;  for  at  that  time  the  judgment,  interest, 
and  costs  so  assigned,  amounted  only  to  $264.87,  and,  if 
Siglin  was  to  receive  $250  thereof,  $14.87  only  would  re- 
main for  the  plaintiff ;  and  we  can  not  think  that  this 
small  sum  was  such  an  interest  in  the  judgment  as  would 
seriously  embarrass  the  judgment  debtors,  or  cause  them 
to  seek  such  extensions. 

3.  The  money  paid  in  discharging  the  judgment  being 
deposited  with  the  county  clerk  of  Coos  County  subject  to 
the  order  of  the  administratrix,  who  unlawfully  claims 
the  same,  the  specific  fund  is  capable  of  identification  ; 
and,  this  being  so,  a  court  of  equity  will  follow  and  award 
it  to  the  cestui  que  trust :  Ferchen  v.  Arndt,  26  Or.  121  (46 
Am.  St.  Rep.  603,  37  Pac.  161,  29  L.  R.  A.  664);  Muhlen- 
berg V.  Northwest  Trust  Co.  26  Or.  132  (38  Pac.  932,  29 
L.  R.  A.  667);  Rockwell  v.  Portland  Sav.  Bank,  31  Or.  431 
(50  Pac.  566);  In  re  Assignment  of  Bank  of  Oregon,  32  Or. 
84  (51  Pac.  87);  Shute  v.  Hinman,  34  Or.  578  (56  Pac. 
412,  58  Pac.  882,  47  L.  R.  A.  265).  It  follows  that  the 
decree  of  the  court  below  must  be  reversed,  and  a  decree 
will  be  entered  here  awarding  plaintiff  the  relief  de- 
manded ;  the  costs  in  both  courts  to  be  paid  by  the 
estate.  Reversbd. 
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Argued  11  February ;  decided  16  April ;  rehearing  denied  8  July,  1901. 
BROWN  r.  WHITTINGTON. 

[64  Pac.  649.] 

Principal  and  Sukety— Payment— Indemnity. 

1.  Where  a  Burety  on  a  note,  which  the  maker  foiled  to  pay  when  due,  gave 
the  payee  sufficient  money  to  satisfy  the  note,  with  the  understanding  that  it 
should  not  be  considered  as  a  payment,  but  merely  as  an  indemnity  against  loss, 
and  that  the  payee  should  prosecute  an  action  against  the  maker  in  his  own 
name,  but  at  the  expense  and  for  the  use  and  benefit  of  the  surety,  such  indemni- 
fication was  not  a  payment,  so  as  to  destroy  the  payee's  right  of  action  against 
the  maker. 

Conveyance  to  Relatives— Burden  of  Proof  as  to  Good  Faith. 

2.  Where  a  conveyance  between  relatives  is  attacked  as  fttiudulent,  the 
burden  is  upon  the  defendants  to  show  that  the  properi^y  was  sold  in  good  faith 
and  for  a  valuable  consideration :  Bank  of  Oolfax  v.  Riehardtont  84  Or.  519,  ap- 
proved. 

From  Coos:   J.  C.  Fullbrton,  Judge. 

This  is  a  suit  by  James  C.  Brown  and  B.  C.  ShuU 
against  W.  W.  Whittington  and  wife  to  cancel  a  convey- 
ance of  real  property  from  the  defendant  W.  W.  Whit- 
tington to  his  wife  on  the  ground  that  it  is  void  as  to 
creditors.  On  October  5,  1889,  Whittington  purchased 
and  took  in  his  own  name  a  deed  for  one  hundred  and 
sixty  acres  of  land  in  Coos  County,  upon  which  he  has 
since  resided  with  his  family.  On  April  12,  1890,  he 
purchased  of  the  plaintiff  Brown  one  lot  in  Myrtle  Point 
for  $200,  giving  his  note  therefor,  due  two  years  after 
date,  and  received  from  Brown  a  bond  for  a  deed.  When 
the  note  fell  due,  Whittington  was  unable  to  pay  it,  and 
gave  Brown  a  new  note  for  $250,  in  which  the  plaintiff 
ShuU,  at  his  solicitation,  joined  as  surety.  Thereupon 
Brown,  at  Whittington's  request,  made  a  deed  of  the  lot 
to  ShuU,  which  was  afterwards  placed  of  record.  On  the 
same  day,  and  immediately  after  the  execution  of  the 
note,  Whittington  deeded  his  farm,  which  was  practically 
all  the  property  he  owned,  to  his  wife,  for  an  expressed 
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consideration  of  $1.00.  When  the  $250  note  became  due, 
Whittington  refused  to  pay  it,  whereupon  ShuU  deposited 
the  amount  due  with  Brown,  with  an  understanding  and 
agreement  that  Brown  should  prosecute  an  action  on  the 
note  in  his  own  name  against  Whittington,  the  principal, 
and  should  pay  over  to  Shull  any  money  he  might  be  able 
to  collect.  In  pursuance  of  this  agreement,  Brown  com- 
menced an  action  against  both  Whittington  and  Shull  on 
March  18, 1893,  and  on  May  1  following  recovered  a  judg- 
ment against  them  for  the  face  of  the  note  and  interest. 
Thereafter  execution  was  issued  on  the  judgment,  and  the 
property  Whittington  had  previously  conveyed  to  his  wife 
was  levied  upon  and  sold  to  Brown.  This  sale  was  con- 
firmed May  18, 1895,  and  a  sheriff's  deed  made  to  Brown  on 
April  15, 1897.  Four  days  later  this  suit  was  commenced 
by  Brown  and  Shull  jointly  to  set  aside  the  deed  from 
Whittington  to  his  wife  as  fraudulent  and  void  as  to  cred- 
itors, and  especially  as  to  Shull.  The  complaint  sets  out 
in  detail  the  facts  heretofore  stated.  The  answer  denies 
that  the  deed  from  Whittington  to  his  wife  was  without 
consideration,  or  made  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditors,  and  alleges  that  in  1888 
Mrs.  Whittington  was  the  owner  of  a  farm  in  Jackson 
County,  which  she  sold  for  $3,000,  with  which  her  hus- 
band purchased  the  premises  in  controversy,  but  by  mis- 
take the  deed  was  made  in  his  name ;  that  she  did  not 
discover  the  error  until  April,  1892,  when  she  immedi- 
ately demanded  that  it  be  corrected,  and  the  property 
conveyed  to  her.  The  answer  also  alleges  the  execution 
by  Brown  of  a  deed  to  Shull  for  the  Myrtle  Point  lot,  and 
that  it  was  received  by  Shull  to  secure  him  from  liability 
on  Whittington's  note,  with  the  agreement  that,  if  Whit- 
tington was  not  able  to  pay  the  note  at  maturity,  Shull 
would  take  the  lot,  and  make  the  payment  himself.  The 
reply  put  in  issue  the  new  matter  alleged  in  the  answer, 
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and  upon  trial  a  decree  was  rendered  in  favor  of  plain- 
tiffs, from  which  the  defendants  appeal.       Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Hall 
&  Hall,  with  an  oral  argument  by  Mr.  John  F.  Hall, 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr,  S.  H.  Hazard. 

Mr.  Chibf  Justice  Beak,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

1.  It  is  insisted  at  the  outset  that  the  plaintiffs  can 
not  recover,  because  the  complaint  admits  that  the  note 
upon  which  judgment  against  Whittington  and  ShuU  was 
recovered  by  Brown  was  paid  in  full  hy  ShuU  before  the 
commencement  of  the  action  thereon.  But  this  conten- 
tion is  not  supported  either  by  the  allegations  or  the 
proof.  The  complaint  alleges  that  prior  to  the  com- 
mencement of  the  action  ShuU  gave  Brown  sufficient 
money  to  satisfy  the  note,  with  the  understanding  and 
agreement  that  it  should  not  be  considered  as  a  payment, 
but  that  Brown  should  prosecute  an  action  thereon  in 
his  own  name,  at  the  expense  and  for  the  use  and  benefit 
of  ShuU  ;  and  the  testimony  is  to  the  same  effect.  This 
was  no  more  than  ShuU  could  have  compelled  Brown  to 
do.  Mr.  Brandt  says  :  '*  It  is  settled  by  a  long-continued 
and  unvarying  current  of  authorities  that  the  surety  may, 
by  a  suit  in  chancery,  after  the  debt  becomes  due,  and 
before  he  pays  it,  compel  the  creditor  to  proceed  to  col- 
lect the  debt  from  the  principal,  provided  he  indemnify 
the  creditor  against  loss  from  a  fruitless  suit  against  the 
principal  ";  1  Brandt,  Sur.  (2  ed.),  §  238.  See,  also,  24 
Am.  &  Eng.  Ency.  Law  (1  ed.),  798. 
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2.  The  remaining  issue  involve  mere  questions  of  fact, 
and  a  detailed  discussion  of  the  testimony  is  unnecessary. 
It  is  sufficient  that,  after  careful  examination,  we  are  of 
the  opinion  that  the  conclusions  of  the  court  below  are 
abundantly  supported  by  the  evidence.  The  conveyance 
from  Whittington  to  his  wife,  made  at  the  time  and  under 
the  circumstances  stated,  imposed  upon  the  defandants 
the  burden  of  showing  that  it  was  made  in  good  faith, 
and  for  a  valuable  consideration  (8  Am.  &  Eng.  Ency. 
Law  (1  ed.),  765;  Wait,  Fraud.  Conv.  (3  ed.),  §  301; 
Marks  V.  Crow,  14  Or.  382  (13  Pac.  55);  Bank  of  Colfax 
V.  Richardson,  34  Or.  518  (75  Am.  St.  Rep.  664,  54  Pac. 
359);  Norton  v.  Dewey,  53  Wis.  410,  10  N.  W.  599);  and 
this  they  have  failed  to  do. 

The  contention  is  that  in  1888  Mrs.  Whittington  was 
the  owner  of  a  farm  in  Jackson  County,  which  she  sold 
for  $3,000,  and  that  the  proceeds  thereof  were  invested 
in  the  land  in  controversy.  The  Jackson  County  land 
was  deeded  to  Mrs.  Whittington  by  her  husband,  without 
consideration  ;  whether  as  a  gift  or  for  other  purposes  is 
not  clear  from  the  testimony.  Indeed,  the  testimony  in 
reference  to  the  entire  transaction  is  indefinite  and  unsat- 
isfactory. But,  whatever  may  have  been  the  real  fact  in 
reference  to  the  matter,  the  Coos  County  land  was  pur- 
chased by  Whittington,  and  the  title  taken  in  his  own 
name.  He  was  afterwards  allowed  and  permitted  to  sell 
a  portion  thereof,  mortgage  the  remainder,  and  otherwise 
deal  with  it  as  his  own,  until  after  one  of  his  neighbors, 
relying  on  the  apparent  fact  that  he  was  the  owner,  be- 
came surety  for  him  on  the  note  to  Brown.  It  would  be 
manifestly  inequitable  and  unjust  under  such  circum- 
stances to  permit  the  conveyance,  as  against  such  surety, 
to  stand,  unless  clearly  shown  by  the  evidence  to  have 
been  made  and  received  in  good  faith. 

The  contention  is  also  made  that  at  the  time  ShuU 
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became  surety  for  Whittington  he  took  a  deed  to  the 
Myrtle  Point  lot,  with  the  understanding  and  agreement 
that,  if  Whittington  did  not  pay  the  note  at  maturity,  he 
would  keep  the  lot,  and  make  the  payment  himself.  But 
this  position  is  not  supported  by  the  testimony.  Brown, 
Shull,  and  Phillips — all  the  parties  present  at  the  execu- 
tion of  the  note  and  deed  except  Whittington — testify 
that  no  such  agreement  was  made  or  understanding  had. 
Their  testimony  is,  in  effect,  that  Shull  refused  to  accept 
the  deed  to  the  lot ;  and  the  latter  says  that  it  was  never 
delivered  to  him,  but  that  Brown  caused  it  to  be  placed 
of  record.  On  August  5,  1893,  Shull,  acting  under  the 
advice  of  an  attorney,  made  and  forwarded  to  Whitting- 
ton a  deed  purporting  to  rrconvey  the  lot  to  him,  and 
Whittington  has  ever  since  retained  the  same.  It  is  also 
suggested  that,  even  if  the  conveyance  from  Whittington 
to  his  wife  was  voluntary,  and  without  consideration,  it 
is  not  void,  because  he  was  solvent  at  the  time.  But  the 
evidence  shows  that  it  practically  conveyed  all  his  prop- 
erty. What  little,  if  any,  he  may  have  retained,  consisted 
of  a  few  head  of  stock  and  his  interest  in  the  Myrtle  Point 
lot.  It  follows  from  these  views  that  the  deed  from  Whit- 
tington to  his  wife  is  void  as  to  the  plaintiffs,  and  must 
be  set  aside.  But,  since  the  plaintiffs  have  offered  in 
their  complaint  to  permit  the  defendants  to  redeem  from 
the  effects  of  the  sheriff's  sale  as  if  the  time  allowed  by 
law  for  the  redemption  had  not  expired,  a  decree  will  be 
entered  allowing  them  sixty  days  from  the  entry  of  the 
mandate  in  the  court  below  in  which  to  do  so. 

Affirmed. 
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SALES— Mutual  and  Concurrent  Conditions. 

I 

1.  Under  a  contract  of  sale  by  wblcb  goods  are  to  be  paid  for  upon  delivery, 
I                                tbe  seller  has  complied  with  his  part  of  the  contract  when  he  has  the  required 

goods  ready  at  the  time  and  place  agreed  upon  and  offers  to  deliver  them  upon  pay- 
men  t  of  the  price— it  Is  not  necessary  to  tender  them  unconditionally :  MUehell  v. 

j  La  FoUeU,  88  Or.  178,  cited. 

( 

Instructions  Must  Prrsknt  RESPKcmvE  Theories. 

2.  In  presenting  the  law  of  a  case  to  the  Jury  the  court  must  instruct  on  the 
law  applicable  to  all  theories  that  are  supported  by  any  competent  evidence. 

From  Linn:    George  H.  Burnett,  Judge. 

This  is  an  action  by  J.  L.  Lewis  against  John  and  M.  B. 
Craft  to  recover  money  paid  on  account  of  the  purchase 
price  of  cattle,  and  damages  for  an  alleged  refusal  to  de- 
liver them.  It  is  alleged  in  the  complaint,  in  substance, 
that  on  October  26,  1898,  the  plaintiff  and  defendants 
entered  into  a  written  contract  by  the  terms  of  which  the 
latter,  in  consideration  of  the  receipt  of  $300,  sold  to  the 
former  two  hundred  merchantable  calves  at  $11  per  head, 
and  agreed  to  deliver  them  about  five  days  thereafter  at 
their  home,  in  Linn  County,  upon  the  payment  of  the 
remainder  of  the  purchase  price  ;  that  about  November 
4, 1898,  the  defendants  not  being  able  to  furnish  the  stipu- 
lated number,  it  was  mutually  agreed  that  they  would 
deliver  at  Lebanon,  Oregon,  one  hundred  and  eighty-four 
head  in  lieu  thereof,  which  were  selected  for  that  purpose, 
and  that  the  remainder  of  the  purchase  price  should  be 
paid  to  them  upon  such  delivery ;  that  on  November 
4,  1898,  and  on  the  next  day,  at  Lebanon,  the  plaintiff 
demanded  said  cattle  of  the  defendants,  and  offered  to 
pay  and  tendered  to  them  therefor  the  sum  of  $1,724, 

but  they  then  refused,  and  have  ever  since  failed  and 
39  Or.— 20. 
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neglected  to  deliver  any  of  them  ;  and  that,  in  conse- 
quence of  such  refusal  and  neglect,  plaintiff  has  been 
damaged  in  the  sum  of  $209.  The  defendants,  having 
denied  the  material  allegations  of  the  complaint,  except 
the  execution  of  the  written  contract,  averred  that  at  the 
time  agreed  upon  they  selected  and  tendered  to  the  plain- 
tiff two  hundred  calves  of  the  specified  character  if  he 
would  pay  therefor  the  sum  of  $1,900,  the  remainder  due 
thereon,  but  he  refused  to  pay  any  part  thereof ;  that 
they  have  fully  performed  their  agreement,  but  he  has 
refused  to  keep  his  part  thereof, — and  prayed  that  the 
action  might  be  dismissed.  The  allegations  of  new  mat- 
ter in  the  answer  having  been  denied  in  the  reply,  a  trial 
was  had,  resulting  in  a  judgment  for  plaintiff  in  the  sum 
of  $300,  and  the  defendants  appeal.  Reversed. 

Mr.  J.  R,  Wyatt  for  appellants. 

Mr,  H.  C,  Watson  for  respondent. 

Mr.  Justice  Moore,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  errors  complained  of  relate  to  the  instructions 
given  by  the  court,  and  its  refusal  to  charge  the  jury  as 
requested  by  defendants'  counsel.  The  jury  were  in- 
structed as  follows  :  "  It  is  admitted  by  the  defendants 
in  their  testimony  that  the  property  to  the  cattle  described 
in  these  pleadings  has  not  passed  from  them,  but  that 
they  still  retain  it ;  hence  no  delivery  of  the  cattle,  such 
as  is  contemplated  by  the  contract,  has  been  made.  It  is 
admitted  by  the  plaintiff  that  he  had  not  paid  the  money 
remaining  unpaid  on  the  contract  for  the  sale  of  said 
cattle  ;  he  has  never  made  an  actual  tender  of  the  same. 
For  these  reasons,  and  under  the  pleadings,  the  plaintiff 
is  entitled  to  a  verdict  of  $300,  and  no  more  ;  and  I  now  in- 
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struct  you  to  return  a  verdict  for  the  plaintiff  and  against 
the  defendants  for  $300.  I  further  instruct  you  that  the 
plaintiff  in  this  case  is  entitled  in  any  event  to  a  verdict 
for  $300,  admitted  to  have  been  paid  to  the  defendants  as 
a  part  of  the  purchase  price  of  the  cattle  in  controversy, 
and  you  will  return  a  verdict  for  them  for  $300  for  the  plain- 
tifF."  The  instruction  requested  by  defendants  which  the 
court  refused  to  give  is  as  follows  :  "I  instruct  you  that 
to  constitute  a  delivery  of  the  cattle  named  in  the  con- 
tract, by  the  defendants  to  plaintiff,  under  the  terms  of 
said  contract,  it  is  not  necessary  that  the  title  to  the  same 
should  pass  unconditionally  from  one  to  the  other,  but  it 
is  sufficient  if  the  defendants  had  the  cattle  present  at  the 
time  and  place  named  in  the  contract,  and  tendered  the 
same  to  the  plaintiff  upon  condition  that  he  pay  the  bal- 
ance of  the  purchase  money  provided  in  the  contract." 
Exceptions  to  the  instructions  so  given  and  refused  having 
been  reserved,  it  is  contended  by  defendants'  counsel  that 
the  court  erred  in  these  particulars. 

To  render  the  rule  insisted  upon  intelligible,  it  is 
deemed  essential  to  state  the  testimony  given  by  the 
respective  parties.  As  a  preliminary  matter,  it  is  ad- 
mitted that  they  subscribed  their  names  to  a  contract  of 
which  the  following  is  a  copy,  to  wit : 

"  This  article  of  agreement,  made  and  entered  into  this 
twenty-sixth  day  of  October,  1898,  by  and  between  John 
and  M.  B.  Craft,  party  of  the  first  part,  and  J.  L.  Lewis, 
for  Frank  Fulton,  party  of  the  second  part,  witnesseth  : 
that  the  party  of  the  first  part  hereby  sells  and  agrees  to 
deliver  to  the  party  of  the  second  part  the  following  de- 
scribed cattle,  in  consideration  of  price  per  head  men- 
tioned in  this  agreement,  to  wit :   $ per  head,  $ 

per  head,  $ per  head.     Two  hundred  head  of  calves, 

half  steers  and  half  heifers,  six  months  old  or  older ; 
price  per  head,  eleven  dollars, — $11.00  per  head.  All  of 
said  cattle  to  be  in  good,  thrifty,  sound  condition,  free 
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from  bulls,  stags,  big  jaws,  cripples,  hunchbacks,  one 
eyes.  Jerseys,  or  Holsteins ;  the  said  cattle  to  be  deliv- 
ered by  the  party  of  the  first  part  to  the  party  of  the 
second  part,  at  home,  on  or  about  the  first  day  of  Novem- 
ber, 1898.  And  said  first  party  hereby  acknowledges  the 
receipt  of  $300.00  (three  hundred  dollars)  as  part  pay- 
ment ;   the  balance  to  be  paid  upon  delivery  of  said  cattle. 


''John  &  M.  B.  Craft. 
"J.  L.  Lewis. 


Seal. 
Seal.^" 


The  plaintiff  testified,  in  effect,  that  on  November  4, 
1898,  he  went  to  the  residence  of  one  of  the  defendants 
to  receive  the  cattle,  but,  as  they  had  only  one  hundred 
and  eighty-four  head  of  the  required  kind  and  character, 
it  was  agreed  that  this  number  should  be  accepted  in  lieu 
of  that  specified,  and  that  the  cattle  were  to  be  delivered 
at  the  stock  yards  of  the  Southern  Pacific  Company  at 
Lebanon,  Oregon,  where  payment  therefor  at  $11  per 
head,  less  the  sum  of  $300,  should  be  made  ;  that  in  pur- 
suance of  the  modified  agreement  the  defendants  drove 
the  cattle  which  the  parties  had  selected  towards  the 
place  agreed  upon  for  their  delivery,  but  while  on  the 
way  a  dispute  arose  between  them  respecting  the  identity 
of  the  calves,  the  witness  contending  that  the  defendants 
were  trying  to  substitute  an  inferior  quality  for  those 
which  had  been  selected,  whereupon  the  latter  turned 
the  cattle  into  a  corral,  where  they  remained  over  night, 
and  on  the  next  day  the  defendants  demanded  that  he 
either  pay  the  remainder  of  the  purchase  price  to  them, 
or  deposit  it  with  some  disinterested  person  for  them, 
before  they  would  deliver  the  cattle  ;  that  he  refused  to 
comply  with  their  request,  telling  them  that  if  they  would 
drive  the  cattle  to,  and  put  them  in,  said  stock  yards,  he 
would  pay  them  the  remainder  due  thereon,  but  that  he 
did  not  tender  any  money  or  make  any  written  offer  to 
pay  them  the  sum  agreed  upon  ;  that  the  defendants  re- 
fused to  accede  to  his  proposal,  returned  with  the  cattle, 
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and  since  then  never  offered  to  deliver  them  ;  that  if  they 
had  complied  with  the  terms  of  their  agreement  he  would 
have  realized  a  profit,  upon  a  resale  of  the  cattle,  of  $184  ; 
and  that  he  had  incurred  an  expense  of  $25  in  securing 
cars  for  their  transportation. 

The  defendants  testified  that  on  November  4,  1898, 
they  selected  tw^o  hundred  and  fifteen  calves  of  the  kind, 
quality,  and  character  specified,  the  plaintiff  agreeing  to 
accept  that  number,  and  turned  them  into  the  public  road 
to  be  delivered,  but  demanded  the  sum  due  thereon  before 
they  would  permit  him  to  take  possession,  to  which  the 
plaintiff  replied  that  he  did  not  have  the  money  with  him, 
and  had  forgotten  his  checkbook,  but  would  send  to  Leb- 
anon for  the  money  ;  that  for  the  purpose  of  accommo- 
dating the  plaintiff  they  drove  the  cattle  towards  said 
town  until  they  met  plaintiff's  messenger,  who  returned 
without  the  money,  whereupon  they  again  demanded  the 
remainder  due  them,  and,  upon  plaintiff's  failure  to  pay 
any  part  thereof,  they  put  the  cattle  into  a  corral,  where 
they  were  kept  until  the  next  day,  when  they  again  de- 
manded of  him  the  sum  so  due,  or  that  he  deposit  it  with 
some  disinterested  person  for  them,  but  upon  his  refusal 
to  do  either  they  returned  with  the  cattle,  and  had  not 
since  offered  to  deliver  them,  because  of  his  refusal  to 
pay  for  them  ;  and  that  no  change  had  ever  been  made 
in  the  terms  of  the  written  contract. 

1.  It  is  argued  by  defendants'  counsel  that  the  agree- 
ment entered  into  between  the  parties  affords  evidence  of 
their  intention  that  the  payment  of  the  remainder  of  the 
purchase  price  of  the  cattle  and  their  delivery  were  mu- 
tual and  concurrent  acts,  whereby  the  payment  of  the 
money  was  a  condition  precedent,  when  insisted  upon,  to 
the  transfer  of  the  title,  rendering  an  unconditional  tender 
of  the  cattle  unnecessary,  the  defendants  being  required 
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only  to  show  that  they  were  able,  ready,  and  willing  to 
keep  and  perform  their  part  of  the  contract,  and  that,  if  the 
plaintiff  failed  to  pay  the  money  upon  such  conditions,  his 
default  precludes  him  from  securing  th§  title  to  or  the  pos- 
session of  the  cattle,  and  also  bars  his  recovery  of  the  money 
advanced  on  account  of  the  purchase  thereof.  When,  by 
stipulation  of  the  parties  or  general  custom,  the  delivery  of 
personal  property  or  of  a  deed  to  real  estate,  and  the  pay- 
ment of  the  purchase  money,  as  a  consideration  therefor, 
are  to  occur  at  the  same  time,  these  simultaneous  acts  are 
regarded  as  mutual  and  concurrent,  requiring  a  party, 
before  he  can  maintain  an  action  for  an  alleged  breach  of 
the  contract,  to  allege  and  show  a  performance  or  an  offer 
to  perform  his  part  of  the  agreement,  and  that  the  other 
party  has  failed  in  this  respect :  Frink  v.  Thomas^  20  Or. 
265  (25  Pac.  717,  12  L.  R.  A.  239);  Sayre  v.  Mohney,  30 
Or.  238  (47  Pac.  197) .  The  defendants'  theory  of  the  case 
is  that  no  change  was  made  in  the  terms  of  the  original 
contract  respecting  the  place  of  delivery,  and  this  pre- 
sents the  question  whether  it  was  necessary  to  make  an 
unconditional  tender  at  their  home  in  order  to  place  the 
plaintiff  in  default.  In  Mitchell  v.  La  Follett,  38  Or,  178 
(63  Pac.  54),  it  was  held  that,  under  an  agreement  to 
deliver  potatoes  which  were  to  be  paid  for  in  cash  upon 
delivery,  no  breach  of  the  contract  was  occasioned  by  the 
defendant's  refusal  to  make  such  delivery  unless  upon 
the  condition  that  the  plaintiff  would  pay  the  purchase 
price.  In  Rowland  v.  Leach,  11  Pick.  151,  the  plaintiflF, 
having  finished  a  house  for  the  defendant's  testator  under 
an  agreement  entered  into  with  the  latter  whereby  he  was 
to  deliver  the  key  to  the  building  and  make  a  satisfactory 
deed  and  title,  free  of  all  incumbrance,  in  consideration 
of  the  payment  of  the  sum  of  $5,500,  tendered  the  key, 
but  did  not  tender  a  deed,  though  he  offered  to  execute 
and  deliver  a  suflScient  deed  conveying  the  fee  free  from 
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incumbrance,  and  a  mortgagee  of  the  premises  oflFered  to 
the  testator  to  discharge  his  incumbrance  thereon,  but  the 
testator  refused  to  accept  a  valid  conveyance  and  satisfac- 
tory title,  and,  the  house  having  been  sold  at  auction  for 
less  than  the  price  agreed  upon,  the  plaintiflF  commenced 
an  action  to  recover  the  difference  ;  and  it  was  held  that 
the  stipulations  of  the  parties  were  dependent,  and  that 
the  plaintiff  was  not  bound  to  make  an  unconditional 
tender  of  the  deed  unless  the  defendant  was  willing  to 
accept  it  and  to  pay  the  purchase  money.  Mr.  Justice 
WiLDB,  speaking  for  the  court  in  rendering  its  decision, 
says  :  "Both  covenants  were  to  be  performed  at  the  same 
time ;  neither  party  intended  to  trust  to  the  personal 
security  of  the  other ;  and  consequently  neither  party  was 
obliged  to  perform  his  part  of  the  agreement  unless  the 
other  party  was  ready  and  willing  at  the  same  time  to 
perform  his  part  also.  It  is  quite  clear,  therefore,  that 
the  covenants  are  mutual  and  dependent.  In  all  such 
cases  neither  party  can  maintain  an  action  without  show- 
ing a  performance,  or  offer  to  perform,  on  his  part.  An 
offer  by  the  plaintiff  to  perform  his  part  of  the  agreement, 
and  a  refusal  by  the  defendant's  testator  to  accept  a  con- 
veyance, is  averred  in  the  declaration  and  fully  proved 
by  the  evidence.  This  was  all  the  plaintiff  was  bound  to 
do.  He  was  not  bound  to  make  an  unconditional  tender 
of  a  deed,  unless  the  other  party  was  willing  to  accept  it 
and  to  pay  the  purchase  money." 

In  Haskins  v.  Warren^  115  Mass.  514,  in  speaking  of  the 
reciprocal  rights  and  duties  of  the  vendor  and  purchaser 
of  personal  property  for  a  consideration  payable  upon  the 
delivery  thereof,  Mr.  Justice  Wells  says  :  '*In  a  sale  of 
chattels,  when  the  specific  articles  are  set  apart  or  identi- 
fied for  the  purpose,  and  there  is  no  stipulation  for  credit, 
the  sale,  as  between  the  parties,  takes  effect  at  once,  to 
pass  the  title  to  the  purchaser,  unless  there  is  some  agree- 
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ment  to  the  contrary ;  and  the  price  is  also  due  at  the 
same  time.  The  seller  may  maintain  assumpsit  for  goods 
bargained  and  sold,  without  any  further  delivery.  Until 
the  delivery  is  complete  and  absolute  he  has  a  lien  for  the 
purchase  money,  and  may  retain  possession  until  pay- 
ment: Morse  v.  Sherman,  106  Mass.  430  ;  Arnold  v.  Delano, 
4  Cush.  33  (50  Am.  Dec.  754);  Rowley  v.  Bigelow,  12  Pick. 
307  (23  Am.  Dec.  607).  The  promise  to  deliver,  involved 
in  an  agreement  of  sale,  and  the  promise  to  pay  the  pur- 
chase money,  are  mutually  dependent.  Neither  party  is 
bound  to  perform  without  contemporaneous  performance 
by  the  other.  Payment  of  the  price  is  the  condition  upon 
which  alone  the  purchaser  can  require  the  seller  to  com- 
plete the  sale  by  delivery  of  the  property."  Where  the 
delivery  of  goods  and  the  payment  therefor  are  to  be 
simultaneous  acts,  and  the  goods  are  delivered  in  the 
expectation  that  the  price  would  be  immediately  paid,  the 
refusal  of  the  purchaser  to  make  the  payment  authorizes 
the  vendor  to  treat  the  delivery  as  conditional  and  reclaim 
the  goods.  Thus,  in  Leven  v.  Smith,  1  Denio,  571,  the 
plaintiff  having  sold  to  the  defendant  boots  and  shoes  for 
cash  on  delivery,  the  latter  offered  to  plaintiff's  agent, 
who  had  delivered  the  goods,  a  sum  of  money  and  the 
plaintiff's  matured  promissory  note,  payable  to  the  order 
of  others,  and  assigned  in  blank  to  him.  The  agent,  hav- 
ing declined  the  offer,  left  the  goods  in  the  defendant's 
store  about  five  minutes,  while  he  went  to  consult  with 
the  plaintiff,  who  refused  to  accept  the  payment  offered, 
whereupon  the  defendant  refused  to  permit  the  agent  to 
retake  the  goods ;  and  it  was  held  that  no  title  passed  by 
such  delivery,  and  that  an  action  of  replevin  was  main- 
tainable. Mr.  Justice  Jbwett,  in  deciding  the  case,  says  : 
*'The  goods  in  question  were  sold  by  the  plaintiffs  to  the 
defendant  for  cash,  to  be  paid  on  delivery.  Payment  and 
delivery  were  to  have  been  simultaneous.     No  credit  was 
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given,  and  there  is  no  evidence  that  the  delivery  to  the 
defendant  was  intended  to  be  absolute,  or  that  the  condi- 
tion of  payment  was  waived  ;  and  the  mere  handing  over 
the  goods  under  the  expectation  of  immediate  payment 
did  not  constitute  an  absolute  delivery.  The  defendant, 
after  such  delivery,  held  the  goods  in  trust  for  the  plain- 
tiffs until  payment  was  made  or  waived."  To  the  same 
effect,  see  Palmer  v.  Handy  13  Johns.  434  (7  Am.  Dec. 
392);  Marston  v.  Baldwin^  17  Mass.  605;  Paul  v.  Reed^ 
52  N.  H.  136. 

The  rules  of  law  do  not  require  the  performance  of 
vain  things,  and  since  the  vendor  of  goods,  upon  the 
failure  of  the  purchaser  to  pay  the  purchase  money  upon 
the  delivery  thereof,  may  treat  such  delivery  as  condi- 
tional, though  apparently  absolute,  no  just  reason  exists 
for  requiring  the  vendor  to  make  more  than  a  conditional 
offer  of  the  goods  in  exchange  for  the  purchase  money 
when  the  price  or  value  thereof  is  payable  in  cash.  The 
principle  thus  announced  prevents  an  irresponsible  pur- 
chaser from  securing  personal  property  from  an  unsus- 
pecting vendor,  which  he  might  immediately  transfer  to 
an  innocent  purchaser  or  apply  to  the  payment  of  his 
debts  ;  and  the  application  of  this  rule  can  do  a  respon- 
sible purchaser  no  injury,  for,  if  he  agrees  to  pay  cash 
upon  the  delivery  of  the  property,  he  can  not  complain 
because  the  terms  of  his  contract  are  specifically  enforced. 

2.  In  the  case  at  bar,  the  defendants  having  given 
testimony  in  support  of  their  theory  as  to  the  place  of 
delivery,  they  were  entitled  to  an  instruction  thereon  : 
Fiore  v.  Ladd,  25  Or.  423  (36  Pac.  572) ;  Barnhart  v.  Ehr- 
hart,  33  Or.  274  (54  Pac.  195).  If  the  delivery  was  to 
be  made  **at  home,"  they  were  required  only  to  notify 
the  plaintiff  that  they  were  able,  ready,  and  willing  to 
deliver  the  cattle  which  had  been  selected  in  lieu  of  the 
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number  agreed  upon,  and  having  so  notified  the  plaintiflF, 
and  demanded  of  him  the  payment  of  the  remainder  of 
the  purchase  money,  they  complied  with  the  demands  of 
the  law,  and  if  the  plaintiff  refused  or  neglected  to  make 
the  payment,  after  having  received  such  notice,  the  failure 
to  secure  the  cattle  is  attributable  to  his  breach  of  the 
terms  of  the  agreement,  in  which  case,  if  the  jury  so 
found,  he  could  not  recover  the  money  advanced  on 
account  of  the  purchase  :  Ketchum  v.  Evert^on^  13  Johns. 
359  (7  Am.  Dec.  384) ;  Monroe  v.  Reynolds,  47  Barb.  574. 
If,  on  the  contrary,  the  plaintiff's  theory  of  the  case  be 
true,  and  the  jury  should  find  that  the  original  contract 
of  the  parties  was  subsequently  changed,  so  that  the 
defendants  were  required  to  deliver  the  cattle  to  the 
plaintiff  at  Lebanon,  and  they  failed  in  this  respect,  the 
remainder  of  the  purchase  money  did  not  become  due 
until  a  conditional  tender  of  the  cattle  was  made  at  that 
place,  in  which  case  the  plaintiflF  is  entitled  to  recover 
the  money  which  he  advanced  on  account  of  the  pur- 
chase, and  the  damages  which  he  sustained  in  conse- 
quence of  the  defendants'  failure  or  refusal  to  keep  and 
perform  their  part  of  the  modified  agreement.  From 
these  considerations,  it  follows  that  the  court  erred  in 
refusing  to  give  the  instruction  requested  and  in  giving 
those  objected  to,  and  hence  the  judgment  is  reversed 
and  a  new  trial  ordered.  Reversed. 
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Decided  12  August;  rehearing  denied  25  November,  1901. 
AIjTSCHUL  v.  CIjARK. 

r«5  Pax5.  991.]  g  1^ 

Adverse  Possessions-Public  Lands— Qovbbnment  Title. 

1.  The  entry  upon  and  continued  occupation  of  land,  followed  by  an  attempt 
to  obtain  title  thereto  through  the  land  department  of  the  general  government, 
iR  an  admission  that  the  title  is  in  the  United  States,  and  such  settler  will  not  after- 
wards be  permitted  to  claim  against  the  holder  of  the  government  title  that  the 
proceedings  before  the  land  department  were  not  a  recognition  of  the  original 
title:  A/£«eAu;  V.  O'iVtftM,  S5  Or.  202,  applied. 

Limitations— Road  Gkant— Approval  by  Secretary  of  Interior. 

2.  V  nder  Act  of  Cong.  July  5, 1866,  (14  Stat.  80,  c.  174,)  granting  to  Oregon  to  aid 
in  the  construction  of  a  military  wagon  road  certain  sections  of  land  to  be  se- 
lected ttxym.  the  public  domain,  and  Act,  Cong.  June  18,  1874,  (18  Stat.  80,  c.905,) 
providing  for  the  Issuance  of  patents  for  such  lands  to  the  state  or  its  grantee, 
and  Rev.  Btat.  gg  441,  4&3,  and  2478  in  reference  to  the  duties  of  the  secretary  of  the 
interior  and  the  commissioner  of  the  general  land  office,  the  title  to  the  lands 
selected  under  the  grant  did  not  pass  from  the  government  until  the  selection 
was  approved  by  the  secretary  of  the  interior ;  and  the  statute  of  limitations  did 
not  b^n  to  run  against  the  state  or  its  successors  in  interest,  until  such  selection 
had  been  officially  approved  by  the  secretary. 

From  Harney;    Morton  D.  Clifford,  Judge. 

This  is  an  action  by  Charles  Altschul  against  Emmett 
Clark  to  recover  possession  of  the  southeast  quarter  of 
the  southeast  quarter,  and  lots  5  and  6  of  section  23, 
township  22  south,  range  30  east,  Willamette  Meridian. 
It  is  stipulated  by  the  parties  hereto  that  the  plaintiff 
holds  the  record  title,  and  that  adverse  possession  for  the 
period  of  more  than  ten  years  prior  to  the  commence- 
ment of  this  action  is  the  sole  defense  interposed.  By 
further  stipulation  it  appears  that  the  plaintiff  has  suc- 
ceeded to  whatever  rights  or  interest  the  Willamette  Val- 
ley &  Cascade  Mountain  Wagon  Road  Company  acquired 
through  the  acts  of  congress  of  July  5,  1866,  and  June 
18,  1874,  and  the  act  of  the  Legislative  Assembly  of  the 
State  of  Oregon  of  October  24,  1866 ;  that  the  lands  in- 
volved were  surveyed  January  28,  1884,  and  the  plat 
thereof  filed  in  the  local  land  oflSce  May  26  following, 
and  that  they  were  withdrawn  from  sale  and  settlement 
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August  6,  1874 ;  that  on  July  17, 1884,  the  company  pre- 
sented to  the  register  and  receiver  of  the  local  land  oflBce 
a  selection  list  embracing  the  forty-acre  tract,  tendering 
with  it  the  regular  and  customary  fees,  which  were  re- 
jected ;  that  on  January  26,  1899,  the  company  again 
presented  for  filing  and  approval  its  list  embracing  the 
same  land,  which  was  thereupon  filed  and  approved  ; 
that  on  July  17, 1884,  the  company  presented  a  selection 
list,  separate  from  the  one  above  alluded  to,  comprising 
lots  5  and  6,  to  the  register  and  receiver  of  the  local  land 
oflSce  for  filing,  tendering  the  fees  therewith,  which  was 
filed  and  approved,  but  that  thereafter,  in  the  year  1887, 
the  selection  of  said  lots  was  disallowed  and  rejected  by 
the  commissioner  of  the  general  land  office,  and  was 
never  at  any  time  prior  to  1893  approved  by  such  com- 
missioner, the  secretary  of  the  interior,  or  other  officer 
of  the  general  government,  save  the  register  and  receiver ; 
that  on  June  11,  1884,  Elonzo  N.  Fleming  filed  a  pre- 
emption declaratory  statement  for  said  forty-acre  tract, 
and  on  May  9,  1887,  transmuted  said  filing  to  a  home- 
stead entry ;  that  on  June  3,  1891,  he  submitted  final 
proof,  and  the  matter  was  suspended  by  the  register  and 
receiver,  who  decided  that  the  entry  was  in  conflict  with 
the  grant  of  the  road  company,  from  which  decision  he 
prosecuted  an  appeal  to  the  commissioner  of  the  general 
land  office,  and  thence  to  the  secretary  of  the  interior, 
which  resulted  in  the  matter  being  remanded  to  the  com- 
missioner to  be  disposed  of  in  accordance  with  directions. 
Thereupon  the  commissioner  found  that  the  tract  had 
never  been  selected  by  the  company,  and  sustained  Flem- 
ing's entry,  whereupon  the  company  took  an  appeal, 
which  culminated  in  the  cancellation  of  the  entry  on 
February  9,  1899.  No  attempt  has  ever  been  made  by 
the  defendant  or  his  predecessors  to  acquire  title  from 
the  government  to  lots  5  and  6. 
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The  defendant  is  the  grantee  of  Fleming,  and  his  ad- 
verse possession,  if  eflFective  as  a  defense,  was  initiated  in 
1883,  and  has  been  continuous  in  Fleming  and  the  defend- 
ant ever  since.  Fleming  testified  that  he  made  the  home- 
stead filing  in  1886  ;  that  he  did  not  know  who  held  the 
paper  or  legal  title  to  the  land  at  the  time  ;  that  his  pur- 
pose in  filing  was  "to  ascertain  whether  the  government 
had  any  right  or  not ;"  that  he  did  not  intend,  by  any- 
thing he  did  with  respect  to  such  filing,  to  recognize  title 
in  the  United  States.  On  cross-examination  he  savs  that 
he  went  to  the  expense  of  litigating  in  the  land  depart- 
ment because  he  had  no  other  means  of  acquiring  the 
government's  right,  if  it  had  any  ;  that  he  did  not  know 
whether  it  had  any  right  therein  or  not ;  that  he  expected 
to  get  title,  if  he  did  not  get  it  from  the  government,  by 
holding  it  as  a  home.  At  the  conclusion  of  the  trial  the 
plaintiff  requested  the  court  to  instruct  the  jury  to  return 
a  verdict  in  his  favor.  This  was  refused,  and  the  court 
gave  the  following,  among  other  instructions  :  '*I  charge 
you  that  the  filing  by  the  road  company,  in  the  proper 
local  land  oflSce,  of  the  selection  list  including  the  lands 
in  controversy,  and  the  payment  or  tender  of  payment  of 
the  fees  required  by  the  government  therefor,  operated  to 
then  and  there  pass  title  [to  the  lands  selected]  to  the  road 
company ;"  and,  further,  in  effect,  that  if  Fleming  filed 
his  homestead  application  with  the  intention  of  recogniz- 
ing the  title  as  being  in  the  United  States  or  plaintiff's 
predecessor  in  interest, —  that  is,  if  the  jury  believed 
from  the  evidence  that  such  was  his  intention  in  making 
such  filing, — then  that  the  defendant  was  not  entitled  to 
prevail ;  but  if,  on  the  other  hand,  such  was  not  his  in- 
tention,— which  was  a  question  of  fact  for  their  determin- 
ation,— and  he  and  the  defendant  have  since  held  adverse 
possession  for  a  period  of  ten  years,  then  that  this  verdict 
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should  be  for  the  defendant.  Exceptions  were  duly  saved, 
and,  the  verdict  and  judgment  being  for  defendant,  plain- 
tiff appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of  Wil- 
liams, Wood  &  Linthicum,  with  an  oral  argument  by  Mr. 
Stewart  B.  Linthicum. 

For  respondent  there  was  a  brief  over  the  names  of 
King  &  Saxton,  and  Lionel  R.  Webster,  with  an  oral  argu- 
ment by  Mr.  Webster  and  Mr.  Will  R.  King. 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

1.  It  was  decided  by  this  court  in  Altschul  v.  O^Neill,  35 
Or.  202  (58  Pac.  95),  that  adverse  possession,  such  as  will 
set  in  motion  the  statute  of  limitations,  could  not  be  set 
up  against  one  deraigning  title  from  the  general  govern- 
ment while  the  occupant  asserted,  admitted,  or  recognized 
that  the  true  or  ultimate  title  was  yet  in  the  government. 
It  was  broadly  urged  there i  as  here,  that  the  claim  of 
right  or  ownership  and  adverse  holding  need  only  be 
against  the  true  owner,  and  that  the  occupant  may  make 
such  claim,  and  at  the  same  time  concede  that  title  exists 
in  the  government ;  or,  to  put  it  in  another  form,  that 
the  claim  of  right  is  sufficient  if  against  all  persons  ex- 
cept the  United  States.  Speaking  upon  the  facts  of  the 
case,  we  said,  at  page  222 :  '*The  admission  of  title  in 
the  government,  to  which  the  plaintiff  succeeded,  is  tanta- 
mount to  an  admission  of  plaintiff's  title,  as  it  was  the 
only  true  one  in  the  premises.  In  this  connection  Judge 
Ross'  declaration  in  Lord  v.  Sawyer,  57  Cal.  65,  is  apro- 
pos :  *  Such  a  holding  may,  nevertheless,  be  adverse  to 
every  one  not  holding  under  the  government.'  The  con- 
verse is  equally  true, —  that  it  would  not  be  adverse  to 
one  holding  under  the  government.     If  the  defendant's 
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possession  had  continued  unexplained  for  the  statutory 
period,  he  would,  perhaps,  have  been  entitled  to  the  pre- 
sumption that  it  was  adverse.  But  the  tendency  of  the 
testimony  and  the  instruction  of  the  court  implies  evi- 
dence of  admission  or  an  assertion  that  he  was  not  claim- 
ing the  fee,  but  a  possessory  right  only,  such  as  would 
entitle  him  to  a  homestead  entry,  and  none  other ;  and 
this  of  itself  is  sufficient  to  explain  the  manner  of  his 
holding,  and  that  it  never  became  adverse  to  the  plain- 
tiff." To  that  doctrine  we  still  adhere.  But  the  question 
is  here  presented  in  a  somewhat  different  form.  The  de- 
fendant's predecessor  says  that  when  he  filed  his  pre-emp- 
tion, and  subsequently  commuted  it  into  a  homestead,  and 
prosecuted  the  matter  to  a  final  determination  through  the 
land  department,  he  did  not  know  what  title  the  general 
government  had,  and  was  seeking  thereby  to  obtain  only 
such  title  as  it  had,  if  it  had  any,  and  did  not  intend  to 
recognize  that  it  had  any  right  or  title  whatever.  And 
the  court  instructed  that,  if  he  did  not  intend  thereby  to 
recognize  the  title  as  being  in  the  United  States,  and  held 
adversely,  the  plaintiff  was  not  entitled  to  recover.  Thus 
is  presented  the  question  whether  a  party  may  prosecute 
a  claim  for  pre-emption  or  homestead,  carrying  it  through 
the  different  tribunals  of  the  land  department  of  the  gen- 
eral government  without  success,  and  at  the  same  time 
be  permitted  to  say  that  he  was  endeavoring  to  obtain 
only  such  title  as  the  government  had,  and  did  not  thereby 
intend  to  recognize  that  it  was  possessed  of  the  true  title. 
The  mere  statement  of  the  proposition  is  sufficient  to  re- 
fute it  as  unwholesome  doctrine.  But  let  us  pursue  the 
inquiry. 

It  is  well  known  that  the  government  is  the  original 
source  of  all  titles  to  realty ;  that,  being  the  owner  pri- 
marily, it  adopted  a  policy  of  disposing  of  the  public 
domain  to  those  desiring  to  acquire  homes  and  become 
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freeholders.  But,  for  the  purpose  of  an  orderly  admin- 
istration thereof,  it  adopted,  a5  it  had  the  right  and 
authority  to  do,  certain  rules  and  regulations,  and  pro- 
vided appropriate  tribunals,  for  the  determination  of  con- 
flicting rights  inaugurated  under  the  system,  whereby 
the  title  may  be  acquired.  In  furtherance  of  its  policy, 
and  as  a  means  of  disposal,  the  laws  relating  to  pre-emp- 
tion and  homesteads  were  enacted.  To  inaugurate  a 
valid  pre-emption  right  thereunder,  the  claimant  must 
make  a  settlement  in  person  on  public  lands  subject  to  pre- 
emption (Section  2259,  Rev.  Stat.  U.S.),  and  the  rules  of 
the  department  require  that  he  make  a  declaratory  state- 
ment of  the  fact  that  it  is  his  intention  to  claim  the  tract 
of  land  selected  for  a  pre-emption  right,  which  must  be 
accompanied  by  an  affidavit  showing  that  he  settled  upon 
and  improved  the  land  in  good  faith  to  appropriate  it  to 
his  own  use,  and  that  he  has  not  made  any  agreement  or 
contract  whereby  the  title  he  might  acquire  from  the  gov- 
ernment should  inure  in  any  degree  to  any  one  except 
himself :  Circular,  General  Land  Office,  "Title  to  Public 
Lands,"  (issued  July  11,  1899,)  Forms  4-534,  4-061, 
pp.  272,  273.  As  the  law  stood  at  the  time  Fleming 
made  his  homestead  application,  he  was  entitled  to  enter 
and  acquire  a  quarter  section  or  less  quantity  of  unappro- 
priated lands  :  Section  2289,  Rev.  Stat.U.  S.  And  he  was 
authorized  to  commute  his  pre-emption  into  a  homestead, 
which  entitled  him  to  tlie  benefit  of  the  time  of  his  resi- 
dence under  the  pre-emption  to  be  applied  towards  the 
homestead.  Under  said  section  2289,  the  homesteader 
is  required  to  make  application  to  enter  the  lands  desired, 
describing  them,  and  by  section  2290,  and  the  rules  of 
the  department,  to  accompany  it  with  an  affidavit  that 
he  has  honestly  and  in  good  faith  made,  for  the  purpose 
of  actual  settlement  and  cultivation,  such  application ; 
that  he  has  not,  directly  or  indirectly,  made  any  contract 
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or  agreement  by  which  the  title  he  may  thereby  acquire 
from  the  government  should  inure  to  the  benefit  of  any 
one  except  himself,  and  that  he  has  not  heretofore  had 
the  benefit  of  the  homestead  laws.  He  is  required  to  give 
notice  of  his  intention  to  make  final  proof,  and  must 
make  such  proof  in  order  to  establish  his  claim  to  the 
land  ;  and  by  his  final  affidavit  he  must  aver  that  he  is 
the  sole  and  bona  fide  owner  as  an  actual  settler :  Circu- 
lar, General  Land  Office,  **Title  to  Public  Lands,"  Forms 
4-007,  4-063,  4-348,  and  4-070,  pp.  274,  275,  and  278.  His 
final  proof  must,  of  course,  show  a  compliance  with  the 
laws,  or  otherwise  he  will  fail. 

Now,  it  is  not  possible  that  a  pre-emption  claimant, 
who  has  transmuted  his  pre-emption  into  a  homestead 
entry,  and  pursued  the  matter  to  a  final  hearing  up  to 
the  secretary  of  the  interior,  can  have  taken  all  the  steps 
required  by  law  and  the  rules  and  regulations  of  the  de- 
partment without  an  admission  or  recognition  of  title  in 
the  government.  The  very  initiation  and  prosecution  of 
the  proceeding  under  the  laws  of  congress  and  the  rules 
and  regulations  provided  for  acquiring  public  lands  is 
in  itself  an  assertion  that  the  land  sought  belongs  to  the 
public  domain,  that  the  government  has  the  ultimate 
title,  and  that  it  is  from  that  source  the  claimant  expects 
to  secure  it.  It  is  not  a  claim  of  title  in  himself,  but  of 
a  right  under  the  laws  of  congress,  whereby  he  may  even- 
tually obtain  the  ultimate  title,  which  he  asserts  and 
recognizes,  by  the  proceeding  he  has  inaugurated  and 
prosecuted,  to  be  in  the  general  government.  The  claim 
thus  made  is  so  palpably  at  cross-purposes  with  a  claim 
of  present  right  of  ownership  or  title  in  the  pre-emptioner 
or  homesteader  that  both  can  not  well  subsist  as  a  valid 
initiatory  right  to  the  acquirement  of  tlie  ultimate  title 

at  one  and  the  same  time.     We  are  impelled  to  the  con- 
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elusion,  therefore,  that  Fleming,  by  his  pre-emption  entry, 
his  conversion  of  the  same  into  a  homestead  entry,  and 
the  prosecution  of  his  claim  as  a  homestead  entryman 
through  the  several  tribunals  provided  by  the  land  de- 
partment, until  he  was  eventually  defeated  on  appeal  to 
the  secretary  of  the  interior,  precludes  him  and  the  de- 
fendant from  now  asserting  that  he  was  in  the  mean  while 
claiming  ownership  and  title  in  himself.  The  question, 
therefore,  whether  he  did  or  not  during  the  time  intend 
to  recognize  title  as  being  in  the  United  States,  should 
not  have  been  submitted  to  the  jury.  These  considera- 
tions have  application  to  the  forty-acre  tract  only,  and 
do  not  affect  lots  5  and  6. 

2.  This  brings  us  to  the  question  whether  the  selec- 
tion by  the  road  company,  and  the  filing  of  the  selection 
list  in  the  local  land  ofBce,  comprising  the  land  in  con- 
troversy, and  the  payment  or  tender  of  the  usual  fees, 
operated  to  pass  title  out  of  the  government  to  the  road 
company.  It  has  a  bearing  upon  both  parcels,  and  the 
result  will  affect  them  alike.  The  act  of  congress  of  July 
5, 1866,  (14  Stat.  89,  c.  174),  declares  :  ''  That  there  be, 
and  hereby  is,  granted  to  the  State  of  Oregon,  to  aid  in 
the  construction  of  a  military  wagon  road  from  Albany, 
Oregon,  by  way  of  Canyon  City,  and  the  most  feasible 
pass  in  the  Cascade  range  of  mountains,  to  the  eastern 
boundary  of  the  state  alternate  sections  of  public  lands, 
designated  by  odd  numbers,  three  sections  per  mile,  to  be 
selected  within  six  miles  of  said  road  ;"  and  it  is  further 
provided  *'that  any  and  all  land  heretofore  reserved  to 
the  United  States  by  act  of  congress  or  other  competent 
authority  are  reserved  from  the  operation  of  the  act,  ex- 
cept so  far  as  it  may  be  necessary  to  locate  the  route  of 
said  road  through  the  same,  in  which  case  a  right  of  way 
is  granted,  subject  to  the  approval  of  the  president  of  the 
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United  States."  Section  4  provides  that  the  lands  thereby 
granted  shall  be  disposed  of  only  as  sections  *of  ten  miles 
of  the  road  are  completed,  and  the  governor  of  the  state 
has  certified  the  fact  to  the  secretary  of  the  interior.  This 
act  was  amended  July  15,  1870  (16  Stat.  363,  c.  297),  by 
requiring  the  road  to  be  constructed  by  way  of  Camp 
Harney,  instead  of  Canyon  City.  By  an  act  of  the  legisla- 
tive assembly  of  the  state  approved  October  24, 1866,  the 
state  granted  its  interest  in  said  grant  to  the  Willamette 
Valley  &  Cascade  Mountain  Wagon  Road  Company.  On 
June  18,  1874,  congress  passed  an  act  relative  to  military 
wagon  road  grants  to  the  State  of  Oregon  (18  Stat.  80, 
c.  305) ,  which,  including  the  preamble,  reads  as  follows  : 
**  Whereas  certain  lands  have  heretofore,  by  act  of  con- 
gress, been  granted  to  the  State  of  Oregon  to  aid  in  the 
construction  of  certain  military  wagon  roads  in  said  state, 
and  there  exists  no  law  providing  for  the  issuing  of  formal 
patents  to  said  lands:  Therefore,  be  it  enacted,"  etc., 
'*that  in  all  cases  when  the  roads  in  aid  of  construction 
of  which  said  lands  were  granted  are  shown  by  the  cer- 
tificate of  the  governor  of  the  State  of  Oregon,  as  in  said 
acts  provided,  to  have  been  constructed  and  completed, 
patents  for  said  lands  shall  issue  in  due  form  to  the  State 
of  Oregon  as  fast  as  the  same  shall,  under  said  grants, 
be  selected  and  certified,  unless  the  State  of  Oregon  shall 
by  public  act  have  transferred  its  interests  in  said  lands 
to  any  corporation  or  corporations,  in  which  case  the 
patents  shall  issue  from  the  general  land  office  to  such 
corporation  or  corporations  upon  their  payment  of  the 
necessary  expenses  thereof." 

Now,  it  is  contended  on  the  part  of  the  defendant  that 
the  act  of  July  5,  1866,  constitutes  a  present  grant  of 
land,  which  took  effect  as  selections  were  made  bv  rela- 
tion  as  of  the  date  of  the  act,  and  that  no  approval  by 
the  land  department  was  necessary  or  required  as  a  con- 
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dition  precedent  to  the  passing  of  the  title.  Hence  it  is 
asserted  that  when  the  selection  lists  of  the  company, 
comprising  these  particular  parcels  of  land,  were  pre- 
sented to  the  ofScers  of  the  local  land  office,  accompanied 
by  a  tender  of  the  required  fees,  the  title  became  abso- 
lute, and  that  the  patents  therefor  are  only  evidence  of 
the  title  which  passed  by  the  terms  of  the  grant.  There 
is  a  marked  dissimilarity  between  the  act  in  question  and 
other  land  grant  acts  that  have  received  judicial  construc- 
tion. Cases  are  cited  where  the  selections  were  to  be 
made  by  the  grantee,  subject  to  the  approval  of  the  secre- 
tary of  the  interior,  or  under  his  direction  ;  and  as  to  such 
it  has  been  uniformly  held  that  the  title  did  not  pass  with- 
out his  approval:  St.  Paul  &  S.  C.  R.  Co.  v.  Winona  & 
St.  P.  R.  Co.  112  U.  S.  720  (5  Sup.  Ct.  334);  Winona  & 
St.  P.  R.  Co.  V.  Barney,  113  U.  S.  618  (5  Sup.  Ct.  606); 
Sioux  City  &  St.  P.  R.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
117  U.  S.  406  (6  Sup.  Ct.  790);  Wisconsin  Cent,  R.  Co.  v. 
Price  County,  133  U.  S.  496  (10  Sup.  Ct.  341);  Ryan  v. 
Railroad  Co.  99  U.  S.  382 ;  Davis  v.  Capital  Phos.  Co.  6 
C.  C.  A.  278  (57  Fed.  118).  It  is  said  in  Barney  v.  Wi- 
nona  &  St.  P.  R.  Co.  117  U.  S.  228,  232  (6  Sup.  Ct.  654, 
656),  that  '*In  the  construction  of  land  grants  in  aid 
of  railroads  there  is  a  well-established  distinction  ob- 
served between  'granted  lands'  and  'indemnity  lands.' 
The  former  are  those  falling  within  the  limits  specially 
designated,  and  the  title  to  which  attaches  when  the 
lands  are  located  by  an  approved  and  accepted  survey  of 
the  line  of  the  road  filed  in  the  land  department  as  of 
the  date  of  the  act  of  congress.  The  latter  are  those 
lands  selected  in  lieu  of  parcels  lost  by  previous  dispo- 
sition or  reservation  for  other  purposes,  and  the  title  to 
which  accrues  only  from  the  time  of  their  selection."  It 
should  be  noted  that  the  grant  involved  in  that' case  ex- 
pressly  required  an  approval  by  the  secretary  of  the  inte- 
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rior.  The  distinction  is  well  illustrated  in  Wisconsin 
Cent.  R.  Co.  v.  Price  County,  133  U.  S.  496  (10  Sup.  Ct. 
341),  wherein  it  was  held  that  a  grant  of  every  alternate 
section  of  public  lands  designated  by  odd  numbers  for 
ten  sections  in  width  on  each  side  of  the  road  was  a  grant 
in  place,  and  took  effect  when  the  route  of  the  road  had 
been  permanently  located  by  relation  as  of  the  date  of 
the  act.  But,  as  to  the  land  to  be  selected  from  the  public 
domain  in  alternate  sections  nearest  to  the  tier  of  sections 
thus  specified  in  lieu  of  the  land  that  had  been  previously 
disposed  of,  it  was  declared  to  be  a  grant  in  quantity,  and 
that,  until  selections  were  made  in  the  manner  prescribed, 
—  which  in  that  act  expressly  required  the  approval  of 
the  secretary  of  the  interior, —  no  title  vested. 

The  grant  under  consideration  manifestly  does  not  fall 
within  the  category  of  a  grant  in  place,  as  the  definite  or 
permanent  location  of  the  route  of  the  road  did  not  serve 
to  identify  the  particular  lands  affected  by  it.  Being  of 
three  odd  sections  out  of  six  along  the  line  of  the  road, 
a  permanent  location  was  not  sufficient  by  itself  to 
identify  the  particular  odd  sections  to  which  the  grant 
should  apply.  So  it  was  provided  that  there  should  be 
a  selection,  and  this  determines  the  character  of  the 
grant  as  one  of  quantity,  and  not  in  pjace ;  and  it  has 
been  so  designated  and  treated  by  the  land  department. 
The  Hon.  L.  Q.  C.  Lamar,  Secretary  of  the  Interior, 
says,  in  discussing  the  act,  that  it  ^'was  not  a  grant  of 
lands  in  place,  or  of  specific  lands,  but  a  grant  of  quan- 
tity, to  be  selected  from  odd-numbered  sections  within 
certain  boundaries  to  be  fixed  and  defined  by  construc- 
tion of  sections  of  the  road  of  ten  miles  each"  :  Rine- 
hart  V.  Road  Co.  5  Land  Dec.  Dep.  Int.  650.  The  Hon. 
Hoke  Smith  says:  '*This  is  a  grant  of  quantity,  viz., 
three  alternate  sections  per  mile,  to  be  selected  within 
six  miles  of  the  road'*  :  In  re  WillametteVaL  &  Cas,  Mount. 
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Wag.  R.  Co.  18  Land  Dec.  Dep.  Int.  25.  And  see  Wil- 
lamette Val.  &  Gas.  Mount.  Wag.  R.Co.  v.  Bruner^  22  Land 
Dec.  Dep.  Int.  654 ;  In  re  Willamette  Val.  &  Caa.  Mount. 
Wag.  R.  Co.  29  Land  Dec.  Dep.  Int.  344.  The  language 
of  the  act  is  that  there  be,  and  hereby  is,  granted  alter- 
nate sections,  '*to  be  selected  within  six  miles  of  the 
road."  By  the  interpretation  of  the  land  department, 
the  selection  is  to  be  made  by  the  state  or  its  grantee,  and 
it  is  not  competent  for  the  secretary  of  the  interior  to 
restrict  the  right  to  anything  less  than  the  entire  grant, 
save  only  such  lands  as  were  excluded  by  the  terms  of 
the  act:  Willamette  Val.  &  Cas.  Mount.  Wag.  R.  Co.  v. 
Bruner,  26  Land  Dec.  Dep.  Int.  356  ;  In  re  Willamette  Val. 
&  Cas.  Mount.  Wag.  R.  Co.  29  Land  Dec.  Dept.  Int.  344. 
But,  does  the  mere  selection  by  the  state  or  its  grantee 
pass  title,  or  does  it  require,  in  addition,  the  approval 
of  the  secretary  of  the  interior,  before  the  grant  may  be 
said  to  become  absolute,  as  in  cases  where  it  is  made 
necessary  by  express  provision?  After  much  research 
and  deliberation,  we  have  come  to  the  conclusion  that 
his  approval  is  a  necessary  prerequisite,  and  that  title 
does  not  pass  without  it.  The  interior  department  has 
been  intrusted,  by  appropriate  legislation,  with  the  super- 
vision and  the  sale  and  disposal  of  the  public  domain.  By 
virtue  of  that  power  and  authority,  the  land  department 
has  been  organized,  and  a  regular  course  of  procedure 
prescribed,  whereby  the  rights  of  purchasers  and  grantees 
may  be  ascertained  and  determined.  Laws  relating  to 
the  disposal  of  public  lands  must  be  presumed  to  have 
been  enacted  with  a  view  to  their  administration  by  and 
through  this  department ;  and,  if  a  grant  is  involved, 
that  necessarily  becomes  a  subject  of  its  administration  as 
well.  By  Section  441,  Rev.  Stat.  U.  S.  *'the  secretary  of 
the  interior  is  charged  with  the  supervision  of  all  public 
business  relating  to     *     *     *     the  public  land,  includ- 
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ing  mines."  By  section  453  it  is  provided  :  **The  com- 
missioner of  the  general  land  department  shall  perform, 
under  the  direction  of  the  secretary  of  the  interior,  all 
executive  duties  appertaining  to  the  surveying  and  sale 
of  the  public  lands  of  the  United  States,  or  in  anywise 
respecting  such  public  lands,  and,  also,  such  as  relate  to 
private  claims  of  land,  and  the  issuing  of  patents  for  all 
agents  [grants]  of  land  under  the  authority  of  the  govern- 
ment ;"  and  by  section  2478  :  ''The  commissioner  of  the 
general  land  office,  under  the  direction  of  the  secretary 
of  the  interior,  is  authorized  to  enforce  and  carry  into 
execution,  by  appropriate  regulations,  every  part  of  the 
provisions  of  this  title  [relating  to  public  lands]  not  other- 
wise specially  provided  for."  Construing  these  statutes, 
Mr.  Justice  Lamar  says,  in  Knight  v.  United  States  Land 
Assoc,  142  U.  S,  161  (12  Sup.  Ct.  258):  *'The  phrase, 
*under  the  direction  of  the  secretary  of  the  interior,'  as 
used  in  these  sections  of  the  statute,  is  not  meaningless, 
but  was  intended  as  an  expression,  in  general  terms,  of 
the  power  of  the  secretary  to  supervise  and  control  the 
extensive  operations  of  the  land  department,  of  which 
he  is  the  head.  It  means  that  in  the  important  matters 
relating  to  the  sale  and  disposition  of  the  public  domain, 
the  surveying  of  private  land  claims,  and  the  issuing  of 
patents  thereon,  and  the  administration  of  the  trusts 
devolving  upon  the  government  by  reason  of  the  law  of 
congress  or  under  treaty  stipulations  respecting  the  pub- 
lic domain,  the  secretary  of  the  interior  is  the  supervising 
agent  of  the  government,  to  do  justice  to  all  claimants, 
and  preserve  the  rights  of  the  people  of  the  United  States . ' ' 
And,  quoting  from  his  ruling  while  secretary  of  the  inte- 
rior. In  re  Pueblo  City  of  San  Francisco ,  5  Land  Dec.  Dep. 
Int.  494,  he  continues:  '*The  statutes,  in  placing  the 
whole  business  of  the  department  under  the  supervision 
of  the  secretary,  invests  him  with  the  autliority  to  review, 
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reverse,  amend,  annul,  or  affirm  all  proceedings  in  the 
department  having  for  their  ultimate  object  to  secure  the 
alienation  of  any  portion  of  public  lands,  or  the  adjust- 
ment of  private  claims  of  lands,  with  a  just  regard  to  the 
rights  of  the  public  and  private  parties.  Such  supervision 
may  be  exercised  by  direct  orders  or  by  review  on  appeals. 
The  mode  in  which  the  supervision  shall  be  exercised  in 
the  absence  of  statutory  direction  may  be  prescribed  by 
such  rules  and  regulations  as  the  secretary  may  adopt. 
When  proceedings  affecting  titles  to  lands  are  before  the 
department,  the  power  of  supervision  may  be  exercised 
by  the  secretary  whether  or  not  these  proceedings  are 
called  to  his  attention  by  formal  notice  or  by  appeal.  It 
is  sufficient  that  they  are  brought  to  his  notice.  The 
rules  prescribed  are  designed  to  facilitate  the  department 
in  the  dispatch  of  business,  not  to  defeat  the  supervision 
of  the  secretary." 

So,  it  was  said  in  Williams  v.  United  States,  138  U.  S. 
514,  524  (11  Sup.  Ct.  457,  461):  '*It  is  obvious— it  is 
common  knowledge — that  in  the  administration  of  such 
large  and  varied  interests  as  are  intrusted  to  the  land  de- 
partment, matters  not  foreseen,  equities  not  anticipated, 
and  which  are  therefore  not  provided  for  by  express 
statute,  may  sometimes  arise,  and  therefore  that  the 
secretary  of  the  interior  is  given  the  superintending  and 
supervising  power  which  will  enable  him,  in  the  face  of 
these  unexpected  contingencies,  to  do  justice."  And 
again,  in  Steel  v.  St.  Louis  Smelt.  Co,  106  U.  S.  447 
(1  Sup.  Ct.  389),  Mr.  Justice  Field  says  :  **That  depart- 
ment,  as  we  have  repeatedly  said,  was  established  to 
supervise  the  various  proceedings  whereby  a  conveyance 
of  the  title  from  the  United  States  to  portions  of  the 
public  domain  is  obtained,  and  to  see  that  the  require- 
ments of  different  acts  of  congress  are  fully  complied 
with."     For  later  expressions  of  the  federal  supreme 
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court  to  the  same  purpose,  see  Michigan  Land  &  Lam. 
Co.  V.  Rust,  168  U.  S.  589  (18  Sup.  Ct.  208),  and  cases 
there  cited.  With  this  ample  power  in  the  secretary  of 
the  interior,  it  is  not  supposable  that  congress  intended 
to  pass  title  by  the  grant  upon  the  mere  selection  by  the 
grantee  without  appropriate  supervision  thereof  by  that 
functionary.  There  are  matters  of  importance  for  him 
to  pass  upon  before  it  can  be  said  that  in  the  discharge 
of  the  duties  imposed  upon  him  by  the  general  statutes 
he  has  duly  and  fully  administered  the  grant.  He  must 
see  that  selections  are  within  the  limits  of  the  grant, 
that  they  are  not  lands  previously  disposed  of,  and  that 
they  do  not  exceed  the  quantity  granted  ;  and,  unless  he 
has  done  this,  and  approved  the  selection,  the  grant  has 
not  been  duly  administered,  and  no  title  can  pass.  This 
seems  to  be  the  interpretation  placed  upon  the  grant  by 
congress  in  adopting  the  act  of  June  18,  1874.  It  re- 
quires that  patents  for  said  lands  shall  issue  to  the  State 
of  Oregon  or  its  grantees  as  fast  as  the  same  shall,  under 
said  grant,  be  selected  and  certified.  While  it  was  not 
intended  thereby  to  ingraft  upon  the  original  act  a  con- 
dition that  the  patents  should  issue  as  a  prerequisite  to 
the  passing  of  the  title,  it  indicates  quite  clearly  that 
the  primary  intention  of  congress  was  that  the  selection 
should  receive  the  certification — or,  in  other  words,  the 
approval — of  the  secretary  of  the  interior,  before  the 
grant  should  become  eflfective.  This  seems  also  to  have 
been  the  practice  of  the  department  touching  these  very 
lands.  The  secretary  of  the  interior,  writing  to  the  com- 
missioner of  the  general  land  oflBce  of  date  January  5, 
1894,  relating  to  five  lists  of  land  numbered  4,  5,  6,  7, 
and  8,  aggregating  one  hundred  and  sixty-one  thousand 
two  hundred  and  seventy-four  and  forty-two  hundredths 
acres,  which  he  had  sent  up  with  a  recommendation  that 
they  be  approved,  says:    **I  have,  therefore,  approved 
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the  lists  submitted,  which  are  herewith  returned,  as  the 
basis  of  patents  to  be  issued  to  the  company.  *  *  * 
As  to  the  lands  covered  by  pending  selections  which  are 
in  conflict  with  adverse  claims,  I  reserve  decision,  leav- 
ing the  matter  to  be  determined  according  to  the  facts 
in  each  individual  case."  In  re  Willamette  Vol,  &  Cos. 
Mount.  Wag.  R.  Co.  18  Land  Dec.  Dept.  Int.  25.  We 
are  not,  however,  without  judicial  authority  to  the  same 
purpose.  Judge  Bellinger,  of  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon,  in  Altschul  v.  Git- 
tings  (C.  C),  102  Fed.  36,  38, —  a  case  involving  this 
grant, — says:  **The  approval  and  certification  of  the 
lands  by  the  land  department  is  a  necessary  preliminary 
to  the  identification  of  the  lands  taken.  Without  identi- 
fication, the  grant  can  not  attach ;  and,  until  it  does 
attach,  there  is  no  title  that  can  be  subject  of  levy  and 
sale  for  taxes  or  otherwise."  As  to  the  forty-acre  tract, 
there  was,  by  stipulation,  no  approval  by  the  secretary 
of  the  interior  earlier  than  June  25,  1899,  and,  as  to  lots 
5  and  6,  before  1893 ;  so  that  the  title  could  not  have 
passed  at  an  earlier  period.  It  being  conceded  that  the 
statute  of  limitations  does  not  run  while  title  is  in  the 
government,  it  is  apparent  that  it  has  not  since  run  as 
to  either  of  these  parcels ;  hence  the  court  should  have 
instructed  a  verdict  for  the  plaintiflF,  as  requested.  The 
judgment  will  be  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  seem  proper,  not  in- 
consistent with  this  opinion.  Reversed. 
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From  Coos:    Henry  L.  Benson,  Judge. 


*  Note.— On  the  question  whether  contributory  negligence  will  be  Imputed  as 
a  matter  of  law  to  a  plain Liff  whom  terror  or  excitement,  brought  about  by  the 
negligence  of  the  defendant,  causes  to  act  erroneously  or  to  adopt  a  perilous 
alternative  in  endeavoring  to  escape  the  injury  which  such  negligence  threatens, 
■ee  12  Am.  A  Eng.  R.  R.  Gas.  789.>-Repobter. 
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Highways— Defective  Road  Record  as  Evidence.  .J6_30I 

1.  In  an  action  for  damages  by  a  traveler  for  Injuries  sustained  through  an 
encroachment  on  a  highway,  evidence  of  the  establishment  of  the  road,  though 
irregular,  or  even  void,  is  competent  to  show  the  original  location  of  the  road, 
when  coupled  with  evidence  of  user  following  the  lines  established  for  a  period 
equal  to  the  statute  of  limitations  for  adverse  possession:  Bayard  v.  SUandard 
OaCb.9^  Or.4  88,  followed. 

Liability  to  Damages  fob  Obstructing  Highway. 

2  An  unauthorized  encroachment  upon  or  obstruction  of  a  public  road  Is  a 
nuisance,  and  a  traveler,  who,  while  using  ordinary  care,  is  Injured  In  conse- 
quence of  such  nuisance,  has  a  cause  of  action  against  the  person  responsible 
therefor. 

Amending  Pleading  During  Tbial— Discretion. 

3.  In  an  action  of  damages  for  injuries  occasioned  by  an  unlawful  excavsr 
lion  In  a  public  road,  where  the  answer  tacitly  admitted  that  defendant  had 
made  the  excavation,  it  was  not  an  abuse  of  discretion  to  refuse  an  application 
during  the  trial  to  amend  by  adding  a  denial  that  defendant  made  the  excava- 
tion and  an  allCKatlon  that  it  was  made  by  a  contractor  for  defendant. 

Contributory  Negligence  —  Defective  Appliances. 

4.  In  actions  against  municipalities  for  Injuries  caused  by  defective  high- 
ways, the  plaintiff  Is  not  chaigeable  with  contributory  negligence  because  of 
defects  in  his  equipment,  unless  these  were  actually  or  constructively  known  to 
him:    Gardner  v.  Wcuco  OmrUp,  87  Or.  892,  400,  applied. 

Sudden  Danger*— Contributory  Negligence. 

5.  Where  plaintiff  was  injured  by  his  team  and  wagon  falling  Into  an  exca- 
vation made  by  defendant  In  a  public  highway,  the  fact  that  plaintiff,  when  sud- 
denly and  unexpectedly  confronted  with  the  difficulty,  did  not  act  In  the  best 
way,  or  exercise  that  presence  of  mind  required  of  a  prudent  man  under  ordinary 
circumstances,  does  not  constitute  contributory  negligence,  and  is  not  a  defense 
to  an  action  for  damages. 

Action  for  Damages— Question  for  Jury. 

6.  In  an  action  for  damages  for  Injuries  sustained  by  a  team  backing  Into  an 
excavation  made  by  defendant  In  a  public  highway,  the  questions  of  the  care 
exercised  by  plaintiff  at  the  time  of  the  accident,  and  whether  he  was  a  skillful 
driver,  were  properly  submitted  to  the  jury. 
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This  is  an  action  by  J.  H.  Nosier  against  the  Coos  Bay, 
Roseburg  &  Eastern  Railroad  &  Navigation  Company 
to  recover  damages  for  injuries  to  plaintiff  from  being 
thrown  over  an  embankment,  alleged  to  have  been  made 
by  the  defendant  company  within  the  limits  of  a  public 
highway.  In  1874  the  county  court  of  Coos  County 
attempted  to  locate  a  county  road,  sixty  feet  wide,  from 
Coquille  City  to  North  Fork  Bridge,  which  was  open  to 
travel,  and  has  ever  since  been,  and  now  is,  used  as  a 
public  highway,  and  one  of  the  principal  thoroughfares 
of  the  county.  In  consequence  of  some  supposed  irregu- 
larities in  its  proceedings,  the  county  court,  in  1886, 
attempted  to  relocate  the  road  over  the  route  formerly 
surveyed.  Some  time  between  1890  and  1893,  in  the 
construction  of  the  defendant's  railroad,  a  cut  about 
thirty  feet  deep  was  made  at  a  point  where  the  wagon 
road  passes  along  the  side  of  a  hill,  immediately  below, 
and  only  three  or  four  feet  from,  the  beaten  roadway, 
and  within  its  exterior  limits.  This  cut  was  made  with- 
out any  agreement  with  the  county  court  for  the  use  of 
the  highway  by  the  railroad  company,  and  left  a  space 
of  only  ten  or  eleven  feet  between  a  bank  four  or  five 
feet  high  on  the  upper  side  of  the  road  and  the  edge  of 
the  cut,  which  at  the  time  of  the  accident  was  not  guarded 
or  protected  in  any  way.  Prior  to  the  construction  of 
the  railroad,  the  hillside  below  the  beaten  wagon  track 
had  a  slope  of  perhaps  twenty-five  or  thirty  degrees,  and 
was  covered  with  brush  and  timber.  On  the  morning  of 
October  18,  1897,  the  plaintiff,  who  resides  at  Coquille 
City,  hired  a  team  and  light  spring  wagon,  and,  with  his 
wife  and  two  other  ladies,  drove  out  five  or  six  miles,  to 
Norway.  This  was  his  first  trip  over  the  road  since  the 
construction  of  the  railway.  Some  time  in  the  afternoon, 
after  loading  into  the  wagon  five  or  six  boxes  of  apples, 
they  started  to  return  home.     As  they  reached  a  point 
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opposite  to,  or  a  few  feet  beyond,  the  excavation  made 
in  the  construction  of  defendant's  railroad,  and  while 
ascending  a  steep  incline,  they  suddenly  and  unexpect- 
edly met  another  team  and  wagon  coming  around  a  bend 
in  the  road.  As  there  did  not  seem  to  be  room  to  pass, 
the  plaintiff  stopped  his  team,  but,  owing  to  the  manner 
in  which  his  wagon  was  loaded,  the  brake  failed  to  work, 
and  the  horses,  becoming  restive  and  beyond  his  control, 
backed  the  wagon,  with  its  occupants,  over  the  bank  and 
into  the  excavation,  severely  injuring  the  plaintiff,  and 
killing  his  wife. 

Tlie  complaint  alleges  that  the  excavation  was  made 
by  the  defendant  company,  within  the  limits  of  the 
county  road,  wrongfully  and  unlawfully.  The  answer 
denies  that  it  was  wrongfully  made,  but  admits,  by  not 
denying,  that  it  was  made  by  the  defendant  company. 
It  also  sets  up  the  defense  of  contributory  negligence. 
The  trial  below  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  $1,000,  and  defendant  appeals, 
assigning  as  error  (1)  the  admission  in  evidence  of  the 
proceedings  of  the  county  court  in  the  matter  of  the  loca- 
tion and  relocation  of  the  county  road ;  (2)  in  denying 
the  application  of  the  defendant  to  amend  its  answer ; 
(3)  in  overruling  its  motion  for  a  nonsuit,  made  at  the 
close  of  plaintiff's  testimony ;  and  (4)  in  giving  and 
refusing  certain  instructions.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Joseph  IF.  Bennett,  S.  H.  Hazard,  and  William  Henry 
Effinger,  with  an  oral  argument  by  Mr.  Hazard, 

For  respondent  there  was  a  brief  over  the  names  of 
A.  J.  Sherwood,  Andrew  M.  Crawford,  and  Watson  &  Beek- 
man,  with  an  oral  argument  by  Mr.  Edtvard  Byars  Watson. 
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Mr.  Chief  Justice  Bean,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

1.  It  is  urged  that  the  court  erred  in  admitting  in 
evidence  the  records  of  the  county  court  in  the  matter 
of  the  location  and  relocation  oi  the  road,  for  the  reason 
that  they  show  on  their  face  that  the  court  was  without 
jurisdiction  over  the  subject-matter  or  the  parties  to  be 
affected  by  the  establishment  of  the  road.  We  had  occa- 
sion, in  the  recent  case  of  Bayard  v.  Standard  Oil  Co,  38  Or. 
438  (63  Pac.  614),  to  consider  the  question  of  the  compe- 
tency as  evidence  of  irregular  and  ineffectual  proceedings 
of  a  county  court  in  the  matter  of  the  establishment  of  a 
county  road  in  an  action  brought  by  a  traveler  to  recover 
damages  for  an  injury  alleged  to  have  been  received  by 
him,  caused  by  an  encroachment  by  the  defendant  on  the 
public  highway.  It  was  held,  in  effect,  that  such  pro- 
ceedings are  evidence  of  color  of  title,  and  that  a  sub- 
sequent user  by  the  public  of  the  road  attempted  to  be 
located,  for  the  statutory  period,  if  begun  and  continued 
with  reference  to  the  proceedings  of  the  county  court,  is 
proof  of  a  legal  highway,  the  full  width  designated  in 
such  proceedings.  It  is  undisputed  that  the  road,  as 
attempted  to  be  located,  was  afterwards  opened,  and, 
prior  to  the  accident,  had  been  in  continuous  use  by  the 
public  as  a  highway  for  more  than  ten  years.  The  pro- 
ceedings of  the  court  were  therefore  competent  and  ad- 
missible as  testimony,  and  in  connection  with  the  public 
user,  sufficient  proof  of  the  establishment  of  the  road 
sixty  feet  in  width . 

2.  It  is  also  admitted,  or  undisputed,  that  the  cut 
made  in  the  construction  of  the  defendant  company's 
railroad  is  within  such  sixty-foot  limit,  and  was  made 
without  permission  of  the  county  authorities.  It  is  there- 
fore a  nuisance,  and  a  traveler  who,  while  himself  using 
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ordinary  care,  is  injured  thereby,  has  a  cause  of  action 
against  the  person  or  company  responsible  therefor  :  15 
Am.  &  Eng.  Ency.  Law  (2  ed.),  433  ;  Angell  &  Durfee, 
Highw.  (2  ed.)  §  290;  Congreve  v.  Smith,  18  N.  Y.  79; 
Beck  V.  Carter,  68  N.  Y.  283. 

3.  The  answer  does  not  deny  that  the  cut  was  made 
by  the  defendant  company,  but  after  the  motion  for  a 
nonsuit  had  been  overruled,  the  defendant  applied  to  the 
court  below  for  permission  to  amend  it,  so  as  to  make 
such  denial,  and  in  support  thereof  stated  that,  if  the 
amendment  was  allowed,  it  proposed  to  show  that  it  was 
made  by  a  contractor,  and  not  by  the  company.  The 
application  for  leave  to  amend  was  denied,  and  this  rul- 
ing is  assigned  as  error.  If  it  be  conceded  that  a  railroad 
company  is  not  liable  for  an  injury  caused  by  an  excava- 
tion in  a  public  highway  made  by  a  contractor  in  the  con- 
struction of  its  road  (but  see  McAllister  v.  City  of  Albany, 
18  Or.  426,  23  Pac.  845),  there  was  no  reversible  error  in 
denying  the  application.  The  motion  was  addressed  to 
the  sound  discretion  of  the  trial  court,  and,  as  there  was 
no  abuse  thereof,  its  action  will  not  be  disturbed.  We 
must  assume,  therefore,  under  the  pleadings  and  the 
record,  that  the  cut  was  made  by  the  defendant  company, 
or  that  it  is  responsible  therefor  the  same  as  if  it  had 
been  so  made. 

4.  This  brings  us  to  the  question  of  the  plaintiff's 
contributory  negligence.  As  has  often  been  said,  con- 
tributory negligence  is  usually  a  question  for  the  jury. 
The  elements  which  enter  into  its  consideration  are  gener- 
ally of  such  a  nature  as  to  make  it  an  issue  of  fact.  In- 
deed, even  when  the  facts  are  not  disputed,  but  different 
inferences  may  be  drawn  from  them,  the  question  is  still 
for  the  jury.     In  considering  this  phase  of  the  case,  it  is 
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important  to  bear  in  mind  that  the  plaintiff  was  traveling 
along  a  public  highway,  where  he  had  a  right  to  be,  and 
that  the  defendant,  for  its  own  benefit,  and  without  the 
consent  of  the  county  authorities,  had  changed  the  face 
of  the  road,  greatly  increasing  the  danger  to  travelers. 
The  plaintiff  had  not  been  over  the  road  since  the  con- 
struction of  the  railway,  was  not  familiar  with  its  condi- 
tion, nor  did  he  know  before  he  started  in  the  morning 
that  the  brake  on  his  wagon  would  not  work  satisfacto- 
rily, or  that  his  horses  would  not  hold  a  wagon  on  a 
grade.  He  asked  for  a  gentle  team  and  a  wagon  suitable 
for  the  journey  he  desired  to  make,  and  supposed  he  had 
them.  Indeed,  the  evidence  tends  to  show  that  he  did 
have.  The  court  can  not  rule,  therefore,  as  a  matter  of 
law,  that  he  was  guilty  of  such  contributory  negligence 
as  would  prevent  a  recovery.  The  general  doctrine  ap- 
plicable to  cases  of  this  character  is  that  one  is  not  pre- 
cluded from  a  recovery,  even  against  a  municipality,  for 
an  injury  caused  by  a  defective  highway  on  account  of 
defects  in  his  vehicle  or  harness  or  vice  in  the  horse, 
unless  these  were  actually  or  constructively  known  to 
him  (15  Am.  &  Eng.  Ency.  Law  [2  ed.],  474;  Gardner 
V.  Wasco  County,  37  Or.  392,  400,  61  Pac.  834),  and  there 
is  no  proof  that  the  plaintiff  had  any  such  knowledge. 

5.  Nor  is  it  any  defense  that  he  did  not  exercise  that 
cool  and  deliberate  judgment  in  the  sudden  emergency 
confronting  him  that  subsequent  investigation  suggests 
would  have  been  the  most  prudent  course.  Where  one 
suddenly  finds  himself  in  a  place  of  danger  through  an- 
other's want  of  care,  he  can  not  be  held  guilty  of  con- 
tributory negligence  merely  because  he  does  not  act  in 
the  best  way,  or  exercise  that  presence  of  mind  required 
of  a  careful  and  prudent  man  under  ordinary  circum- 
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stances:   Beach,  Contrib.  Neg.  §  40;   Malloy  v.  Walker 
Township,  77  Mich.  448  (43  N.  W.  1012,  6  L.  R.  A.  695). 

6.  Whether  the  plaintiff  exercised  proper  care,  cau- 
tion, and  judgment  at  the  time  of  the  accident,  under 
all  the  circumstances,  and  whether  he  was  a  skilled  or 
unskilled  driver,  were  all  questions  of  fact,  and  there  was 
no  error  in  the  trial  court  submitting  them  to  the  jury. 

Several  assignments  of  error  are  based  upon  the  giving 
and  refusing  of  instructions,  but,  upon  the  whole,  we 
think  the  case  was  fairly  and  properly  submitted  to  the 
jury,  and  that  no  reversible  error  can  be  predicated 
upon  the  instructions.  The  judgment  will  therefore  be 
affirmed.  Affirmbd. 


Argned  14  February ;  decided  22  April,  1901. 
WlIiXilAMS  v.  CUIiVER. 

[64Pac.  768.]  IT  337 

Competent  Eyideitce  of  Payment—Agent.  39   33^ 

1.  Evidence  tbat  a  sum  of  money  was  given  to  a  third  person  by  a  debtor  ^  .  ^ 
with  Instructions  to  pay  it  to  a  creditor  of  the  latter  is  not  competent  evidence  of 
payment,  in  the  absence  of  testimony  that  the  third  party  was  the  agent  of  the 

creditor. 

Statements  by  Administratob  Before  His  Appointment. 

2.  Declarations  by  an  executor  or  administrator  made  before  his  appoint- 
ment are  not  competent  evidence  against  him  in  his  representative  capacity. 

Improper  Cross-Examination  as  Foundation  fob  Impeachment. 

8.    A  cross-examination  must  always  be  confined  to  material  matters  that . 
were  stated  on  the  direct  examination  or  are  properly  connected  therewith,  and 
only  such  a  cross-examination  can  be  the  foundation  for  impeachment— a  cross- 
examination  on  Immaterial  matters  or  on  matters  not  referred  toon  the  direct 
examination  can  not  be  so  used. 

Presumption  as  to  Receipt  of  Letter  Duly  Mailed. 

4.  Whatever  may  or  may  not  be  the  pre5<umptlon  elsewhere  arising  from  the 
deposit  in  the  post  office  of  an  addressed  and  stamped  letter,  the  Oregon  statute 
(Hiirs  Ann.  Laws,  1 770,  subd.  24,)  provides  tbat  such  an  act  creates  a  presump- 
tion of  law  that  the  letter  was  received  in  the  regular  course  of  the  mail. 

From  Coos  :    Henry  L.  Benson,  Judge. 
30  Or.— 22. 
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This  is  an  action  by  Jefferson  Williams,  administrator 
de  bonis  non  of  the  estate  of  P.  W.  Williams,  with  the  will 
annexed,  against  S.  J.  Culver,  upon  a  promissory  note 
executed  by  the  defendant  in  favor  of  the  plaintiflF's  in- 
testate on  August  19,  1891.  The  defense,  in  substance, 
is  that  the  note  w^as  executed  in  Douglas  County,  in 
renewal  of  an  old  note  upon  which  the  defendant  was 
entitled  to  credits  for  money  advanced  to  and  paid  out  for 
J.  H.  Williams,  a  son  of  the  deceased,  on  account  of  cer- 
tain litigation  in  Curry  County  in  which  the  son  was 
involved  ;  but,  as  the  amount  thereof  could  not  be  ascer- 
tained at  the  time  because  the  defendant's  books  were  at 
his  home  in  Curry  County,  one  hundred  miles  or  more 
distant,  it  was  understood  and  agreed  that  the  defendant 
should  execute  a  new  note  for  the  amount  then  appearing 
to  be  due  upon  the  old  one,  and  that  upon  his  return 
home  he  should  make  out  and  forward  an  itemized  state- 
ment of  his  account,  and  the  amount  thereof  should  be 
deemed  and  considered  as  a  payment  on  the  note ;  that, 
in  pursuance  of  this  agreement,  the  note  was  executed, 
and,  on  the  eighteenth  of  September,  1891,  the  defendant 
made  out  and  forwarded  by  mail  to  the  deceased  an  ac- 
count of  the  credits  to  which  he  was  entitled,  and  it  was 
then  settled  and  agreed  that  the  amount  thereof  was 
$906.  The  plaintiflf,  in  his  reply,  put  in  issue  the  allega- 
tions of  the  answer,  and  averred  that  the  alleged  settle- 
ment, if  entered  into  at  all,  was  induced  by  the  fraudulent 
representations  of  the  defendant,  and  without  knowledge 
by  the  deceased  of  the  true  facts  in  the  case.  The  judg- 
ment was  in  favor  of  the  defendant,  and  the  plaintiff 
appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  William  R.  Willis  and  Dexter  Rice. 
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For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  S,  H.  Hazard. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

1.  Upon  the  trial  the  defendant  called  as  a  witness 
one  J.  P.  Tupper,  who  testified  that  in  1885,  at  Bandon, 
in  Coos  County,  the  defendant,  in  his  presence,  gave 
Judge  Mosier,  who  was  then  on  his  way  to  Douglas 
County,  $140,  with  directions  to  deliver  it  to  the  de- 
ceased. An  objection  to  this  testimony  on  the  ground  of 
incompetency  was  overruled,  and  the  evidence  admitted. 
It  seems  to  us  clear  that  the  objection  was  well  taken. 
There  was  no  showing  that  Mosier  had  any  authority  to 
collect  money  for  the  deceased,  or  to  represent  him  in 
matters  of  that  kind,  and  so  its  delivery  to  him  with 
directions  to  pay  to  the  deceased,  without  further  proof, 
is  no  evidence  of  such  payment.  It  may  be  suggested 
that  the  error  was  harmless,  since  it  does  not  appear 
that  the  money  alleged  to  have  been  so  sent  by  Mosier 
is  any  part  of  the  amount  for  which  defendant  is  now 
claiming  credit  on  the  note  in  suit.  The  testimony  was 
presumably  offered  for  the  purpose  of  showing  that  the 
defendant  paid  to  the  deceased  the  amount  of  money 
mentioned,  and,  the  court  having  ruled  that  it  was  com- 
petent, it  is  doubtful  whether,  if  the  case  turned  on  this 
point  alone,  the  judgment  could  be  affirmed  on  the  theory 
that  its  admission  was  harmless.  During  the  progress 
of  the  trial  the  plaintiff  was  called  as  a  witness  in  his 
own  behalf,  and  testified  that  he  was  the  son  of  the  de- 
ceased, and  was  appointed  administrator  of  his  estate  in 
March,  1895 ;  that  he  was  present  at  the  time  the  note 
set  out  in  the  complaint  was  executed  by  the  defendant, 
and  that  it  was  given  for  the  amount  then  due  on  the 


340  Williams  v.  Culver.  [39  Or. 

old  note,  after  deducting  a  credit  of  $530  for  money  for- 
warded to  the  deceased  through  Walter  Sutton,  and  $170 
advanced  by  the  defendant  to  J.  H.  Williams. 

2.  Upon  cross-examination  he  was  asked,  over  the 
objection  and  exception  of  the  plaintiflF,  if  he  did  not,  at 
a  certain  time  and  place,  have  a  conversation  with  Mrs. 
Day,  the  defendant's  mother,  no  one  else  being  present, 
in  which  he  said,  in  substance,  that  his  brother,  J.  H. 
Williams,  '4iad  already  got  all  that  Sol  (referring  to  de- 
fendant) owed  his  father,  or  almost  all  that  Sol  owed 
him ;"  and  answered  that  he  did  not  have  such  a  con- 
versation with,  or  make  such  a  statement  to,  Mrs.  Day. 
The  defendant  thereafter  called  Mrs.  Day  as  a  witness, 
and  she  testified  that  the  plaintiff  came  to  her  home  some 
time  in  1891,  and,  while  in  conversation  with  her  con- 
cerning his  brother  J.  H.  Williams,  said  that  they  had 
helped  him  about  all  they  intended  to,  and  that  all  the 
defendant  owed  his  father  had  been  paid  to  him,  or  words 
to  that  effect.  It  is  a  well-settled  rule  that  the  declara- 
tions of  an  executor  or  administrator  before  his  appoint- 
ment are  not  admissible  against  him  in  his  representative 
capacity  (1  Greenleaf,  Ev.  [15  ed.]  §  179;  Niskem  v. 
Haydock,  48  N.  Y.  Supp.  895 ;  Church  v.  Howard,  79 
N.  Y.  415) ;  and  hence  Mrs.  Day's  testimony  was  clearly 
incompetent  as  proof  of  declarations  by  the  plaintiff 
against  his  interest. 

3.  It  is  argued,  however,  that  it  was  competent  for 
the  purpose  of  impeaching  the  plaintiff  by  showing  that 
he  had  made  statements  out  of  court  inconsistent  with 
his  testimony  ;  but,  before  this  position  can  be  sustained, 
it  must  appear  that  the  cross-examination  of  the  plaintiff 
was  proper.  The  cross-examination  of  a  witness  must 
be  confined  to  matters  stated  in  the  direct  examination, 


Apr.  1901.]  Williams  v.  Culver.  341 

or  properly  connected  therewith,  and  material  to  the 
matter  in  controversy  :  Ah  Boon  v.  Smithy  25  Or.  89  (34 
Pac.  1093);  Sayrea  v.  Allen,  25  Or.  211  (35  Pac.  254). 
The  cross-examination  of  the  plaintiff  in  reference  to  his 
alleged  conversation  with  Mrs.  Day  was  in  violation  of 
this  rule,  and  did  not  lay  a  foundation  for  the  subsequent 
introduction  of  impeaching  testimony.  Moreover,  it  is 
well  settled  that  a  witness  can  not  be  cross-examined  as 
to  any  fact  that  is  collateral  and  irrelevant  to  the  issue, 
merely  for  the  purpose  of  contradicting  him  by  other 
evidence,  if  he  should  deny  it,  in  order  thereby  to  dis- 
credit his  testimony  :  Goodall  v.  State,  1  Or.  334  (80  Am. 
Dec.  396);  1  Greenleaf,  Ev.  (15  ed.)  §  449.  And,  as  we 
have  already  seen,  any  declarations  the  plaintiff  may 
have  made  concerning  the  subject-matter  of  this  litiga- 
tion prior  to  his  appointment  as  administrator  were  im- 
material and  irrelevant,  and  his  cross-examination  in 
reference  thereto  could  not  lay  a  foundation  for  the 
admission  of  proof  of  his  declarations  as  impeaching 
testimony.  It  is  manifest,  therefore,  that  both  the  cross- 
examination  of  the  plaintiff  and  the  admission  of  the 
testimony  of  Mrs.  Day  were  erroneous,  and,  as  they  bore 
directly  on  the  vital  questions  in  the  case,  the  court  can 
not  say  that  they  did  not  affect  the  result  of  the  trial. 

4.  It  is  further  insisted  that  the  court  was  in  error  in 
charging  the  jury  that  it  is  a  presumption  of  law  that  a 
letter  duly  directed  and  mailed  was  received  in  the  regular 
course  of  the  mail.  It  would  seem  from  the  authorities, 
generally,  that  depositing  a  letter  in  a  post  oflSce,  prop- 
erly addressed  and  stamped,  is  prima  facie  proof  that  it 
was  received  by  the  person  to  whom  it  was  addressed  in 
due  course  of  mail,  but  that  this  is  an  inference  of  fact, 
and  not  a  presumption  of  law:  13  Am.  &  Eng.  Ency. 
Law  ( — ed.),  260  ;   Howe  Ins,  Co.y,  Marple,  1  Ind.  App. 
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411  (27  N.  E.  633);  Austin  v.  Holland,  69  N.  Y.  571  (25 
Am.  Rep.  246);  Sullivan  v.  Kuykendall,  82  Ky.  483  (56 
Am.  Rep.  901).  Butourstatute(Hiir8Ann.Laws,  §  776, 
subd.  24,)  provides  "that  a  letter  duly  directed  and  mailed 
was  received  in  the  regular  course  of  the  mail"  is  a  pre- 
sumption of  law.  There  was  therefore  no  error  in  the 
court  so  charging  the  jury.  For  the  reasons  given  the 
judgment  must  be  reversed,  and  the  cause  remanded  for 
a  new  trial.  Reversed. 


Argued  27  February;  decided  29  April,  1901. 
FRASIEB  V.  NEW  ZBAIiAND  INSURANCE  CO. 

[64Pac.814.] 

30   8tt 

41    4W  FiBB  iNSITtlANCB— WAIVBB  OF  CONDITIONS  IN  POLICY. 

S   ^  Where  plaintiff;  as  agent  of  derendant  insurance  company,  issued  a  policy  to 

himself,  and,  in  excess  of  his  authority,  included  a  vacancy  permit  therein,  and 
defendant,  after  learning  the  fa«ts.  canceled  a  part  of  the  policy  relating  to  goods 
not  contained  in  the  building  for  which  the  vacancy  permit  was  issued,  and 
returned  the  ratable  portion  of  the  premium  therefor,  but  retained  the  rest  of  the 
premium  Tor  over  four  months,  such  action  waived  a  condition  of  the  policy  pro- 
viding that  it  should  be  void  if  the  insured  building  was  vacant  for  ten  days, 
and  hence  plaintiff*  was  entitled  to  recover  on  the  policy,  notwithstanding  that 
the  building  was  unoccupied  and  the  vacancy  permit  was  unauthorized  and  void : 
Schmurr  v.  State  Iru,  Oo.  SO  Or.  29,  applied. 

From  Lane  :   James  W.  Hamilton,  Judge. 

This  is  an  action  by  E.  J.  Frasier  against  the  New 
Zealand  Insurance  Company  on  a  policy  of  insurance 
against  loss  by  fire.  The  plain tiflF  alleges,  in  substance, 
that  on  December  22, 1897,  the  defendant,  a  corporation, 
insured  his  household  goods,  while  in  a  frame  dwelling 
in  Eugene,  Oregon,  and  other  personal  property,  against 
loss  or  damage  by  fire  for  the  term  of  one  year,  the  policy 
issued  to  him — being  made  a  part  of  the  complaint — 
stipulating  that  "this  entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added  thereto, 
shall  be  void  if     *     *     *     a  building  herein  described 
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*  *  *  be  or  become  vacant  or  unoccupied  and  so 
remain  for  ten  days,"  and  having  indorsed  thereon  a 
license  as  follows : 

**  Permission  is  hereby  granted  the  assured  to  vacate 
the  building  containing  the  within  described  and  insured 
property  until  February  1,  1898.  Granted  December  22, 
1897. 

"E.  J.  Frasibr,  Agent." 

On  January  23,  1898,  said  building,  while  contain- 
ing plaintiff's  goods,  was  partially  destroyed  by  fire, 
whereby  he  sustained  damage  in  the  sum  of  $1,795 ; 
and  he  gave  immediate  notice  thereof  to  the  defendant, 
and  performed  all  the  conditions  imposed  upon  him  by 
the  contract  of  insurance,  but  it  has  not  paid  any  part 
of  the  loss.  The  answer  denies,  in  effect,  that  the  per- 
mit was  indorsed  on  the  policy  until  after  the  loss  was 
sustained,  or  that  the  defendant  had  any  knowledge  that 
the  said  dwelling  was  unoccupied  until  after  the  fire  oc- 
curred ;  and  alleges  that  the  plaintiff,  on  February  10, 
1898,  paid  the  premium,  but  it  was  received  without 
knowledge  that  the  dwelling  was  or  had  been  unoccupied 
more  than  ten  days  continuously  prior  to  the  fire  ;  that 
on  March  5,  1898,  defendant  canceled  said  policy  in 
respect  to  certain  personal  property  not  in  the  dwelling 
or  injured  by  the  fire,  and  returned  a  proportionate  part 
of  the  premium  therefor,  and  on  June  16,  1898,  having 
discovered  that  said  dwelling  was  vacant  at  the  time  of 
the  fire,  and  had  been  unoccupied  more  than  ten  days 
prior  thereto,  it  tendered  to  the  plaintiff  the  remainder 
of  the  premium,  which  he  refused  to  accept,  whereupon 
it  deposited  the  same  in  court  for  him.  The  reply  denied 
the  allegations  of  new  matter  in  the  answer,  and  averred 
that,  as  defendant's  local  agent,  he  issued  the  policy 
to  himself,  and  on  the  same  day  indorsed  thereon  the 
vacancy  permit,  and  immediately  gave  notice  thereof  to 
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the  defendant,  which  made  no  objection  thereto ;  that 
on  February  10,  1898,  the  defendant  had  knowledge  of 
the  vacancy  of  said  building,  and  all  the  circumstances 
preceding  and  attending  the  fire,  on  which  day  it  received 
the  premium,  and  thereby  waived  the  condition  of  the 
policy,  and  ought  now  to  be  estopped  to  deny  the  same. 
The  trial  of  the  cause  resulting  in  a  judgment  for  plain- 
tiff in  the  sum  of  $1,700,  the  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Lewis 
B,  Cox^  with  an  oral  argument  by  Mr.  Wirt  Minor. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Thompson  &  Hardy. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  court  instructed  the  jury,  in  effect,  that  if  they 
found  that  the  defendant,  after  the  fire,  received  the 
premium,  with  knowledge  that  the  dwelling  containing 
the  insured  goods  had  become  vacant  and  remained  un- 
occupied more  than  ten  days  continuously  prior  to  the 
loss,  it  thereby  waived  the  condition  of  the  policy,  and 
plaintiff  was  entitled  to  recover  the  amount  of  his  loss  ; 
but  if  they  should  find  that  the  defendant  received  the 
premium  in  ignorance  of  the  vacancy  of  the  building,  and 
oflFered  to  return  it  as  soon  thereafter  as  it  discovered 
that  the  condition  of  the  policy  in  that  respect  had  been 
violated,  the  defendant  was  entitled  to  a  verdict.  An 
exception  having  been  taken  to  this  portion  of  the  charge, 
it  is  necessary  to  state  the  substance  of  the  testimony  to 
which  it  is  applicable.  The  plaintiff  testified  that  on 
December  22,  1897,  as  the  defendant's  local  agent,  he 
issued  to  himself  the  policy  in  question,  and  mailed  a 
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notice  thereof  to  W.  P.  Thoraas,  the  defendant's  general 
manager  in  the  United  States  at  San  Francisco ;  and  on 
the  same  day,  having  concluded  to  go  to  California,  he 
wrote  the  vacancy  permit  on  the  policy,  prepared  a  mem- 
orandum thereof,  which  he  inclosed  in  a  postage-prepaid 
envelope  addressed  to  Thomas,  gave  the  letter  to  an  ac- 
quaintance, and  saw  him  deposit  it  in  the  United  States 
post  oflSce  at  Eugene,  whereupon  he  immediately  went  to 
California,  whither  his  wife  had  preceded  him,  and  they 
were  visiting  in  that  state  when  the  fire  occurred ;  and 
that  Thomas  never  made  any  objection  to  the  issuance 
of  the  permit  until  after  the  loss  was  sustained.  The 
latter,  however,  testified  that  no  notice  of  the  vacancy 
permit  was  ever  received  by  him  until  after  the  fire.  If 
the  jury  believed  that  the  letter  notifying  Thomas  of  the 
issuance  of  said  permit  was  mailed  as  the  plaintiff  testi- 
fied, they  might  have  concluded  that  the  general  manager 
received  it ;  for  our  statute  provides  that  a  letter  duly 
directed  and  mailed  is  presumed  to  have  been  received  in 
the  regular  course  of  the  mail  (Hill's  Ann.  Laws,  §  776, 
subd.  24);  and  hence  the  jury  could  have  found  that  the 
defendant  at  the  time  it  received  the  premium  had  notice 
of  the  issuance  of  the  vacancy  permit. 

From  the  correspondence  between  the  parties  it  appears 
that  the  defendant  was  informed  by  the  plaintiff  about 
February  5,  1898,  that  the  man  who  had  charge  of  his 
property  at  Eugene  prior  to  and  at  the  time  of  the  fire 
did  not  sleep  in  the  house,  but  went  there  every  night 
and  morning  to  notice  its  condition.  The  plaintiff,  on 
Februaiy  8,  1898,  advised  Thomas  by  letter  that  he  had 
a  written  permit  to  vacate  the  house  until  February  1  of 
that  year,  and  inclosed  a  draft  for  $16.83,  the  premium 
on  his  policy  of  insurance,  less  his  commission  ;  and  two 
days  thereafter  the  cashier  of  the  defendant  company 
mailed  the  plaintiff  a  receipt  for  the  sum  so  paid,  placing 
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it  to  the  credit  of  the  agency  account,  and  at  the  same 
time  Thomas  informed  him  that  no  notice  had  ever  been 
received  of  the  permit  to  vacate  the  building,  and  request- 
ing him  to  mail  a  copy  thereof,  upon  receipt  of  which 
Thomas,  on  February  14,  1898,  wrote  to  him  again,  noti- 
fying him  that  he  disapproved  the  issuance  of  the  permit. 
The  defendant,  on  March  5,  1898,  in  pursuance  of  a  stip- 
ulation of  the  policy,  canceled  that  part  of  it  relating  to 
certain  personal  property  not  in  the  building,  and  sent 
the  plaintiff  a  check  for  $4.10,  the  amount  of  the  return 
premium,  but  retained  the  sum  of  $12.73  until  June  16, 
1898,  when  it  was  tendered  to  the  plaintiff  after  this 
action  was  commenced.  The  defendant's  theory  is  that, 
although  it  had  knowledge  when  it  received  the  premium 
that  the  building  was  vacant,  and  had  been  unoccupied 
more  than  ten  days  before  the  loss  occurred,  the  money 
was  accepted  by  it  in  consequence  of  the  plaintiff's  false 
representation  that  he  had  a  vacancy  permit ;  and  that, 
while  he  could  not  issue  to  himself  such  a  permit  which 
would,  without  ratification,  be  binding  upon  the  insurance 
company,  it  had  other  agents  in  this  state  who  were  in- 
vested with  sufficient  authority  to  grant  such  a  license, 
and  that,  relying  upon  the  validity  of  the  permit,  which 
could  have  been  issued  by  such  an  agent,  and  upon  said 
false  representations,  no  waiver  can  be  predicated  upon 
tlie  acceptance  or  retention  of  the  premium.  It  will  be 
remembered  that  the  defendant,  four  days  after  receiving 
the  premium,  knew  that  the  vacancy  permit  had  been 
issued  by  the  plaintiff,  and,  having  kept  the  money  four 
months  and  two  days  without  having  offered  to  return  it, 
except  the  ratable  proportion  upon  that  part  of  the  policy 
that  was  canceled,  the  question  presented  by  the  excep- 
tions to  the  instruction  complained  of  is  whether,  by  the 
acceptance  or  the  retention  of  the  premium,  the  defend- 
ant thereby  waived  the  condition  of  the  policy. 
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It  is  evident  that  the  condition  rendering  the  policy 
void  if  the  building  containing  the  insured  goods  became 
vacant  and  remained  unoccupied  ten  days  was  inserted 
for  the  benefit  of  the  insurance  company  ;  for  it  is  reason- 
able to  assume  that,  if  the  building  were  occupied,  the 
occupants  might  be  able  to  extinguish  a  fire  or  remove 
the  goods  therefrom,  and  thus  mitigate  threatened  injury. 
Conditions  prescribed  by  insurance  companies  for  their 
benefit  or  protection  can,  of  course,  be  waived  by  them 
at  any  time ;  and,  since  forfeitures  are  deemed  odious, 
courts  are  prompt  to  lay  hold  of  circumstances  that  indi- 
cate an  election  to  waive  the  conditions  imposed  :  Knicker- 
bocker Life  Ins.  Co.y.  Norton,  96  U.  S.  234  ;  Insurance  Co, 
V.  Eggleston,  96  U.  S.  572 ;  Hartford  Life  Ins.  Co.  y.  Un- 
sell,  144  U.  S.  439  (12  Sup.  Ct.  671) .  In  Weidert  v.  State 
Ins.  Co.  19  Or.  261  (20  Am.  St.  Rep.  809,  24  Pac.  242), 
it  was  held  that  a  waiver  which  would  preclude  an  insur- 
ance company  from  relying  upon  the  terms  of  its  policy 
to  defeat  an  action  for  the  recovery  of  a  loss  sustained 
by  a  fire  must  be  in  the  nature  of  an  estoppel.  In  Hollis 
V.  Insurance  Co.  65  Iowa,  454  (21  N.  W.  774),  a  more  just 
rule,  in  our  judgment,  is  announced  by  Mr.  Justice  Reed, 
who,  in  speaking  of  the  contention  of  an  insurance  com- 
pany that  acts  sufficient  to  constitute  a  waiver  of  the 
conditions  of  its  policy  must  be  in  the  nature  of  an  equi- 
table estoppel,  says :  "Its  position  is  that,  to  constitute 
a  waiver  of  the  provisions  of  the  policy  providing  for  the 
forfeiture,  the  acts  relied  on  must  be  attended  with  such 
equitable  circumstances  as  would  create  an  estoppel ; 
and,  as  plaintiff  was  not  induced  by  the  acts  in  question 
to  in  any  manner  change  his  position  with  reference  to 
the  subject  of  the  negotiation,  and  as  the  acts  were  done 
after  the  forfeiture  occurred,  they  do  not  create  an  es- 
toppel. We  think,  however,  that  this  position  is  not  ten- 
able.     The  principle  on  which  the  waiver  of  a  forfeiture 
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has  been  maintained  in  such  cases  is  undoubtedly  similar 
to  that  of  estoppel.  It  was  so  held  by  this  court  in  Viele 
V.  Oermania  Ins.  Co.  26  Iowa,  9.  But  we  think  it  is  not 
true  that  such  waiver  can  be  created  only  by  such  acts 
or  conduct  as  would  create  a  technical  estoppel.  Neither 
forfeitures  nor  estoppels  are  favored  by  the  law,  and  it 
follows  necessarily  from  this  consideration  that  the  waiver 
of  a  forfeiture  may  be  sustained  by  circumstances  which 
do  not  present  the  strong  equities  which  would  be  re- 
quired to  create  an  estoppel.  When  plaintiflF  asserted  a 
claim  under  the  policy  for  the  loss,  and  defendant  was 
informed  of  the  facts  out  of  which  the  forfeiture  grew,  it 
had  the  right  at  once  to  treat  the  contract  as  at  an  end. 
If  it  had  elected  simply  to  remain  silent,  perhaps  a  waiver 
could  not  have  been  inferred  from  its  silence ;  but  if, 
with  knowledge  of  the  circumstances,  it  continued  to  treat 
the  contract  as  of  binding  force,  and  induced  plaintiff  to 
act  in  that  belief,  the  rule  holding  that  it  thereby  waived 
the  forfeiture  is  a  very  just  one." 

In  Schmurr  v.  State  Ins,  Co,  30  Or.  29  (46  Pac.  363),  it 
was  held  that  where  an  insurance  company,  after  knowl- 
edge of  facts  that  render  void  one  of  its  policies,  retains 
the  premium,  and  fails  to  cancel  the  policy,  it  waives  the 
forfeiture.  In  that  case  the  contract  of  insurance  pro- 
vided that  it  should  become  null  and  void  by  the  erection 
of  an  adjoining  building  within  certain  prohibited  limits 
without  the  written  consent  of  the  insurance  company. 
The  policy  was  issued  by  a  local  agent,  who  delivered  it 
to  the  assured  before  all  the  premium  had  been  paid,  and, 
an  electric  car  barn  having  been  built  within  the  prohib- 
ited distance,  the  agent  was  informed  thereof  by  the  in- 
sured, who  inquired  the  amount  of  additional  premium 
required  in  consequence  of  the  increased  risk.  The 
agent,  with  knowledge  of  the  erection  of  the  building, 
accepted  the  money  due  on  the  premium,  wrote  to  the 
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company  to  ascertain  the  additional  amount  required  on 
account  of  the  augmented  hazard,  and  upon  receipt  of 
its  answer  notified  the  assured  thereof.  But  the  latter 
never  made  any  further  payments,  nor  was  the  policy 
canceled.  A  short  time  thereafter  the  property  insured 
was  burned,  and  it  was  held  that  the  conditions  of  the 
policy  were  waived.  In  Milkman  v.  United  Mut.  Ins.  Co. 
20  R.  I.  10  (36  Atl.  1121),  the  plaintiff's  goods  in  a  store 
were  insured  by  the  defendant  under  a  policy  wherein  it 
was  stipulated  that  the  plaintiff  would  maintain  "the 
automatic  sprinkler  equipments  now  in  use  in  full  work- 
ing order  during  the  continuance  of  the  policy."  The 
plaintiff  never  complied  with  this  requirement,  and,  the 
goods  having  been  destroyed  by  fire,  the  insurance  com- 
pany accepted  the  premium  after  the  loss,  and  with 
knowledge  of  the  fact  that  there  were  no  sprinklers  in 
the  store.  In  that  case  the  defendant's  counsel  conceded 
that  the  rule  contended  for  by  the  plaintiff  herein  applied 
to  the  provisions  of  a  policy  relating  to  its  forfeiture  for 
nonpayment  of  the  premium,  but  denied  its  application 
to  other  cases  of  forfeiture,  and  also  to  the  receipt  of  the 
premium  after  loss.  Mr.  Justice  Stinbss  speaking  for 
the  court  in  deciding  the  case,  says  :  ''We  see  no  suffi- 
cient reason  for  a  distinction  either  in  the  case  of  forfeit- 
ure or  the  time  of  the  waiver.  It  is  just  as  consistent 
for  a  company  to  take  the  premium  after  it  knows  of  a 
breach  of  one  condition,  and  theYi  say  that  the  policy  is 
void,  as  it  is  to  do  so  for  breach  of  another  condition,  and 
equally  so  after  or  before  a  loss."  In  Continental  Ins. 
Co.  V.  Chew,  11  Ind.  App.  330  (54  Am.  St.  Rep.  506,  38 
N.  E.  417),  in  consideration  of  a  premium  payable  in 
installments,  a  policy  was  issued  which  contained  a  stip- 
ulation to  the  effect  that  the  insurance  company  should 
not  be  liable  for  any  loss  occurring  while  any  part  of  the 
premium  remained  overdue  and  unpaid.     A  loss  having 
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been  sustained  during  a  breach  of  such  condition,  the  in- 
surance company,  with  full  knowledge  thereof,  accepted 
the  premium  ;  and  it  was  held  that  the  condition  of  the 
policy  was  thereby  waived.  Mr.  Justice  Gavin,  speak- 
ing for  the  court  in  deciding  the  case,  says  :  "Although 
the  company  has  a  right  to  rely  upon  such  default  by  the 
insured  as  a  defense,  if  it,  with  knowledge  of  a  loss,  ac- 
cepts the  premium,  it  thereby  waives  the  forfeiture,  and 
restores  the  policy  to  its  full  force  and  eflfect.  Such  ac- 
ceptance does  not  simply  revive  the  policy  as  to  the  future, 
but  it  thereby  restores  to  it  its  power  and  force  from  the 
beginning." 

The  rule  is  well  settled  that  if  an  insurer  voluntarily 
accepts  or  compulsorily  collects  a  premium  after  knowl- 
edge of  a  breach  of  a  condition  in  its  policy  which  annuls 
it  upon  election,  or  retains  an  unearned  premium  after 
such  knowledge,  though  it  was  received  in  ignorance 
thereof,  it  thereby  waives  the  right  to  invoke  the  breach 
as  a  defense  to  an  action  by  the  insured  on  the  policy 
to  recover  the  indemnity  provided  for  by  the  contract 
of  insurance:  16  Am.  &  Eng.  Ency.  Law  (2  ed.),  940. 
Thus,  in  Reaper  City  Ins,  Co,  v.  Jones,  62  111.  458,  the 
premium  having  been  paid,  a  policy  of  insurance  was 
issued  containing  a  clause  that  it  should  be  void  if  gun- 
powder was  kept  in  a  certain  building  without  written 
permission .  The  assured  sustained  a  loss,  and  it  appeared 
that  at  the  time  of  the  fire  he  had  in  the  building  a  few 
pounds  of  the  prohibited  article,  which  he  kept  with  the 
knowledge  and  express  permission  of  an  agent  of  the 
insurer,  but  the  license  was  not  evidenced  by  any  written 
agreement ;  and  it  was  held  that  the  company,  having 
accepted  the  premium  with  the  knowledge  that  such 
explosive  was  kept  in  the  building,  thereby  waived  the 
condition  of  the  policy.  Mr.  Justice  Thornton,  speak- 
ing for  the  court  in  deciding  the  case,  says:    '*With  a 
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full  knowledge  of  all  the  facts,  the  company  takes  the 
money  of  the  assured  with  the  determination  at  the  time 
to  resist  the  payment  of  loss  should  any  occur.  This 
was  not  only  a  fraud,  but  a  deceit,  which  the  law  can 
never  sanction.  The  defense  set  up  is  destitute  even  of 
the  semblance  of  justice."  In  Commercial  Lis.  Co.  v. 
Spankneble,  52  111.  53  (4  Am.  Rep.  582),  it  was  held  that, 
to  permit  an  insurance  company  to  receive  a  premium 
when  it  knew  the  policy  was  not  binding,  and  which  it 
never  intended  to  pay,  would  amount  to  a  fraud.  Thus, 
in  Osterloh  v.  Insuraiice  Co.  60  Wis.  126  (18  N.  W.  749), 
it  appeared  that,  after  the  notice  of  a  breach  of  the  con- 
ditions avoiding  a  contract  of  insurance,  officers  of  a 
mutual  insurance  company  failed  to  cancel  the  policy, 
and  subsequently  made  an  assessment  upon  the  stock  of 
the  insured  in  the  company,  which  was  collected  on 
account  of  the  policy  ;  and  it  was  held  that  the  condition 
was  waived.  In  Phoenix  Ins.  Co.  v.  Tomlinson^  125  Ind. 
84  (21  Am.  St.  Rep.  203,  25  N.  E.  126,  9  L.  R.  A.  317), 
a  policy  of  insurance  issued  in  consideration  of  the  exe- 
cution of  a  promissory  note  as  a  part  payment  of  the 
premium  contained  a  stipulation  to  the  effect  that,  if 
default  were  made  in  the  payment  of  the  note,  the  policy 
should  cease  to  be  of  force  during  the  time  the  note 
remained  unpaid  after  its  maturity.  The  note  not  hav- 
ing been  paid,  a  judgment  was  recovered  against  the 
insured  for  the  amount  thereof,  whereupon  he  pro- 
cured a  stay  of  execution,  at  the  expiration  of  which  he 
paid  the  judgment,  but  after  the  insured  property  was 
destroyed  by  fire ;  and  it  was  held  that  the  right  to 
declare  a  forfeiture  was  thereby  waived. 

So,  too,  in  Schreiber  v.  Insurance  Co.  43  Minn.  367  (45 
N.  W.  708),  policies  were  issued  which  provided  that  they 
should  be  null  and  void  in  case  any  of  the  representations 
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or  statements  made  in  the  written  applications  therefor 
were  untrue.  The  insured  represented  in  his  applica- 
tions for  insurance  that  the  land,  upon  which  a  crop  of 
grain  was  growing  that  formed  the  subject  of  insurance, 
was  free  from  incumbrance,  whereas  it  was  subject  to  mort- 
gages and  liens.  A  loss  of  the  grain  by  hail  having  oc- 
curred, the  company  thereafter  took  judgment  against 
the  plaintiff  upon  the  unpaid  premium  notes,  and  col- 
lected by  execution  the  sum  so  found  to  be  due  thereon  ; 
and  it  was  held  that^  although  the  payment  was  thus 
enforced,  if  it  was  done  without  notice  of  the  breach  of 
the  condition,  and  on  the  assumption  that  the  policies 
were  valid,  it  would  not  amount  to  a  waiver;  yet  the 
retention  of  the  money  after  knowledge  of  the  false  rep- 
resentations in  the  application  for  insurance  waived  the 
condition  of  the  policy,  and  that,  after  learning  of  the 
breach,  the  company  could  not  elect  to  avoid  the  policy 
without  returning,  or  offering  to  return,  the  money  so 
collected.  In  the  case  at  bar  the  evidence  does  not  show 
that  the  insurance  company  took  any  active  part  in  the 
collection  of  the  premium,  and  may  have  received  it  in 
ignorance  of  the  breach  of  the  condition  relied  upon  ;  but 
thereafter,  with  knowledge  of  all  the  facts,  it  canceled  the 
policy  in  respect  to  the  property  not  contained  in  the 
dwelling  and  not  injured  by  the  fire,  and  returned  a  pro- 
portionate part  of  the  premium  therefor.  By  this  act  it 
signified  its  assent  to  the  validity  of  the  policy,  including 
the  waiver  indorsed  thereon,  of  which  it  had  notice,  and 
retained  the  remainder  of  the  premium  until  after  this 
action  was  commenced,  which  the  court  was  justified  in 
saying,  as  a  matter  of  law,  it  kept  an  unreasonable  time, 
thus  further  signifying  its  intention  to  abide  by  the  terms 
of  the  contract ;  and,  having  done  so,  as  the  jury  found, 
it  thereby  waived  the  condition  of  the  policy.     The  in- 
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stractions  complained  of  being  proper  and  decisive,  it  is 
unnecessary  to  consider  other  exceptions  insisted  upon 
by  defendant's  counsel.  It  follows  that  the  judgment  is 
affirmed.  Affirmed. 


Decided  3  June,  1901.  39~~^ 

PRUITT  V.  MUIiDRICK.  ^  ^' 

[65  Pac.  20.] 

Executors— Pbhsenting  Claims— Statutes. 

1.  Section  1131,  HilPs  Ann.  Laws,  providing  that  when  a  claim  against  an 
estate  is  presented  to  an  executor  or  administrator,  he  shall  indorse  on  it  his 
allowance  or  rejection,  and.  If  allowed,  shall  pay  it,  if  disallowed,  the  claimant 
may  present  the  same  to  the  county  court  for  allowance,  on  giving  the  executor 
or  administrator  ten  days*  notice,— the  court  being  empowered  to  determine  the 
same,  which  determination  is  to  have  the  force  of  a  Judgment,  is  intended  to 
afford  a  summary  method  for  the  adjudication  of  claims,  without  the  necessity 
of  technical  pleadings,  and  the  effect  of  a  Judgment  is  merely  to  establish  the 
claim  as  if  allowed,  so  as  to  require  it  to  be  satisfied  in  due  course  of  adminis- 
tration. 

Claims  Against  Estates— Repugn anctt  of  Statutes. 

2.  The  summary  method  provided  by  Section  1134,  Hlirs  Ann.  Laws,  for  de- 
termining the  validity  of  a  claim  against  an  estate  is  not  exclusive,  and  does  not 
supersede  the  action  allowed  by  sections  377  and  378,  Hill's  Ann.  Laws,  which  may 
be  commenced  at  any  time  after  feix  months  from  the  granting  of  letters  testa- 
mentary, on  condition  that  the  claim  shall  have  been  presented  to  the  executor 
or  administrator  and  disallowed. 

Res  Judicata. 

8.  For  a  Judgment  to  constitute  a  bar  to  a  subsequent  proceeding  It  must  ap- 
pear particularly  that  It  was  rendered  on  the  merits  of  the  dispute,  if  the  record 
Iklls  to  show  that  fact,  the  Judgment  can  not  be  pleaded  as  a  prior  adjudication ; 
thus,  where  a  claim  against  an  estate  was  disallowed,  and  it  was  afterwards  pre- 
sented to  the  county  court  for  consideration  under  a  statute  so  providing,  but  the 
entire  proceeding  was,  on  motion  of  the  estate,  "dismissed,  quashed,  and  held  for 
naught,"  such  order  is  not  a  bar  to  a  subsequent  action  on  the  claim,  for  it  Is  rea- 
sonably clear  that  the  first  order  was  not  entered  upon  the  merits. 

From  Grant:    Morton  D.  Clifford,  Judge. 

Action  by  Elmer  Pruitt,  an  infant,  by  W.  G.  Overholt, 
his  guardian  ad  litem^  against  Jennie  Muldrick,  as  execu- 
trix of  the  will  of  John  Muldrick,  deceased.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 

Reversed  . 
39  Or. —23. 
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For  appellant  there  was  a  brief  over  the  name  of  Still- 
man,  Leedy  &  Pierce,  with  an  oral  argument  by  Mr.  A.  D. 
Stillman, 

For  respondent  there  was  a  brief  over  the  names  of  Cat- 
tanach  &  Wood  and  John  L,  Rand,  with  an  oral  argument 
by  Mr.  Rand, 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

Elmer  Pruitt,  a  minor,  brought  this  action  by  W.  G. 
Overholt,  his  guardian  ad  litem,  against  Jennie  Muldrick, 
as  executrix  of  the  last  will  and  testament  of  John  Mul- 
drick, deceased.  The  complaint  sets  up  the  minority  of 
Pruitt,  the  appointment  of  Overholt  as  guardian  ad  litem, 
his  qualification,  the  decease  of  Muldrick,  the  probate  of 
his  will,  the  issuance  of  letters  testamentary  to  defend- 
ant, the  presentment  of  the  claim  sued  on,  her  disallow- 
ance thereof,  and  the  manner  in  which  the  indebtedness 
arose,  etc.  The  defendant  denied  that  John  Muldrick 
ever  became  indebted  to  plaintiff  in  any  sum  ;  and  for  a 
separate  defense,  sets  up  the  presentation  of  said  claim 
by  plaintiff  for  allowance,  her  rejection  thereof,  and  in- 
dorsement '^examined  and  disallowed,"  with  the  date, 
the  subsequent  service  upon  her  of  ten  days'  notice  that 
he  would  present  the  claim  to  the  county  court  for  allow- 
ance, the  presentment  thereof,  and  its  rejection  and  dis- 
allowance by  said  court,  which  action,  it  is  alleged,  has 
the  force  and  effect  of  a  judgment  and  bars  the  plaintiff's 
action.  To  this  answer  a  demurrer  was  interposed,  which 
being  overruled,  the  action  of  the  court  in  that  respect, 
constitutes  one  of  the  assignments  of  error.  The  reply 
is  in  avoidance  of  the  separate  defense,  and  avers  that 
plaintiflF,  being  a  minor,  filed  his  petition  in  the  county 
court  praying  that  one  Charles  Timms  be  appointed  his 
guardian  ad  litem  to  present  and  prosecute  said  claim  in 
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the  county  court  for  allowance ;  that  such  proceedings 
resulted  in  an  order  for  his  appointment,  but  notwith- 
standing such  order,  he  failed  and  neglected  to  qualify  or 
to  take  or  to  file  his  oath  as  such  guardian  ad  litem,  and 
without  so  or  otherwise  qualifying,  served  upon  the  de- 
fendant notice  that  he  would  apply  to  the  county  court  for 
the  allowance  of  said  claim  ;  that  he  presented  the  claim 
in  conformity  to  said  notice ;  that  in  response  thereto, 
the  defendant  appeared  and  riioved  the  court  *'to  disallow, 
dismiss,  and  to  quash"  the  same  and  all  proceedings  had 
with  reference  to  the  presentment  thereof  to  the  court, 
assigning  numerous  reasons,  among  others,  that  Timms 
had  not  the  legal  capacity  to  prosecute  the  claim  as 
guardian  ad  litem  for  Pruitt,  a  minor,  and  that  the  court 
was  without  jurisdiction  to  hear  or  to  allow  the  same, 
whereupon  it  was  ordered  and  adjudged  that  said  claim 
be,  and  the  "same  is  hereby  dismissed,"  and  all  proceed- 
ings had  with  reference  to  the  prosecution  thereof,  *'be 
and  the  same  are  hereby  quashed  and  held  for  naught," 
and  that  defendant  recover  her  costs  and  disbursements 
to  be  taxed.  Upon  this  state  of  the  record,  the  defend- 
ant moved  for  and  obtained  a  judgment  in  her  favor  upon 
the  pleadings,  from  which  the  plaintiff  appeals. 

1.  It  is  argued  that  the  remedy  provided  for  by  Sec- 
tion 1134,  Hill's  Ann.  Laws,  is  exclusive,  and  supersedes 
the  action  which  formerly  obtained  for  the  purpose  of 
establishing  a  claim  against  the  estate  of  a  deceased 
person,  but  the  position  is  untenable.  Originally  sec- 
tion 1134  merely  provided  that  when  a  claim  is  presented 
to  the  executor  or  administrator,  he  shall  indorse  upon  it 
his  allowance  or  rejection  with  the  date,  and  if  allowed, 
shall  pay  it  in  due  course  of  administration,  and  that  no 
claim  shall  be  allowed  which  is  barred  by  the  statute  of 
limitations.    All  else,  as  the  section  now  stands  upon  the 
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statute,  was  added  in  1885,  when  it  was  provided  that  if 
any  claim  or  demand  is  disallowed,  the  claimant  may 
present  the  same  to  the  county  court  for  allowance  on 
giving  the  executor  or  administrator  ten  days  notice 
thereof.  The  court  is  thereupon  accorded  the  power  to 
hear  and  determine  in  a  summary  manner  the  claim  or 
demand  against  the  estate,  and  is  directed  to  cause  a 
concise  entry  of  the  order  of  allowance  or  rejection  to  be 
made  on  the  record,  which  order  shall  have  the  force  and 
effect  of  a  judgment  from  which  an  appeal  may  be  taken 
as  in  ordinary  cases.  This  court  has  held  with  reference 
to  such  section  that  its  purpose  and  eflFect  was  to  afford 
a  summary  method  for  the  adjudication  of  claims  by  the 
county  court  against  the  estate  of  deceased  persons  with- 
out the  necessity  of  technical  pleadings,  and  that  the 
proceeding  is  in  the  nature  of  an  action  as  contradistin- 
guished from  a  suit  affording  to  the  parties  the  right  of 
trial  de  7iovo  and  by  jury  in  the  appellate  court :  Wilkes 
V.  Cornelius,  21  Or.  341  (23  Pac.  473),  and  21  Or.  348 
(28  Pac.  135);  Johnston  v.  Shofner,  23  Or.  Ill  (31  Pac. 
254). 

2.  However,  the  amendatory  act  of  1885,  which  gave, 
to  the  county  court  the  power  to  hear  and  determine  the 
validity  of  such  claims  and  demands,  contains  no  repeal- 
ing clause  of  any  statutory  enactments  in  conflict  there- 
with, hence  the  repeal  of  such  enactments  must  have 
been  eflFectuated  by  implication,  if  at  all.  The  mere  cir- 
cumstance that  a  new  remedy  has  been  prescribed  is  not 
sufficient  to  make  it  exclusive,  unless  it  is  so  repugnant 
to  the  existing  law  that  both  can  not  stand.  The  law  is 
of  long  standing  which  authorizes  an  action  to  be  com- 
menced against  an  estate  or  administrator  at  any  time 
after  the  expiration  of  six  months  from  the  granting  of 
letters  testamentary  or  of  administration,  upon  the  con- 
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dition,  however,  that  the  claim  or  demand  upon  which 
it  is  based  shall  have  been  duly  presented  to  such  execu- 
tor or  administrator  and  by  him  disallowed  :  Sections 
377  and  378,  Hill's  Ann.  Laws.  The  effect  of  a  judg- 
ment thus  obtained  is  merely  to  establish  the  claim  as  if 
it  had  been  allowed  so  as  to  require  it  to  be  satisfied  in 
due  course  of  administration,  unless  it  is  shown  that  the 
personal  representative  has  assets  in  his  hands  applicable 
to  the  satisfaction  thereof,  in  which  event  the  judgment 
may  be  enforced  against  him  personally  :  Section  1135, 
Hill's  Ann.  Laws.  This  latter  section  is  a  part  of  the  law 
governing  proceedings  in  the  administration  of  estates. 
We  can  discover  no  intendment  in  the  more  recent  act  of 
1885  to  supersede,  by  the  procedure  there  authorized, 
that  which  formerly  obtained  under  the  sections  just 
alluded  to,  and  there  is  no  repugnance,  hence  both  pro- 
cedures may  stand  and  be  alike  effective  when  invoked, 
while  it  may  be  that  both  may  not  be  called  into  requisi- 
tion at  one  and  the  same  time.  Indeed,  such  seems  to 
have  been  the  practice  concurred  in  sub  silentio,  Quinn 
V.  Gross,  24  Or.  147  (33  Pac.  535);  Harding  v.  Grim,  25 
Or.  506  (36  Pac.  634),  are  cases  brought  under  the  old 
procedure  without  question,  the  latter  turning  upon  the 
sufficiency  of  the  proof  required  for  the  establishment 
of  the  claim  under  section  1134  in  its  amended  form.  It 
must  be  conceded,  however,  that  the  two  jurisdictions 
are  not  in  all  respects  concurrent,  as  more  extensive 
relief  may  be  had  by  prosecuting  the  demand  in  the  cir- 
cuit court,  in  so  far  that  a  personal  judgment  may  be 
obtained  against  the  personal  representative  where  assets 
are  shown  to  have  come  into  his  hands  applicable  to  the 
payment  thereof.  But  for  the  purpose  of  this  case  either 
jurisdiction  is  fully  empowered  to  grant  the  relief  sought. 

3.     It  is  a  rule  of  law  that  where  two  tribunals  exist 
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possessing  complete  and  'concurrent  jurisdiction  of  the 
subject-matter,  the  one  first  taking  cognizance  of  the 
cause  acquires  the  right  to  exercise  such  jurisdiction  to 
final  determination  and  enforcement  of  the  judgment  or 
decree  to  the  exclusion  of  the  other :  Works,  Jur.  68 ; 
Wells,  Jur.  §  156  ;  Merrill  v.  Lake,  16  Ohio,  373  (47  Am. 
Dec.  377);  Taylor  v.  City  of  Fort  Wayne,  47  Ind.  274; 
Powers  V.  City  Council  of  Springfield,  116  Mass.  84.  From 
this  latter  principle,  it  would  seem  to  follow  logically  that 
a  judgment  rendered  in  a  court  possessing  concurrent 
jurisdiction  with  another,  the  jurisdiction  being  adequate 
to  the  purpose,  would  operate  as  a  bar  to  proceedings  for 
the  obtainment  of  the  same  relief  in  the  latter.  '*In  order 
that  a  judgment  may  constitute  a  bar  to  another  suit," 
says  Mr.  Justice  Field  in  Hughes  y .United  States,  71 U.  S. 
(4  Wall.)  232,  "it  must  be  rendered  in  a  proceeding  be- 
tween the  same  parties  or  their  privies,  and  the  point 
of  controversy  must  be  the  same  in  both  cases,  and  it 
must  be  determined  on  its  merits.  If  the  first  suit  was 
dismissed  for  defect  of  pleading,  or  parties,  or  a  miscon- 
ception of  the  form  of  proceeding,  or  the  want  of  juris- 
diction, or  was  disposed  of  on  any  ground  which  did  not 
go  to  the  merits  of  the  action,  the  judgment  rendered 
will  prove  no  bar  to  another  suit."  Adopting  this  state- 
ment of  the  law,  about  the  correctness  of  which  there  can 
be  no  controversy,  if  it  can  be  gathered  from  the  record 
that  the  merits  of  the  controversy  were  not  passed  upon  in 
the  first  proceeding,  or  that  the  judgment  may  have  been 
given  upon  some  point  not  afi^ecting  the  merits,  it  does 
not  rise  to  the  authority  of  res  judicata,  and  can  not  be 
interposed  as  a  bar  to  a  second  action  for  the  same  cause  : 
21  Am.  &  Eng.  Ency.  Law  (1  ed.),  265;  Carmo7iy  v. 
Hoober,  5  Pa.  St.  305 ;  Matter  of  Spelman  v.  Terry,  74  N.  Y. 
448.  The  judgment  rendered  by  the  county  court  indi- 
cates quite  clearly  that  the  result  was  not  arrived  at  upon 
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the  merits  of  the  controversy,  which  involved  the  ques- 
tion whether  the  claim  was  just  and  proper  to  be  paid  by 
the  administratrix  in  due  course  of  administration.  By 
the  judgment  there  was  no  disallowance  of  the  claim 
proper,  but  it  was  summarily  dismissed  and  all  proceed- 
ings with  reference  to  it  quashed,  which  betokens  a  dis- 
missal of  the  matter  for  some  reason  affecting  the  manner 
by  which  the  proceeding  was  commenced  or  prosecuted, 
the  true  one  possibly  being  that  Timms,  the  guardian  ad 
liteviy  had  not  properly  qualified.  At  all  events,  it  does 
not  appear  upon  what  ground  the  judgment  was  given 
and  rendered,  and  as  it  may  have  been,  for  all  that  is  dis- 
closed by  the  record,  for  the  reason  above  suggested,  or 
for  some  other  not  involving  the  merits  of  the  controversy 
brought  on  for  consideration,  it  can  not  be  accorded  the 
force  and  effect  of  a  bar  to  the  present  action. 

The  court  below,  therefore,  erred  in  its  treatment  of 
the  matter,  hence  the  judgment  will  be  reversed,  and  the 
cause  remanded  for  such  other  proceedings  as  may  seem 
proper.  Reversed. 


Decided  8  June,  1901. 
TWISS  V.  BOEHMER 

[65  Pac.  18.] 

LiANDI^ORD  AND  TbNANT— STATUTORY  CONSTRUCTION. 

1.  In  Oregon  tbe  action  of  forcible  entry  and  detainer  Is  not  a  substitute  for 
trespass  or  ejectment,  but  Is  confined  to  those  cases  where  tbe  entry  or  detention 
Is  forcible,  or  where,  the  relation  of  landlord  and  tenant  existing,  the  tenant  re- 
fuses to  vacate  when  holding  over  after  the  expiration  of  the  term,  or  refuses 
to  vacate  after  receiving  notice  to  quit. 

Crkating  Relation  of  Landlord  and  Tsnant. 

2.  The  relation  of  landlord  and  tenant  is  the  result  of  a  contract,  either 
express  or  Implied,  by  which  the  lessor  glve^  up  possession  of  certain  premises, 
and  the  lessee  takes  possession  with  the  lessor's  permission— and  in  this  case  the 
evidence  fiairly  shows  that  such  a  relationship  existed  between  the  parties. 

Forcible  Detainer— Evidence  of  Ownership. 

8.  In  an  action  for  forcible  entry  and  detainer,  it  was  not  error  to  allow  the 
plaintiff  to  testify  to  her  ownership  of  the  property,  the  evidence  not  being 
offered  as  proof  of  title,  and  not  being  prejudicial  to  defendant 
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Rkgeiving  Rent  From  Pbospbctivb  Tenant* 

4.  The  fact  that  plaintiff  received  rent  in  advance  from  a  prospective  tenant 
does  not  affect  her  right  to  possession  of  the  premises  as  against  the  present 
tenant,  who  refused  to  vacate  after  the  expiration  of  his  term  on  notice  to  qalt. 

From  Baker  :    Robert  Eakin,  Judge. 

Action  by  M.  C.  Twiss  against  William  Boehmer. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  W.  F.  Butcher. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  L.  Rand. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  of  forcible  entry  and  detainer,  com- 
menced in  a  justice's  court,  and  appealed  to  the  circuit 
court,  where  judgment  was  rendered  in  favor  of  the 
plaintiff.  The  pleadings  are  in  the  usual  form.  The 
only  witnesses  on  the  trial  in  the  circuit  court  were  the 
plaintiff  and  her  husband.  The  plaintiff  testified,  in 
substance,  that  she  was  the  owner  of  the  property  in 
controversy,  and  had  been  renting  it  for  about  three 
years ;  that  on  or  about  August  1,  1900,  and  while  a 
tenant  by  the  name  of  Burgess  occupied  the  premises  as 
a  blacksmith  shop,  the  defendant  informed  her  that  he 
was  going  to  buy  the  tools  in  the  shop  from  Burgess, 
who  meant  to  vacate  the  premises,  and  inquired  whether 
she  would  lease  them  to  him  ;  that  she  told  him  she  could 
not  because  she  had  given  the  refusal  thereof,  in  case 
Burgess  should  vacate,  to  one  Kelley,  who  had  offered 
her  $15  a  month  rent,  and  she  could  not  lease  it  to  him 
if  Kelley  wanted  the  property  ;  that  a  short  time  after- 
wards she  asked  Burgess  if  he  contemplated  leaving,  and 
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he  told  her  he  did  not ;  that  about  the  first  of  September, 
as  she  was  passing  the  shop,  the  defendant,  who  was 
working  therein,  stepped  out  and  handed  her  $10  for  the 
September  rent,  for  which  she  gave  him  a  receipt  in  his 
own  name ;  that  she  did  not  know  at  the  time  that  Bur- 
gess had  vacated,  or  intended  vacating,  the  premises,  and 
supposed  the  money  was  for  the  rent  due  from  him  or  she 
would  not  have  accepted  it,  as  he  had  often  told  her  that 
whenever  the  rent  became  due,  if  he  was  not  in  his  shop, 
he  would  leave  the  money  for  her  with  one  of  his  men, 
who  would  pay  her,  and  to  whom  she  should  give  a  re- 
ceipt ;  that  a  few  days  later  she  saw  Burgess  working  in 
another  shop  across  the  street,  and  asked  the  defendant 
about  it,  and  he  said  Burgess  was  working  there  tempo- 
rarily ;  that  soon  afterwards  Burgess  told  her  he  had  sold 
out  to  the  defendant  and  surrendered  possession  of  the 
property  to  him  ;  that  about  the  first  of  October  she  sent 
her  husband  to  inform  defendant  that  Kelley  would  take 
the  property,  and  he  could  not  have  it ;  that  he  refused 
to  vacate,  and  on  the  eleventh  of  October  she  caused  a 
written  notice  to  quit  to  be  served  on  him  ;  that  Kelley 
had  paid  her  the  rent  for  October  and  November.  Her 
husband  testified  that,  as  directed  by  his  wife,  he  went  to 
the  shop  to  see  defendant  on  the  first  of  October,  told 
him  they  had  been  offered  $15  a  month  rent  for  the  prop- 
erty, and  asked  him  if  he  was  willing  to  pay  that  amount ; 
that  he  said  he  was  not,  but  offered  to  pay  rent  for  Octo- 
ber at  the  rate  of  $10  a  month,  which  witness  told  him 
he  could  not  accept,  as  he  had  been  directed  by  his  wife 
to  inform  him  that  if  he  would  not  pay  $15  a  month  he 
would  have  to  get  out.  At  the  close  of  the  testimony 
defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
evidence  did  not  tend  to  show  the  relation  of  landlord 
and  tenant  between  the  parties,  or  that  either  the  entry 
or  holding  by  defendant  was  by  force.     This  motion  the 


362  Twiss  V.  BoBHMER.  [  39  Or. 

court  overruled,  and,  defendant  declining  to  offer  any 
evidence  in  his  behalf,  the  cause  was  submitted  to  the 
jury,  who  returned  a  verdict  in  favor  of  the  plaintiff,  and 
from  the  judgment  entered  thereon  this  appeal  was  taken. 

1.  Although  there  are  several  assignments  of  error  in 
the  record,  the  one  principally  relied  upon  is  that  the 
evidence  was  insufficient  to  show  the  relation  of  landlord 
and  tenant  between  the  parties.  It  has  been  decided  by 
this  court  that  the  summary  remedy  given  by  Chapter 
XLIV,  Hill's  Ann.  Laws,  for  the  forcible  entry  and  de- 
tainer of  land,  is  not  a  substitute  for  an  action  of  trespass 
or  ejectment,  but  is  confined  to  cases  where  the  entry  or 
detention  is  by  force  (Taylor  v.  Scott,  10  Or.  483 ;  Har- 
rington V.  Watson,  11  Or.  143,  50  Am.  Rep.  465,  and  note, 
3  Pac.  173);  or  where  the  relation  of  landlord  and  tenant 
exists  between  the  parties,  and  the  tenant,  who  is  holding 
over  after  the  expiration  of  his  term,  or  has  forfeited  his 
right  to  the  possession,  refuses  to  vacate,  after  notice  to 
quit:    Hislop  v.  Moldenhauer,  21  Or.  208  (27  Pac.  1052). 

2.  It  is  conceded  in  this  case  that  neither  defendant's 
entry  into  possession  of  the  premises,  nor  his  detention 
thereof,  was  by  force ;  and  defendant  contends  that  he 
was  not  a  tenant  of  the  plaintiff,  and  therefore  his  refusal 
to  surrender  possession  after  notice  to  quit  was  not  con- 
structive force,  within  the  meaning  of  the  statute.  The 
relation  of  landlord  and  tenant  exists  by  virtue  of  a  con- 
tract, express  or  implied,  and,  to  constitute  such  relation- 
ship, there  must  be  an  occupancy  of  the  premises  in 
subordination  to  the  title  of  the  lessor,  and  with  his  per- 
mission, express  or  implied.  But  no  particular  form  of 
words  is  necessary  for  that  purpose.  It  is  sufficient  if  it 
appears  to  have  been  the  intent  of  the  lessor  to  dispossess 
himself  of  the  premises,  and  of  the  lessee  to  occupy  pur- 
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suant  to  his  permission  :  1  Taylor,  Landl.  and  Ten.  (8  ed.) 
§§  14,  19  ;  Moshier  v.  Reding,  12  Me.  478  ;  Waller  v.  Mor- 
gan, 18  B.  Mon.  136.  Now,  the  evidence  tends  to  show 
that,  although  the  defendant  obtained  possession  of  the 
premises  without  the  knowledge  or  consent  of  the  plain- 
tiff and  against  her  wish,  yet  his  occupancy,  during  at 
least  a  portion  of  September,  for  which  month  the  rent  was 
paid  by  him,  was  with  her  permission  or  acquiescence. 
It  is  true  she  testified  that  she  told  him  she  could  not 
lease  the  property  to  him  if  Kelley  wanted  it ;  but,  after 
he  obtained  possession  through  Burgess,  she  received 
the  September  rent  from  him,  and  retained  it  after  she 
was  advised  of  the  facts  in  relation  to  the  matter.  It  is 
insisted  that  the  evidence  shows  that,  immediately  upon 
learning  Burgess  had  vacated,  she  notified  defendant  that 
he  could  not  have  the  property,  and  never  acquiesced  in 
his  occupancy.  But  upon  this  point  the  evidence  is  some- 
what indefinite,  and  it  was,  we  think,  a  question  for  the 
jury.  The  defendant's  entry  was  such  as  to  preclude  him 
from  denying  that  he  was  a  tenant  of  the  plaintiff,  and, 
when  the  plaintiff  was  informed  of  the  circumstances  of 
his  holding,  she  had  a  right  to  elect  to  treat  him  as  a 
tenant  or  as  a  trespasser,  and  we  think  the  evidence 
tends  to  show  that  she  elected  to  regard  him  as  her  tenant 
during  the  month  for  which  the  rent  was  paid.  This  is 
evidenced  by  her  retention  of  the  rent,  and  her  making 
no  objection  to  his  occupancy.  We  are  of  the  opinion, 
therefore,  that  there  was  no  error  in  overruling  the  motion 
for  a  nonsuit. 

3.  It  is  next  insisted  that  the  court  erred  in  permit- 
ting the  plaintiff  to  testify  that  the  property  belonged  to 
her.  But  this  was  a  mere  preliminary  matter,  not  offered 
or  intended  as  proof  of  title,  and  could  not  have  been 
prejudicial  to  the  defendant. 
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4.  It  is  also  urged  that  the  court  erred  in  refusing  to 
instruct  the  jury  that  the  plaintiff  could  not  recover  in 
this  action  because  she  had  received  the  rent  for  October 
and  November  from  Kelley.  But  this  can  not  affect  her 
right  to  the  possession  of  the  property  as  against  the  de- 
fendant, and  is  wholly  immaterial  in  the  present  contro- 
versy. The  only  question  in  this  case  is  her  right  to  the 
possession  as  against  the  defendant,  and  if  the  relation 
of  landlord  and  tenant  existed  between  them,  and  the  de- 
fendant after  the  expiration  of  his  term  refused  to  vacate 
upon  notice  to  quit,  she  was  entitled  to  judgment  for  the 
restitution  of  the  property,  notwithstanding  she  may  have 
contracted  to  lease  it  to,  and  have  received  rent  from, 
another  person.  Finding  no  error  in  the  record,  the 
judgment  of  the  court  below  is  affirmed.      Affirmed. 

Decided  10  June;  reheartng  denied  8  July,  1901. 
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Mining  Claim— Marking  Boundaries  of  Location. 

1.  As  between  prior  and  sabsequent  locators  of  mining  ground  the  bounda- 
ries are  marked  in  time  if  it  is  done  before  tbe  subsequent  location. 

Trial-Offering  Documentary  Evidence— Reference. 

2.  In  equity  cases  documentary  evidence  need  not  be  offered  before  the 
referee,  but  may  be  first  produced  at  the  final  hearing:  BaJcer  v.  Woodward^  12  Or. 
3,  cited. 

Offering  Documentary  Evidence— Statutes. 

8.  Laws,  1»93,  p.  26,  providing  that  on  a  hearing  by  a  referee  all  documentary 
evidence  c:hall  be  incorporated  in  his  report,  does  not  require  all  such  evidence  to 
be  offered  before  tbe  referee,  and  a  party  may  put  in  his  documentary  evidence 
on  the  final  hearing,  though  It  had  not  been  offered  before  the  referee. 

Quieting  Title— Possession. 

4.  Under  Section  SOI*'  of  Hill's  Ann.  JLaws,  a  person  in  possession  of  real 
property  may  maintain  a  suit  to  quiet  his  title  against  another  who  is  asserting 
an  adverse  claim  thereto. 


*Note.— At  the  time  this  suit  was  commenced,  July  26, 1699,  and  at  the  time 
it  was  decided,  Section  oOl  of  Hill's  Ann.  Laws,  as  amended  by  Laws,  1S09,  p.  2^, 
was  in  force,  viz.:  Any  person  claiming  an  interest  or  estate  in  real  estate  not  in 
the  actual  posKes8lon  of  another  may  maintain  a  suit  in  equity  against  another 
who  claims  an  interest  or  estate  therein  adverse  to  him,  for  the  purpose  of  deter- 
mining such  conflicting  or  adverse  claims,  interests,  or  estates.— Reporter. 
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Mines— Revival  of  Lost  Right— Assessment  Work. 

6.  Mining  rights  forfeited  by  failure  to  perform  assessment  work  are  revived 
by  doing  the  required  amount  of  work  in  any  year,  if  it  is  done  before  a  relocation. 

Forfeiture  of  Mining  Claim— Assessment  Work. 

6.  Oq  the  question  whether  there  was  a  foifelture  of  the  mining  claim  ip 
question  the  court  is  of  opinion  that  the  assessment  work  was  performed,  espe- 
cially in  view  of  the  rule  that  a  forfeiture  of  a  claim  will  be  d^reed  only  on  dear 
proof  that  the  law  has  not  been  complied  with. 

From  Baker  :    Robert  Eakin,  Judge. 

Bill  by  the  Crown  Point  Gold  Mining  Company  against 
S.  C.  Crismon  and  another  to  determine  the  title  of  a 
mining  claim.  On  January  1,  1889,  A.  H.  Huntington, 
J.  C.  Young,  and  A.  Olsen  posted  a  discovery  notice  on  the 
Crown  Point  quartz  claim  in  Baker  County,  and  during 
the  following  summer  marked  the  boundaries  thereof  on 
the  ground  so  that  they  could  be  readily  traced.  Their 
interest  in  the  claim  was  subsequently  sold  and  trans- 
feri'ed  to  the  plaintiff  corporation.  On  July  1,  1899,  the 
defendants,  deeming  the  mine  forfeited  on  account  of 
failure  to  perform  the  annual  assessment  work  required 
by  the  statutes  of  the  United  States,  located  the  same 
ground  under  the  name  of  the  * 'Alice."  Their  notice  of 
location  was  recorded  on  the  tenth  of  Julv.  About  the 
same  time  the  plaintiff's  manager,  with  two  men,  went 
out  to  the  mine,  and  commenced  work  in  opening  and 
developing  it.  A  few  days  later,  and  while  they  were  so 
at  work,  defendants  entered  upon  the  claim,  and  began 
to  dig  and  extract  ore  therefrom,  and  were  so  engaged 
July  26,  when  this  suit  was  commenced.  The  plaintiff 
alleges  that  at  the  time  of  the  defendants'  entry  and  of 
the  commencement  of  the  suit  it  was  in  possession  of  the 
property,  and  entitled  thereto  ;  that  on  or  about  July  10 
defendants  wrongfully  and  unlawfully  entered  upon  the 
claim,  and  began  to  dig,  excavate,  and  carry  away  ore 
therefrom,  which  they  will  continue  to  do  unless  re- 
strained, to  the  great  and  irreparable  injury  of  the  plain- 
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tiff  and  the  impairment  of  the  estate.  A  demurrer  to 
the  complaint  having  been  overruled,  the  defendants 
answered,  denying  the  material  allegations  thereof,  and 
for  an  affirmative  defense  alleging,  in  substance,  that 
neither  the  plaintiff  nor  its  predecessors  in  interest  had 
expended  $100,  or  any  other  amount,  annually,  in  the 
improvement  or  development  of  the  claim,  since  the  year 
1891,  and  that  the  claim  had  thereby  become  forfeited ; 
that  by  reason  thereof  it  was  unoccupied  and  unappro- 
priated mineral  land  of  the  United  States,  and  as  such 
was  located  by  the  defendants  by  posting  their  location 
notice  upon  a  vein  or  lode  at  the  point  of  discovery,  and 
marking  the  boundaries  on  the  ground  ;  that  thereafter 
they  began  to  work  upon  and  improve  the  claim,  which 
work  is  the  act  complained  of  by  the  plaintiff.  The  reply 
put  in  issue  the  new  matter  alleged  in  the  answer.  The 
cause  was  referred  to  a  referee  to  take  and  report  the  testi- 
mony, and  upon  final  hearing  a  decree  was  rendered  in 
favor  of  the  plaintiff,  from  which  the  defendants  appeal. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  CourU 
ney  &  Knight^  with  an  oral  argument  by  Mr.  Hugh  E, 
Courtney, 

For  respondent  there  was  a  brief  over  the  name  of 
Smith  &  Heilner^  with  an  oral  argument  by  Mr.  William 
Smith. 

Mr.  Chibf  Justice  Bean  delivered  the  opinion. 

1.  It  is  urged  that,  because  Huntington,  Young,  and 
Olsen  did  not  mark  the  boundaries  of  the  claim  on  the 
ground  for  six  months  after  the  posting  of  their  discovery 
notice,  their  location  is  invalid.  But  a  subsequent  loca- 
tor can  not  object  that  the  first  location  was  not  marked 
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in  time,  provided  it  was  sufficiently  marked  before  his 
location:  Jupiter  Min.  Go.  v.  Bodie  Consol.  Min.  Co.  (C.  C.) 
M  Fed.  666.  Defendants  do  not  contend  that  they  made 
a  location  prior  to  the  first  day  of  July,  1899, — long  after 
the  location  of  Huntington  and  others  had  been  properly 
marked  on  the  ground, — and  hence  they  are  not  in  a 
position  to  take  advantage  of  the  delay. 

2.  It  is  next  insisted  that  there  is  no  competent  proof 
of  the  transfer  of  the  possessory  rights  of  Huntington 
and  others  to  the  plaintifl^,  as  the  documentary  evidence  in 
reference  thereto  was  offered  on  the  trial,  and  not  before 
the  referee.  But,  as  we  understand  the  law,  written  docu- 
ments, especially  such  as  are  proved  by  authenticated 
copies,  may  be  put  in  evidence  on  the  hearing,  and  it  is 
not  necessary  to  offer  them  before  a  referee,  whose  duties 
are  confined  to  taking  and  reporting  the  testimony.  It 
was  so  held  in  Baker  v.  Woodward,  12  Or.  3  (6  Pac.  173). 

3.  We  do  not  think  the  rule  has  been  changed  by  the 
act  of  1893  (Laws,  1893,  p.  26).  The  provisions  of  such 
act  that  all  documentary  evidence  shall  be  preserved  and 
incorporated  in  the  referee's  report  were  intended  to  refer 
to  the  documentary  evidence  that  might  be  offered  before 
the  referee,  and  not  to  require  that  all  such  evidence  be 
so  offered. 

4.  It  is  next  contended  that  the  plaintiff's  remedy  is 
in  ejectment,  and  not  by  a  suit  in  equity.  The  evidence 
shows,  however,  and  the  court  below  found,  that  the 
plaintiff  was  in  actual  possession  of  the  claim  in  contro- 
versy at  the  time  of  the  commencement  of  the  suit,  and 
under  section  504  of  the  statute  (Hill's  Ann.  Laws)  it 
was  entitled  to  resort  to  a  court  of  equity  to  determine 
an  adverse  claim  thereto,  and  quiet  its  title. 
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5.  And,  finally,  it  is  contended  that  the  evidence  does 
not  support  the  finding  that  the  plaintiff  performed  or 
caused  to  be  performed  the  annual  assessment  work  upon 
the  claim  in  1898,  as  required  by  the  statute  of  the  United 
States.  From  the  time  of  the  location  by  Huntington 
and  others,  up  to  1898,  more  or  less  work  seems  to  have 
been  done  on  the  claim  each  year,  except  in  1893  and 
1894.  The  evidence  as  to  its  amount  or  character  is  not 
very  satisfactory ;  but  this  is  not  material,  because,  if  the 
required  annual  work  was  done  by  plaintiff  for  the  year 
1898,  its  right  to  the  claim  would  be  revived,  although 
chargeable  with  a  previous  default :  Justice  Min,  Co,  v. 
Barclay  (C.  C),  82  Fed.  554. 

6.  In  1898  one  Probasco  was  employed  by  the  plain- 
tiff to  do  the  assessment  work  for  that  year,  and  the 
principal  question  in  this  case  is  whether  he  performed 
the  requisite  amount  thereof.  There  is  much  testimony 
conceruing  the  length  of  time  he  was  at  the  mine,  and 
the  amount  and  character  of  his  work.  Most  of  it,  how- 
ever, is  given  by  witnesses  who  formed  their  conclusions 
from  an  inspection  of  the  mine  and  their  knowledge  of 
Probasco's  whereabouts.  Probasco  himself  testified  that 
he  did  twenty  days'  work,  with  his  own  tools  and  appli- 
ances, in  the  upper  tunnel,  of  the  reasonable  value  of 
$5.00  a  day ;  but  he  is  not  able  to  give  any  clear  idea  of 
how  far  he  extended  the  tunnel,  or  the  number  of  hours 
he  worked  each  day.  Many  witnesses  were  called  for  the 
defendants,  who  gave  evidence  to  the  effect  that,  from  the 
appearance  of  the  mine  and  the  dump  and  their  knowl- 
edge of  Probasco's  employment  during  the  time  he  was 
at  the  mine,  he  did  not  do  the  requisite  amount  of  work. 
Two  or  three  testified  that  they  were  in  the  tunnel  in 
1898,  just  before  Probasco  commenced  work  thereon,  and 
again  in  July,  1899,  and  that  there  was  no  perceptible 
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change,  except  that  it  had  been  extended  about  three  feet. 
There  is  evidence  in  the  record,  however,  tending  to  show 
that  it  would  have  been  impossible  at  that  time  to  deter- 
mine, by  a  mere  inspection  of  the  tunnel,  how  much 
work  had  been  done  the  year  before,  on  account  of  the 
action  of  the  water  on  its  walls.  The  most  reliable  tes- 
timony upon  which  to  base  an  intelligent  opinion  on  this 
point  is  that  of  the  witness  Barbee,  who  says  that  in  the 
fall  of  1897  he  went  out  to  the  mine  for  the  express  pur- 
pose of  ascertaining  whether  the  requisite  amount  of 
work  had  been  done  for  that  year,  and  while  there  meas- 
ured the  upper  tunnel  by  stepping,  and  that  it  was  in 
fifty  feet  at  that  time.  It  is  admitted,  and  so  testified  by 
the  defendants,  that  in  July,  1899,  this  tunnel  was  in 
seventy-one  feet.  The  evidence  further  shows,  and  it  is 
not  pretended  otherwise,  that  no  work  was  done  in  it 
between  the  time  it  was  measured  by  Barbee  in  1897  and 
July,  1899,  except  what  was  done  by  Probasco  in  the 
fall  of  1898 ;  so  that,  if  Barbee's  testimony  as  to  the 
length  of  tlie  tunnel  in  1897  is  true  (and  it  is  uncontra- 
dicted), it  must  necessarily  follow  that  Probasco  drove 
the  tunnel  at  least  twenty  feet  in  1898.  The  great  weight 
of  the  evidence  shows  that  it  is  worth  at  least  $5.00  a 
foot  to  do  such  work.  It  would  seem,  therefore,  that  the 
court  below  was  fully  justified  in  finding  that  the  claim 
was  not  forfeited,  as  alleged,  on  account  of  a  failure  to 
do  the  requisite  assessment  work,  and  especially  since 
'*a  forfeiture  of  a  mining  claim  can  not  be  established 
except  upon  clear  and  convincing  proof  of  the  failure  of 
the  former  owner  to  have  work  performed  or  improve- 
ments made  to  the  amount  required  by  law":  Hammer 
V.  Garfield  Min.  &  M.  Co.  130  U.  S.  291  (9  Sup.  Ct.  548). 

The  decree  is  therefore  affirmed.  Affirmed. 

39  Ob.— 24. 
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Dismissing  Appeal—Leave  to  File  New  Undebtakinq. 

The  practice  in  allowing  appellants  to  file  new  undertakings  under  Hill's 
Ann.  Laws,  g  587,  subd.  4,  has  been  liberal,  to  the  end  that  rights  may  not  be  lost 
through  some  mistake  or  oversight,  but  after  the  omission  or  error  has  become 
known  to  the  appellant,  at  least  ordinary  diligence  must  be  exercised  In  correct- 
ing it;  thus,  where  a  surety  on  an  appeal  bond  did  not  Justify  upon  exceptions 
to  his  qualifications,  but  appellant  filed  the  transcript  without  making  any 
effort  to  provide  a  new  surety,  an  application  some  nine  months  later  for  permis- 
sion to  file  a  new  undertaking  should  be  refused. 

Appeal  from  Yamhill  County . 

Action  by  the  Newi»,g  OrchaH  Association  against 
J.  T.  Osborn.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.  The  case  is  now  heard  on  a  motion 
to  dismiss  the  appeal.  Dismissed. 

Mr,  Arthur  C.  Spencer,  for  the  motion. 

Mr.  John  H.  Wooodward,  contra. 

Per  Curiam.  In  June,  1900,  the  plaintiff  recovered 
judgment  against  the  defendant  in  the  circuit  court  for 
Yamhill  County,  from  which  the  defendant  appealed  by 
serving  a  notice  thereof  on  August  22,  and  filing  an  under- 
taking on  the  first  of  the  September  following,  with  Oscar 
Cox  as  surety.  Exceptions  were  filed  to  the  sufficiency  of 
the  surety,  and  the  defendant  gave  notice  that  he  would 
produce  him  for  justification  before  the  clerk  of  the  court 
at  McMinnville  on  the  twenty-fifth  of  September,  1900, 
at  11  o'clock  A.M.,  but  failed  to  do  so,  whereupon  the  ex- 
ceptions were  allowed  and  the  undertaking  was  rejected. 
Defendant  took  no  further  steps  in  the  matter  of  furnish- 
ing a  sufficient  undertaking,  but  filed  the  transcript  of 
the  cause  in  this  court  on  the  twenty-second  day  of  De- 
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cember,  1900.  Plaintiff  now  moves  to  dismiss  the  appeal 
for  want  of  an  undertaking,  and  the  defendant  asks  per- 
mission to  file  a  new  one,  averring  that,  at  the  time  the 
former  was  executed  and  the  notice  for  the  justification 
of  the  surety  served,  he  and  his  counsel  believed  the 
surety  to  be  qualified,  but  afterwards  ascertained  that 
he  could  not  justify  because  he  was  not  a  freeholder  or 
householder,  and  therefore  did  not  produce  him  for  justi- 
fication. The  statute  provides  (Hill's  Ann.  Laws,  §  537, 
subd.  4) :  **when  a  party  in  good  faith  gives  due  notice  of 
an  appeal  from  a  judgment  or  decree,  and  thereafter 
omits,  through  mistake,  to  do  any  other  act,  including 
the  filing  of  an  undertaking  or  other  act  as  provided  in 
this  section,  necessary  to  perfect  the  appeal,  or  to  stay 
proceedings,  the  court  or  judge  thereof,  or  the  appellate 
court,  may  permit  an  amendment,  or  performance  of  such 
act,  on  such  terms  as  may  be  just."  Under  this  pro- 
vision, an  appellant  may  have  leave  to  perfect  his  appeal 
by  filing  a  new  undertaking,  upon  a  showing  that  the 
omission  to  file  a  sufficient  undertaking  in  the  first  in- 
stance was  through  excusable  mistake  or  inadvertence : 
Pencinse  v.  Burton,  9  Or.  178;  De  Lashmutt  v.  Sellwood, 
10  Or.  51.  But  it  ought  not  to  be  granted  where  there 
has  been  a  want  of  reasonable  diligence  in  remedying  the 
mistake  after  its  discovery.  The  record  discloses  that  the 
surety  is  the  stepson  of  the  defendant ;  that  he  repre- 
sented him  at  the  trial  of  the  cause,  and  was  in  constant 
communication  with  his  counsel ;  that,  after  it  was  dis- 
covered he  could  not  justify,  no  further  action  was  taken 
or  attempt  made  to  comply  with  the  statute,  nor  was  any 
application  made  to  the  court  below  or  to  this  court  for 
permission  to  file  a  new  undertaking  until  after  the  mo- 
tion to  dismiss  was  brought  on  for  hearing.  The  statute 
was  designed  to  prevent  the  failure  of  an  appeal  taken 
and  prosecuted  in  good  faith,  through  an  excusable  mis- 
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take  of  the  appellant,  and  to  this  end  should  receive  a 
liberal  construction .  This  court,  in  recent  years,  at  least, 
has  given  considerable  latitude  in  matters  of  this  kind, 
and  is  reluctant  to  permit  an  appeal  to  fail  when  it  can 
be  avoided ;  but  it  can  not  overlook  the  statute,  or  relieve 
a  litigant  from  the  result  of  his  own  indifference  or  want 
of  care.  When  exceptions  are  filed  to  the  sureties  on  an 
undertaking  on  appeal,  and  they  fail  to  justify,  the  ap- 
pellant may  abandon  his  appeal  and  take  a  new  one  { Van 
Auken  v.  Dammeier,  27  Or.  150,  40  Pac.  89),  or  he  may 
apply  to  this  court  or  the  court  below  for  leave  to  file  a 
new  undertaking  (Simison  v.  Simison,  9  Or.  335;  Afat- 
lock  V.  Wheeler,  29  Or.  64,  40  Pac.  5,  43  Pac.  867).  But, 
in  availing  himself  of  the  statute  above  quoted,  he  must 
show  that  he  has  at  least  exercised  ordinary  diligence  in 
the  matter.  He  can  not  utterly  ignore  exceptions  to  the 
sureties,  and  expect  the  court  to  relieve  him  from  the 
consequence  of  his. negligence.  The  motion  for  permis- 
sion to  file  a  new  undertaking  at  this  time  must  therefore 
be  denied,  and  the  appeal  dismissed.  Dismissed. 
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Presumption  as  to  Effect  of  Erbor— Recobd  on  AppEAii. 

1.  Where  an  instruction  or  a  secUon  thereof  is  erroneous  it  is  presumed  to 
have  been  prejudicial,  and  the  duty  rests  on  the  adverse  party  to  include  In  the 
record  such  other  portions  of  the  charge,  if  any,  as  show  that  the  error  was  harm- 
less or  was  corrected :  Hickum  v.  Gaston^  24  Or.  380,  cited. 

Pleading— Waiving  Defective  Allegation. 

2.  Though  an  allegation  of  a  complaint  or  answer  may  be  Indirectly  or  in- 
completely stated,  it  may  still  be  sufficient  to  support  a  verdict,  and  if  it  has  been 
answered  or  replied  to,  the  defect  Is  waived ;  as  an  example,  in  an  action  by  a 
broker  to  recover  commissions  for  selling  property,  an  allegation  that  a  certain 
contract  on  that  subject  was  made  on  a  given  day,  followed  by  a  further  allega- 
tion that  at  a  subsequent  date,  "and  while  said  contract  l)etween  plaintiff  and 
defendant  was  still  in  force,"  the  defendant  violated  it,  is  sufficient  after  answer, 
though  it  would  have  been  more  elegant  and  complete  to  have  distinctly  stated 
the  duration  of  the  contract:  Savage  v.  Savage.  86  Or.  268,  applied. 
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IMSTBCCTIONS  BEYOND  THE  ISSUES—RKVERSIBLE  ERROB. 

8.  Courts  must  be  careful  to  instruct  Juries  only  on  the  issues  made  by  the 
pleadings,  directions  as  to  the  other  matters  constitute  reversible  error:  Pear^ 
9on  V.  Dryden^  28  Or.  850,  approved. 

From  Baker  :    Robert  Eakin,  Judge. 

This  is  an  action  by  M.  S.  Hughes  against  H.  E.  Mc- 
Cullough to  recover  a  commission  as  a  real  estate  broker. 
It  is  averred  in  the  complaint,  in  substance,  that  about 
July  1,  1900,  the  defendant  gave  plaintiflF  the  exclusive 
right  to  sell  a  certain  tract  of  land  which  the  former  then 
owned  in  Baker  County,  and  agreed  to  pay  him  five  per 
cent  of  the  purchase  price  if  he  could  procure  a  pur- 
chaser who  would  give  $3,000  therefor,  the  defendant 
reserving  the  right  to  sell  it  for  not  less  than  that  sum  ; 
that  about  July  14,  1900,  and  while  said  contract  was 
still  in  full  force,  Hughes  procured  a  purchaser  who  was 
ready,  able,  and  willing  to  buy  said  land,  and  to  pay 
therefor  the  sum  of  $3,000 ;  that  McCullough  was  unable 
to  consummate  the  sale  thereof  to  the  purchaser  so  pro- 
cured in  consequence  of  his  having  on  that  day  sold  and 
conveyed  it  to  another  person  for  the  sum  of  $2,500 ; 
that  by  reason  of  the  contract  and  of  the  premises  the 
defendant  is  indebted  to  plaintiflF  in  the  sum  of  $150,  no 
part  of  which  has  been  paid.  The  answer  admits  that 
the  parties  entered  into  the  agreement  providing  for  the 
sale  of  the  premises,  and  prescribing  the  commission  to 
be  paid  therefor  as  alleged,  but  denies  that  plaintiflf  was 
given  the  exclusive  right  to  sell  the  land,  or  that  the 
defendant  was  not  to  sell  it  for  less  than  $3,000,  or  that 
the  plaintiflF  procured  a  purchaser  who  was  ready,  able, 
or  willing  to  buy  it,  or  to  pay  said  sum  therefor ;  and 
avers,  in  eflFect,  that  about  July  14,  1900,  the  defendant 
oflFered  plaintiflF  the  sum  of  $150  if  he  would  secure  a 
purchaser  who  would  pay  $3,000  for  said  land  ;  that  the 
defendant  sold  said  premises,  and  immediately  notified 
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the  plaintiff  thereof,  and  that  the  latter  never  at  any- 
time secured  a  purchaser  therefor.  The  allegations  of 
new  matter  in  the  answer  having  been  denied  in  the 
reply,  a  trial  was  had,  resulting  in  a  judgment  for  the 
defendant,  and  the  plaintifiF  appeals.  Reversed . 

For  appellant  there  was  a  brief  over  the  names  of  F.  M. 
Saxton  and  Will  R.  King,  with  an  oral  argument  by  Mr. 
Sazton, 

For  respondent  there  was  a  brief  over  the  name  of 
Smith  &  Heilner,  with  an  oral  argument  by  Mr.  William 
Smith. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  court  instructed  the  jury  that  **If  there  was  a  con- 
tract between  the  plaintiff  and  the  defendant  whereby 
plaintifiF  was  to  have  the  privilege  of  selling  defendant's 
land  at  $3,000,  and  was  to  have  five  per  cent  commission 
on  such  sale,  but  reserving  to  defendant  the  right  to  him- 
self sell,  provided  he  should  not  sell  for  less  than  $3,000, 
and  pursuant  to  that  agreement  plaintifiF  did  procure  a 
purchaser  to  defendant  ready,  able,  and  willing  to  pur- 
chase at  a  price  and  on  terms  satisfactory  to  the  defend- 
ant, defendant  not  having  himself  sold  the  land,  then 
plaintiff  would  be  entitled  to  his  commission."  The 
plaintiff's  counsel  having  excepted  to  this  instruction,  it 
is  contended  that  the  court  erred  in  giving  it. 

1.  As  a  preliminary  matter,  however,  it  is  insisted  by 
defendant's  counsel  that  the  bill  of  exceptions  fails  to 
show  that  the  instruction  complained  of  was  the  only 
one  given  by  the  court,  and  that,  if  any  error  was  com- 
mitted in  this  respect,  it  must  be  presumed  to  have  been 
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rendered  harmless  by  other  portions  of  the  charge  ;  and 
that  the  plaintiff  does  not  allege  that  the  contract  relied 
upon  gave  him  any  specified  time  in  which  to  secure  a 
purchaser,  nor  does  he  aver  that  his  right  to  sell  the  land 
was  coupled  with  any  interest  therein,  from  which  it  must 
be  inferred  that  the  defendant  possessed  the  power  to 
revoke  the  agency  at  will ;  and,  having  done  so  by  sell- 
ing the  premises,  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  hence  the  appeal 
should  be  dismissed.  In  Nickum  v.  Oaaton,  24  Or.  380 
(33  Pac.  671,  35  Pac.  31),  it  was  held  that,  if  a  single 
instruction  stated  an  erroneous  proposition  of  law,  it  was 
prejudicial,  unless  shown  to  be  harmless  ;  to  rebut  which 
it  was  incumbent  upon  the  respondent  to  incorporate  into 
the  transcript  other  portions  of  the  charge  showing  that 
the  error  assigned  was  rendered  harmless  or  removed. 
To  the  same  effect,  see  Payne  v.  Spokane  St,  Ry.  Co.  15 
Wash.  522  (46  Pac.  1054),  overruling  Oregon  Ry,  &  Nav. 
Co,  V.  Galliher,  2  Wash.  T.  70  (3  Pac.  615),  relied  upon 
by  defendant's  counsel.  The  defendant  not  having  ob- 
served this  salutary  rule,  the  instruction  complained  of 
is  vulnerable  to  any  legal  objection  that  can  be  urged 
against  it. 

2.  It  is  not  alleged  in  the  complaint  that  the  plain- 
tiff's exclusive  right  to  procure  a  purchaser  of  the  real 
property  was  to  continue  for  any  time,  but  it  is  averred 
therein  that  the  agreement  was  entered  into  July  1, 1900, 
and  that  on  the  fourteenth  of  that  month,  '*and  while 
said  contract  between  the  plaintiff  and  defendant  was 
still  in  force,  the  plaintiff  procured  a  purchaser,"  etc. 
This  allegation,  though  imperfect  in  form,  would  be  suffi- 
cient to  support  a  judgment  in  favor  of  the  plaintiff ;  for 
the  defendant,  after  his  demurrer  to  the  complaint  had 
been  overruled,  answered  over,  thereby  waiving  the  de- 
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fective  averment  in  the  pleading :  Wells  v.  ApplegatCy  12 
Or.  208  (6  Pac.  770);  Olds  v.  Cary,  13  Or.  362  (10  Pac. 
786);  Drake  v.  Sworts,  24  Or.  198  (33  Pac.  563);  Savage 
V.  Savage,  36  Or.  268  (59  Pac.  461) . 

3.  Considering  the  exception  to  the  instruction  com- 
plained of,  it  will  be  remembered  that  the  answer  admits 
the  execution  of  the  agreement  by  the  parties  ;  hence  the 
issues  to  be  tried  were:  (1)  Did  the  defendant  reserve 
the  right  to  sell  the  land  for  less  than  $3,000?  and  (2)  did 
the  plaintiflF  procure  a  purchaser  who  was  ready,  able,  and 
willing  to  buy  it,  and  to  pay  therefor  the  sum  of  $3,000? 
It  is  stated  in  the  bill  of  exceptions,  in  effect,  that  the 
plaintiff  introduced  testimony  tending  to  prove  that  his 
right  to  sell  the  land  was  exclusive,  except  that  defend- 
ant reserved  the  right  to  sell  it  for  $3,000,  but  that  it  was 
expressly  agreed  that  he  would  not  sell  it  for  less  than 
that  sum ;  that  on  July  14,  1900,  the  plaintiff  produced 
a  purchaser,  who  was  able,  ready,  and  willing  to  buy  the 
real  property,  and  to  pay  therefor  the  3um  of  $3,000,  and 
so  notified  the  defendant,  who  was  unable  to  consummate 
the  sale  with  said  purchaser  in  consequence  of  his  having 
on  that  day,  but  prior  thereto,  conveyed  the  land  to  an- 
other person  for  the  sum  of  $2,500  ;  that  the  plaintiflF  had 
no  knowledge  of  such  sale  until  after  he  had  procured 
said  purchaser ;  and  that  the  defendant  prior  thereto  had 
never  given  him  any  notice  of  the  termination  of  their 
agreement,  or  paid  him  any  part  of  the  commission.  The 
defendant  admitted  that  he  sold  the  land  for  $2,500,  and 
introduced  testimony  tending  to  prove  that  in  the  agree- 
ment entered  into  with  the  plaintiff  he  had  reserved  the 
right  to  sell  the  premises,  without  any  restriction  as  to 
price,  and  that  upon  such  sale  he  immediately  notified 
the  plaintiflf  thereof,  and  informed  him  of  the  price  re- 
ceived, but  not  until  after  the  plaintiflf  had  notified  him 
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that  he  had  procured  a  purchaser  who  would  pay  the  sum 
of  $3,000.  It  is  alleged  in  the  complaint  and  admitted 
in  the  answer  that  the  defendant  sold  the  land,  and  hence 
there  was  no  issue  upon  that  subject ;  notwithstanding 
which  the  court  placed  the  plaintiflF's  right  of  recovery, 
in  its  instruction,  upon  the  hypothethis  of  the  defendant 
not  having  sold  the  land.  The  rule  is  well  settled  in  this 
state  that  an  instruction  outside  the  issues  is  erroneous, 
and  constitutes  reversible  error :  Marx  v.  Schwartz^  14 
Or.  177  (12  Pac.  253);  Woodward  v.  Oregon  Ry.  &  Nav.  Co. 
18  Or.  289  (22  Pac.  1070) ;  Coos  Bay  R.  R.  Co.  v.  Siglin,  26 
Or.  387  (38  Pac.  192);  Pearson  v.  Dryden,  28  Or.  350  (43 
Pac.  166).  The  instruction  complained  of  was  not  only 
erroneous  for  this  reason,  but,  the  defendant,  in  his  an- 
swer and  as  a  witness,  having  admitted  that  he  sold  the 
land,  the  court,  in  effect,  told  the  jury  to  find  a  verdict 
in  his  favor.  It  follows  that  the  judgment  is  reversed, 
and  a  new  trial  ordered.  Rb versed. 


Decided  10  Jane,  1901. 
STATE  KX  RBli.  V.  COOK. 

[66  Pac.  89.] 

Quo  WARBAITTO— TlTIiE  TO  OFFICB— PRACTIC15— COMPIiAINT. 

1.  Under  Hill's  Ann.  Lawn,  g  857,  providing  that  an  action  at  law  may  be 
maintained  in  the  name  of  the  state  on  the  Information  of  the  prosecuting 
attorney,  or  on  i*elation  of  a  private  party,  against  any  person  who  shall  intrude 
into  or  unlawfully  hold  any  public  office;  and  section  860  declaring  that  the 
action  shall  be  commenced  and  prosecuted  by  the  prosecuting  attorney;  and 
section  861  providing  that,  when  an  action  is  on  the  relation  of  a  private  party, 
the  pleadings  shall  be  verified  by  the  relator,  and  in  all  other  cases  by  the  prose- 
cuting attorney,  the  proceeding  must  be  commenced  by  the  prosecuting  attorney, 
and  the  complaint  must  eithisr  be  signed  by  him  or  contain  appropriate  allega- 
tlons  that  he  commenced  and  prosecuted  the  action. 

Quo  Warranto— ALLEGiNia  Qualifications  of  Claimant. 

2.  In  a  proceeding  to  oust  an  occupant  of  a  public  office  and  to  declare 
another  person  entitled  thereto,  it  must  appear  from  the  complaint  that  the  per- 
son claiming  the  oflUce  is  legally  qualified  to  hold  iL 

From  Morrow:    William  R.  Ellis,  Judge. 
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This  action  was  instituted  by  the  state,  on  the  relation 
of  J.  D.  French  against  Andrew  J.  Cook,  to  determine  the 
title  to  the  office  of  road  supervisor  of  District  No.  8, 
Morrow  County,  Oregon,  as  between  the  relator  and  the 
defendant.  The  complaint  states,  in  substance,  that  the 
relator  was,  on  June  4,  1900,  elected  to  the  office ;  that 
a  commission  was  duly  issued  to  him  by  the  county  clerk 
of  Morrow  County  certifying  his  election  thereto ;  that 
he  subsequently  accepted  the  office,  and  qualified  by 
taking  and  subscribing  the  requisite  oath  ;  but  that  the 
defendant  usurped  and  prevented  him  from  entering  upon 
the  discharge  of  his  duties  as  such  supervisor.  It  is 
signed  by  G.  W.  Phelps,  attorney  for  plaintiff,  and  veri- 
fied by  the  relator.  The  defendant  challenges  its  suffi- 
ciency on  the  grounds  that  it  does  not  show  that  the 
relator  was  a  resident  of  the  district  at  the  time  of  his 
election,  and  is  not  signed  by  the  district  attorney. 
Before  the  case  was  brought  on  for  hearing,  Hon.  T.  G. 
Hailey,  District  Attorney  for  the  Sixth  Judicial  District, 
had  his  appearance  noted  upon  the  journal,  showing  not 
only  that  the  prosecution  was  being  carried  on  with  his 
express  assent  and  approval,  but  that  the  case  had  been 
so  commenced.  Judgment  was  for  plaintifi^,  and  defend- 
ant appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  C.  E,  Redfield. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Thos.  G.  Hailey^  District  Attorney,  and  G.  W. 
Phelps. 
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Mr.  Justice  Wolverton,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

1.  Our  first  inquiry  will  be  directed  to  the  nature  of 
the  proceeding  and  the  manner  of  its  prosecution.  The 
statute  has  abolished  the  writ  of  quo  warranto  and  proceed- 
ings by  information  in  the  nature  of  qrio  warranto  (Hill's 
Ann.  Laws,  §  354);  but  it  is  only  as  to  the  form  of  these 
writs  that  the  statute  is  operative.  The  remedies  still 
remain,  and  may  be  made  available  by  means  of  the  action 
designed  to  take  their  place  and  subserve  their  purpose. 
It  may  be  appropriately  denominated  a  civil  action,  as 
it  is  provided  for  and  given  a  place  in  the  Code  of  Civil 
Procedure,  while  it  may  still  possess  some  of  the  charac- 
teristics of  a  criminal  proceeding :  State  v.  Douglas  County 
Road  Co,  10  Or A98;  People  v.  CooA;,  8  N.Y.  67  (59  Am.  Dec. 
451);  People  ex  rel,  v.  Thacher,  55  N.  Y.  525  (14  Am.  Rep. 
312);  People  ex  rel.  v.  Hall,  80  N.  Y.  117.  Although  civil, 
the  action  is  public  in  character.  The  people  being  the  ulti- 
mate source  of  the  right  to  hold  a  public  office,  the  public 
is  always  concerned  when  the  right  or  title  thereto  is  called 
in  question.  Its  interest  may  not  be  so  great  as  that  of 
the  contestants,  yet  it  is  always  concerned  that  no  one 
shall  usurp  the  place  and  thus  become  a  public  function- 
ary without  right  or  title.  Hence  it  was  that  quo  warranto 
would  not  lie  for  the  determination  of  a  private  right : 
2  Spelling,  Extr.  Relief,  §  1773 ;  Ramsey  v.  Carhart,  27 
Ark.  12.  In  Wallace  v.  Anderson,  18  U.  S.  (5  Wheat.) 
291,  there  was  an  information  for  a  quo  warranto  to  try 
the  title  to  a  public  office,  and  it  was  held,  Mr.  Chief 
Justice  Marshall  delivering  the  opinion  of  the  court, 
that  it  could  not  be  maintained  except  at  the  instance  of 
the  government,  and  that  without  its  authority  the  writ 
could  not  be  sustained,  whatever  might  be  the  rights  of 
the  prosecutor  or  of  the  person  claiming  to  exercise  the 
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oflBce  in  question.  **A3  regards  the  proper  parties  to  an 
information  in  the  nature  of  quo  warranto,''  says  Mr.  High 
in  his  work  on  Extraordinary  Legal  Remedies  (3  ed.), 
§  697,  *'it  is  to  be  observed  that,  while  the  remedy  by 
information  to  test  the  right  to  a  public  office  is  now 
generally  regarded  as  in  the  nature  of  a  civil  remedy,  it 
still  retains  the  form  of  a  criminal  proceeding,  so  far,  at 
least,  Hs  concerns  the  parties  prosecuting  and  the  title  of 
the  cause.  And,  in  the  absence  of  statutory  regulations 
to  the  contrary,  the  common-law  rule  still  prevails  requir- 
ing the  proceeding  to  be  instituted  in  the  name  of  the 
state  or  sovereign  power  by  the  attorney-general  or  other 
prosecuting  officer;  and  a  private  citizen  will  not  be 
allowed  to  file  the  information  in  his  own  name,  and  of 
his  own  volition,  since  the  law  does  not  contemplate  the 
use  of  this  remedy  by  individual  citizens  to  redress  the 
wrongs  of  the  state.  The  principle  underlying  the  rule 
seems  to  be  that  in  the  case  of  a  public  office  or  franchise 
the  usurpation  is  a  public  wrong,  and  the  remedy  should, 
therefore,  be  a  public  one,  carried  on  in  the  name  of  a 
public  prosecutor,  and  the  real  relator  ought  not  to  be 
allowed  to  usurp  the  process  for  private  ends.  *  *  * 
And,  while  it  would  seem  to  be  of  but  little  practical  im- 
portance in  whose  name  the  proceedings  are  instituted, 
yet  the  old  practice  is  still  followed,  unless  otherwise 
provided  by  the  statute."  To  the  same  purpose  is  the 
authority  of  Mr.  Spelling.  He  says  :  '*Even  where,  as 
in  a  majority  of  the  states,  the  criminal  character  of  the 
proceeding  is  considered  little  more  than  a  fiction,  and  it 
is  regarded  as  a  civil  action,  to  be  governed  by  the  same 
rules  of  pleading  and  practice,  the  prerogative  feature  is 
still  preserved  to  the  extent  of  requiring  the  government 
in  some  form  to  appear  of  record  as  plaintifiF":  2  Spell- 
ing, Extr.  Relief,  §  1766. 

Our  statute  provides  that  an  action  at  law  may  be 
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maintained  in  the  name  of  the  state  upon  the  informa- 
tion of  the  prosecuting  attorney,  or  upon  the  relation  of 
a  private  party,  against  any  person  who  shall  intrude 
into  or  unlawfully  hold  or  exercise  any  public  oflBce, 
which  action  shall  be  commenced  and  prosecuted  by  the 
prosecuting  attorney  of  the  district  where  the  same  is 
triable.  When  the  action  is  upon  the  relation  of  a  pri- 
vate party,  the  pleadings  on  behalf  of  the  state  shall  be 
verified  by  such  relator,  and  in  all  other  cases  by  the 
prosecuting  attorney.  And  it  is  further  provided  that 
the  prosecuting  attorney,  in  addition  to  the  cause  of 
action,  may  also  separately  set  forth  in  the  complaint 
the  name  of  the  person  rightfully  entitled  to  the  office 
or  franchise,  and  in  such  case  judgment  may  be  given 
upon  the  right,  both  of  the  defendant  and  the  person 
alleged  to  be  entitled  thereto  :  Hill's  Ann.  Laws,  §§  357, 
359,  361.  The  legislative  intendment,  as  gathered  from 
these  sections  of  the  statute,  would  seem  to  be  that, 
whether  the  purpose  of  the  action  be  to  oust  the  intruder 
only,  or  to  go  further,  and  to  instate  the  person  entitled 
to  the  office,  the  action  should  be  brought  in  the  name  of 
the  state,  either  upon  the  information  of  the  prosecuting 
attorney  of  the  district  where  it  is  triable,  or  on  the  rela- 
tion of  a  private  party.  In  either  case,  it  is  made  the 
duty  of  the  prosecuting  attorney  to  commence  and  prose- 
cute the  action.  As  was  said  in  People  v.  Attorney-General^ 
22  Barb.  114,  quoted  with  approval  by  this  court  in 
Everding  v.  McGinn,  23  Or.  15,  18  (35  Pac.  178)  :  *'It  is 
a  public  prosecution,  instituted  by  a  public  prosecutor 
under  his  official  obligation  and  responsibility."  To 
•'commence  and  prosecute"  has  a  larger  significance, 
therefore,  than  merely  to  give  assent  to  the  bringing  of 
the  action  by  a  private  party  who  may  become  associated 
with  the  state  in  the  prosecution  of  the  intruder.  The 
prosecuting  attorney  must  himself  set  it  in  motion,  and 
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be  responsible  for  its  conduct  and  prosecution ;  and  in 
doing  this  he  could  not  do  less  than  to  sign  the  com- 
plaint in  his  official  capacity,  which  has  been  held  suffi- 
cient  where  the  action  is  instituted  in  the  name  of  the  state 
upon  the  relation  of  a  private  party:  Slate  ex  rel,  v.  StevenSy 
29  Or.  464  (44  Pac.  898).  But  unless  there  is  some  show- 
ing, either  by  appropriate  allegations  or  by  the  official 
signature,  indicating  that  the  action  has  been  commenced 
and  is  being  prosecuted  by  the  state  officer,  the  com- 
plaint can  not  be  held  sufficient.  Whether,  in  any  case, 
the  action  may  be  prosecuted  by  the  relator  without  the 
instrumentality  of  the  state's  attorney,  is  a  question  with 
which  we  are  not  concerned  at  this  time. 

2.  It  is  next  insisted  that  the  complaint  is  objection- 
able by  reason  of  the  fact  that  it  fails  to  allege  that  the 
relator  was,  at  the  time  of  his  election,  a  resident  of  the 
district  for  which  he  was  elected  supervisor.  The  law 
creating  the  office  requires  him  to  be  a  resident  of  the 
district :  Hiirs  Ann.  Laws,  §  4082,  as  amended  by  Laws, 
1899,  p.  65.  As  a  general  rule,  it  is  unnecessary  to  show 
title  in  the  relator  where  the  action  is  instituted  for  the 
mere  purpose  of  ouster ;  but,  where  induction  as  well  as 
ouster  is  sought,  as  in  the  case  at  bar,  his  title  and  quali- 
fications must  be  set  forth  with  reasonable  certainty : 
2  Spelling,  Extr.  Relief,  §  1848.  In  the  latter  instance 
the  complaint  should  show  the  interest  and  eligibility  of 
the  relator,  and  pertinent  facts  establishing  his  election 
or  appointment  to  the  office :  2  Spelling,  Extr.  Relief, 
§  1848  ;  Reynolds  v.  State  ex  rel.  61  Ind.  392  ;  State  ex  rel, 
V.  Long^  91  Ind.  351 ;  State  ex  rel.  v.  Bieler,  87  Ind.  320  ; 
State  V.  Stein,  13  Neb.  529  (14  N.  W.  481);  State  ex  rel. 
V.  Hamilton,  29  Neb.  198  (45  N.  W.  279),  and  People  ex  rel. 
V.  Ryder,  12  N.  Y.  433.  Tlie  complaint  is  vulnerable  to 
this  criticism,  as  well  as  the  one  hereinbefore  discussed. 
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The  judgment  will  therefore  be  reversed,  and  the  cause 
remanded  for  such  other  proceedings  as  may  seem  proper, 
not  inconsistent  with  this  opinion.  Rbvebsbd. 


Decided  10  June,  1901. 
6WACKHAMER  v.  JOHNSON. 

[51  L.  R.  A.  825;  65  Pac.  91.] 

Liability  fob  Acts  of  Sebvantb  Hibbd  to  Anothbb. 

Where  a  promoter  contracted  with  an  employment  agent  to  furnish  laborers 
and  a  foreman,  who  should  work  at  such  limes  and  places  on  a  proposed  railroad 
as  they  should  be  directed  by  and  under  the  supervision  of  the  promoter  and  his 
superintendent  and  engineer,  and  the  promoter,  in  order  to  secure  the  employ- 
ment agent,  assigned  a  subsidy  contract  to  him,  the  laborers  so  furnished  were 
the  servants  of  the  promoter,  and  not  of  the  employment  agent  to  whom  the 
subsidy  contract  was  assigned,  and  hence  no  recovery  for  injuries  to  third  per- 
sons, committed  by  the  laborers,  could  be  had  against  such  agent;  for  he  had  no 
control  over  them  as  to  the  time,  place,  or  manner  of  their  worldng. 

From  Union  :    Robert  Eakin,  Judge. 

This  is  a  suit  by  S.  O.  Swackhamer  against  Joseph 
Johnson,  Ung  Cuey,  the  Wing  Chin  Lung  Company, 
and  Lee  Tung  Yin,  to  enjoin  a  trespass  upon  real  prop- 
erty and  to  recover  damages  for  injuries  thereto.  The 
facts  are  that  the  defendant  Joseph  Johnson,  having  con- 
ceived the  project  of  building  a  railroad  from  Union, 
Oregon,  to  Bear,  Idaho,  and  being  without  means  to 
execute  his  proposed  scheme,  certain  citizens  of  Union, 
on  June  8,  1898,  to  promote  that  city's  growth,  entered 
into  a  contract  with  him  whereby  tliey  agreed  to  donate 
a  right  of  way  for  said  railroad  through  the  corporate 
limits  of  Union,  six  acres  of  land  therein  for  depot  facili- 
ties, and  the  sum  of  $3,500  upon  the  construction  of  the 
first  ten  miles  of  railway.  The  plaintiff  agreed  with 
said  citizens  to  donate  the  depot  grounds  required  by 
them,  but,  Johnson  having  demanded  a  greater  area  than 
specified,  the  plaintiff  on  August  18,  1898,  in  considera- 
tion of  the  sum  of  $217,  paid  for  Johnson  by  said  citi- 
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zeDs,  and  Johnson's  agreement  to  pay  the  further  sum 
of  $283,  executed  a  deed  to  him  for  twelve  acres  of  land 
in  said  city,  which  he  deposited  with  the  First  National 
Bank  of  Union,  to  be  delivered  upon  the  payment  of  the 
remainder  of  the  purchase  price,  if  the  first  ten  miles  of 
said  railway  were  completed  within  six  months.  The 
land  so  selected  for  depot  purposes  and  right  of  way 
therefrom  across  plaintiff's  premises  was  covered  with 
valuable  timber,  which  afforded  security  to  his  stock  as 
a  wind-break  for  their  protection  against  the  inclemency 
of  the  weather.  Johnson  on  October  5,  1898,  entered 
into  a  contract  with  Lee  Ching  Duck  and  Lee  Tung  Yin, 
partners  as  the  Wing  Chin  Lung  Company,  and  Ung 
Cuey,  whereby  they  agreed  to  furnish  him  forty  Chinese 
laborers  to  work  upon  said  railroad  for  $1.10  each  per 
day,  except  a  bookman  or  foreman,  for  whose  service  they 
were  to  be  paid  the  sum  of  $1.25  per  day,  the  contract 
providing  that  the  laborers  so  to  be  furnished  **shall  per- 
form work  faithfully,  and  at  such  times  and  places  upon 
said  line  of  railway  as  they  may  be  directed  by  and  under 
the  supervision  of  the  party  of  the  first  part  (Johnson)  and 
his  superintendent  or  engineer. ' '  After  this  contract  was 
consummated,  but  before  any  laborers  were  furnished, 
Johnson,  to  secure  Lee  Tung  Yin,  assigned  the  subsidy 
agreement  and  conveyed  all  his  interest  in  the  depot 
grounds  to  him,  and  so  notified  the  citizens*  committee, 
the  First  National  Bank  of  Union,  and  the  plaintiff; 
but  the  latter  refused  to  yield  his  consent  thereto.  The 
laborers  were  sent  to  Union  in  charge  of  a  bookman  or 
foreman  selected  by  the  Wing  Chin  Lung  Company, 
where,  in  pursuance  of  Johnson's  orders,  and  without  the 
knowledge  of  the  parties  sending  them  or  of  the  plaintiff, 
they  cut  down  most  of  the  timber  growing  upon  the  land 
set  apart  for  depot  purposes  and  on  the  right  of  way  lead- 
ing therefrom  across  the  plaintiff's  premises.     The  first 
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ten  miles  of  said  railroad  were  never  constructed,  and, 
the  project  having  been  abandoned  by  Johnson,  who  left 
the  country  without  paying  the  Wing  Chin  Lung  Com- 
pany any  part  of  the  expense  of  about  $3,000  incurred 
on  account  of  the  laborers  so  furnished,  plaintiff  com- 
menced this  suit,  but,  having  served  a  summons  upon 
Lee  Tung  Yin  only,  and  the  other  defendants  not  having 
appeared,  a  trial  was  had,  resulting  in  a  decree  perpetu- 
ally enjoining  any  further  trespass  upon  plaintiff's  prem- 
ises, and  awarding  him  the  sum  of  $750  as  damages,  from 
which  Lee  Tung  Yin  appeals.  Reversed. 

For  the  appellant  there  was  a  brief  over  the  names  of 
J.  M.  Carroll  and  FentoUy  Bronaugh  &  Muir,  with  an  oral 
argument  by  Mr.  William  T.  Muir. 

For  respondent  there  was  a  brief  over  the  names  of 
Thomas  H.  Crawford  and  B.  F,  Wilson^  with  an  oral  argu- 
ment by  Mr.  Crawford. 

Mr.  Justice  Moore,  after  stating  the  facta,  delivered 
the  opinion  of  the  court. 

It  is  argued  by  appellant's  counsel  that  the  plaintiff 
consented  to  the  cutting  of  the  timber,  and  hence,  invok- 
ing the  maxim.  Volenti  non  jit  injuria^  that  the  decree  is 
erroneous.  But  the  court  found  that  no  agreement  had 
ever  been  entered  into  by  the  plaintiff  with  Johnson,  or 
any  other  person,  for  a  right  of  way  for  said  proposed  rail- 
road, nor  had  any  license  been  granted  by  him  whereby 
said  timber  might  be  cut,  and,  as  the  preponderance  of 
the  testimony,  in  our  judgment,  supports  such  finding, 
it  will  not  be  disturbed.  The  timber  having  been  cut  by 
the  Chinese  laborers  without  anv  license  therefor,  the 
question  to  be  considered  is  whether  Lee  Tung  Yin  was 

at  that  time  their  master,  and  therefore  liable  for  the 
39  Or.— 25. 
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damage  which  they  caused,  for  the  principle  of  respon- 
deat superior  is  founded  upon  the  maxim,  Qui  facit  per 
alium^  facit  per  se^  and,  unless  such  relation  existed  at 
the  time  the  trespass  was  committed,  the  appellant  is  not 
liable  therefor :  Boswell  v.  Laird,  8  Cal.  469  (68  Am.  Dec. 
345) ;  Blake  v.  Ferris,  5  N.  Y.  48  (55  Am.  Dec.  304).  It 
was  alleged  in  the  original  answer  that  the  laborers  who 
cut  said  timber  were  at  that  time  in  the  employ  of  the 
Wing  Chin  Lung  Company  and  Johnson,  but  that  they 
were  acting  under  the  orders  of  the  latter.  In  the 
amended  answer  it  is  averred  that  Lee  Tung  Yin  had  no 
knowledge  of  the  employment  in  which  the  laborers,  or 
any  of  them,  were  to  be  engaged,  except  that  they  were 
to  be  employed  in  railroad  construction ;  and  that  all 
the  acts  complained  of  were  done  by  said  laborers  under 
the  exclusive  control  and  direction  of  Johnson,  and  with- 
out the  knowledge,  consent,  control,  or  direction  of  Lee 
Tung  Yin.  The  original  answer  was  offered  in  evidence, 
and  testimony  introduced  tending  to  show  that  by  securing 
an  assignment  of  the  subsidy  contract  and  of  Johnson's 
interest  in  the  depot  grounds,  Lee  Tung  Yin  undertook  to 
build  the  first  ten  miles  of  railroad,  and  that  the  laborers 
who  cut  the  timber  were  his  servants.  Yin,  as  a  witness 
in  his  own  behalf,  testified  that  the  original  answer  was 
prepared  by  his  counsel,  and  that  he  subscribed  his  name 
thereto,  and  verified  the  pleading  without  observing  the 
allegation  that  he  was  interested  with  Johnson  in  build- 
ing the  railroad.  The  testimony  of  C.  E.  Cochran,  called 
by  the  plain tilfF  in  rebuttal,  would  seem  to  imply  that  Yin 
was  interested  with  Johnson  in  the  enterprise  ;  but  this 
witness  had  theretofore  said  that  he  did  not  understand 
that  Yin  was  building  the  road,  but  that  Johnson  was 
constructing  it,  and  that  the  former  had  taken  an  assign- 
ment of  the  subsidy  contract  and  a  conveyance  of  the 
depot  rights  in  order  to  secure  the  payment  of  the  money 
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which  it  would  be  necessary  to  advance  to  the  laborers. 
We  think  the  evidence  clearly  shows  that  Yin  never 
agreed  to  build  any  part  of  the  railroad,  and  that  he  took 
said  assignment  and  conveyance  as  security  to  indemnify 
him  for  the  expense  which  his  firm  was  obliged  to  incur. 
**The  characteristics  of  the  position  of  a  master,"  say 
Roberts  and  Wallace,  in  their  work  on  the  Duty  and 
Liability  of  Employers  (3  ed.),  62, '*are  the  following: 
(1)  The  engaging  of  the  servant;  (2)  the  payment  of 
wages  ;  (3)  the  power  of  dismissal ;  (4)  the  control  of  the 
servant's  actions."  In  commenting  upon  the  fourth  dis- 
tinguishing test  of  relationship,  these  authors  say  :  **The 
power  of  controlling  the  servant's  actions  is  undoubtedly 
the  most  important  element  for  consideration  in  deter- 
mining whether  the  relationship  of  master  and  servant 
exists  between  any  two  persons,  and  it  is  the  only  one 
which,  by  itself,  can  be  at  all  depended  upon ;  the  chief 
value  of  the  three  tests  above  mentioned  consisting  in  the 
assistance  they  afford  in  discovering  the  person  who  has 
this  power,  for  the  true  principle  of  a  master's  liability 
to  the  public  for  the  acts  of  his  servants  is  that  the  master 
has  control  over  their  actions  in  their  capacity  as  such, 
and  that  it  is  his  duty  so  to  exercise  his  control  that  no 
injury  is  occasioned  by  his  business  infringing  upon  the 
rights  of  third  persons":  Roberts  and  Wallace,  Duty  and 
Liab..of  Emp.  (3  ed.)  68.  To  the  same  effect,  see  Shear- 
man ARedfield,  Neg.  (3  ed.)  §  73  ;  Thompson,  Neg.  909; 
Wood,  Mast,  and  Serv.  (2  ed.)  §  317  ;  Mound  City  P.  & 
Color  Co.  V.  Conlon,  92  Mo.  221  (4  S.  W.  922).  The 
Wing  Chin  Lung  Company  and  Ung  Cuey  engaged  the 
Chinese  laborers,  selected  as  their  bookman  or  foreman 
one  Young  John,  who  communicated  and  interpreted 
Johnson's  orders  to  the  laborers,  kept  their  time,  and 
was  to  pay  them  for  their  labor  from  money  to  be  fur- 
nished by  the  Wing  Chin  Lung  Company  and  Ung  Cuey. 
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These  laborers  were  undoubtedly  the  servants  of  the 
parties  agreeing  to  furnish  them,  but  such  relationship 
would  not  preclude  them  from  becoming  Johnson's  serv- 
ants ;  for,  as  was  said  by  Mr.  Justice  Morton  in  Conghlan 
V.  City  of  Cambridge,  166  Mass.  268  (44  N.  E.  218):  *'  It 
is  well  settled  that  one  who  is  the  general  servant  of 
another  may  be  lent  or  hired  by  his  master  to  another  for 
some  special  service,  so  as  to  become,  as  to  that  service, 
the  servant  of  such  third  party.  The  test  is  whether,  in 
the  particular  service  which  he  is  engaged  to  perform,  he 
continues  liable  to  the  direction  and  control  of  his  master, 
or  becomes  subject  to  that  of  the  party  to  whom  he  is  lent 
or  hired." 

It  will  be  remembered  that  the  laborers  to  be  furnished 
by  Wing  Chin  Lung  Company  were  to  work  faithfully, 
and  at  such  times  and  places  upon  the  line  of  railway  as 
they  might  be  directed  by  Johnson's  orders.  The  court 
found  that  Lee  Tung  Yin  had. supervision  of  said  labor- 
ers, and  employed  and  discharged  them.  The  record 
fails  to  show  who  was  authorized  to  discharge  these 
laborers,  but,  as  the  Wing  Chin  Lung  Company  engaged 
them,  it  may  reasonably  be  inferred  that  they  might  dis- 
pense with  their  services ;  and  it  may  also  be  inferred 
that  Johnson  could  discharge  such  of  them  as  did  not 
correspond  with  the  terms  of  the  agreement  in  respect  to 
their  being  able-bodied  and  willing  to  work  as  directed. 
The  supervision  of  the  laborers  by  Lee  Tung  Yin,  as 
found  by  the  court,  is  probably  predicated  upon  the  selec- 
tion of  a  bookman  or  foreman  by  the  Wing  Chin  Lung 
Company,  and  from  the  following  clause  contained  in 
their  contract  with  Johnson,  to  wit :  "And  it  is  further 
agreed  by  the  said  party  of  the  first  part  (Johnson)  that 
payments  for  the  work  to  be  done  and  performed  under 
this  agreement  shall  be  made  on  the  fifteenth  day  of  each 
month  next  succeeding  the  month  in  which  such  labor 
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is  performed,  and  that  the  said  party  of  the  first  part 
will  supply  one  of  the  parties  of  the  second  part,  or  an 
agent  to  be  selected  by  the  parties  of  the  second  part, 
free  of  cost  of  the  parties  of  the  second  part,  with  trans- 
portation to  and  from  Portland  and  Union  and  to  the 
points  where  said  laborers  may  be  employed  from  time 
to  time,  so  as  to  enable  the  said  parties  of  the  second 
part  to  oversee  said  laborers,  supervise,  and  pay  them 
off."  Young  John,  *'the  bookman  or  foreman"  selected 
by  the  Wing  Chin  Lung  Company,  as  a  witness  for  the 
defendant,  testified  that  he  received  orders  from  Johnson, 
communicated  them  to  the  Chinese  laborers,  who  per- 
formed work  as  so  directed,  and  that  he  kept  their  time, 
so  as  to  know  what  sums  to  pay  them  for  their  labor. 

We  think  it  can  not  be  said,  from  the  service  rendered 
by  Young  John,  that  Lee  Tung  Yin  thereby  *'had  super- 
vision of  the  said  laborers;"  for,  while  the  person  so 
selected  is  denominated  a  '* foreman,"  it  is  evident  that 
he  was  employed  as  a  * 'bookman"  to  keep  a  record  of 
the  labor  performed  by  the  Chinese,  and  that  he  was 
powerless  to  direct  the  time,  place,  or  manner  of  service 
to  be  performed  by  them.  Nor  do  we  think  it  is  reason- 
ably inferable  from  the  clause  of  the  contract  so  quoted 
that  Lee  Tung  Yin  ''had  supervision  of  the  said  labor- 
ers ;"  for,  Johnson  having  stipulated  that  on  the  fifteenth 
of  each  month  he  would  supply  one  of  the  parties  agree- 
ing to  furnish  the  laborers,  or  their  agent,  free  trans- 
portation from  Portland  and  Union  to  the  place  where 
said  laborers  might  be  employed,  from  time  to  time,  so 
as  to  enable  such  person  to  oversee  the  laborers,  super- 
vise, and  pay  them  off,  it  is  evident  that  no  authority 
was  reserved  to  direct  the  laborers  where  to  work,  or  to 
prescribe  the  time  or  manner  of  their  service.  It  is  also 
manifest,  we  think,  that  Young  John  was  not  the  person 
contemplated  by  the  parties  as  the  representative  of  the 
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Wing  Chin  Lung  Company  '*to  oversee  said  laborers;" 
for  the  transportation  of  the  former  was  stipulated  for 
in  another  clause  of  the  contract,  to  the  effect  that  John- 
son would  pay  one  half  of  the  fare  of  the  first  quota  of 
laborers,  including  the  ''bookman,'*  from  Portland  to 
Union.  This  deduction  seems  to  be  established  by  the 
fact  that  it  was  stipulated  by  the  parties  that  the  "book- 
man" would  remain  with  the  laborers  during  the  time 
they  worked  for  Johnson,  while  the  agent  who  was  to 
represent  the  Wing  Chin  Lung  Company  was  expected 
to  visit  Union,  or  the  place  where  the  laborers  were 
working,  on  the  fifteenth  of  each  month  only  ;  and  hence 
we  conclude  that  Lee  Tung  Yin  did  not  have  the  super- 
vision of  the  said  laborers,  but  that,  as  far  as  he  was 
able,  he  had  surrendered  the  control  thereof  to  Johnson, 
whose  orders,  as  interpreted  by  Young  John,  they  were 
bound  to  and  did  obey. 

The  decision  we  have  reached  in  respect  to  the  control 
of  the  laborers  narrows  the  inquiry  to  whether  Lee  Tung 
Yin,  who  was  in  no  manner  interested  in  the  construction 
of  the  railroad,  and  had  no  knowledge  of  the  trespass 
prior  to  its  commission,  and  never  thereafter  ratified  it, 
is  liable  therefor  because  the  servants  engaged  by  his 
firm,  and  to  which  they  looked  for  their  compensation, 
did  the  cutting  complained  of  in  executing  the  orders  of 
the  person  to  whom  they  were  hired.  Notwithstanding 
there  is  a  decided  contrariety  of  judicial  utterance  upon 
the  subject,  it  may  be  said,  by  way  of  illustration,  though 
not  involved  herein,  that  it  has  been  held  that  a  master 
who  hires  his  servants  to  another,  to  whom  he  has  sur- 
rendered the  entire  control,  is  nevertheless  liable  for  their 
negligence,  upon  the  assumption  that,  having  the  selec- 
tion of  the  servants  chosen,  it  is  reasonable  that  he  who 
made  the  choice  of  a  disqualified  or  careless  person  should 
be  responsible  for  any  injury  that  may  result  from  the 
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^^^glig^iice  or  want  of  skill  of  the  person  so  employed : 
Hobbit  V.  London  <fc  N,  PF.  iZi/.  Co.  4  Exch.  ♦254  ;  SUwart 
V.  Cah'foimia  Imp.  Co.  131  Cal.  125  (63  Pac.  177) .  If  it 
be  admitted  that  the  rule  just  adverted  to  is  applicable 
in  this  state,  it  could  have  no  bearing  upon  the  case  at 
bar ;  for  the  injury  of  which  the  plaintiff  complains  did 
not  result  from  any  want  of  care  on  the  part  of  Lee  Tung 
Yin,  or  of  the  firm  of  which  he  was  a  member,  in  the 
selection  of  the  laborers  hired  to  Johnson.  In  Ames  v. 
Jordan,  71  Me.  540  (36  Am.  Rep.  352),  the  plaintiff  hired 
to  the  defendant  a  pair  of  horses  and  furnished  a  driver 
therefor,  who  was  to  use  the  team  in  hauling  logs,  and 
while  so  employed  the  horses  were  drowned.  In  an 
action  to  recover  the  damages  thus  sustained,  it  was  held 
that,  if  the  loss  was  occasioned  by  the  negligence  of  the 
driver,  no  recovery  could  be  had,  but  that  if  it  resulted 
from  the  defendant's  want  of  care  in  providing  a  safe 
landing  place,  he  was  liable  therefor.  Mr.  Chief  Justice 
Appleton,  speaking  for  the  court  in  deciding  the  case, 
says  :  '*It  is  true,  the  horses  and  driver  were  under  the 
control  and  management  of  the  defendant,  and  he  was 
responsible  for  whatever  was  done  in  pursuance  of  his 
orders.  He  was  to  see  that  the  landing  place  provided 
for  logs  was  a  safe  one,  and,  if  not  so,  he  was  responsible 
therefor.  The  driver  in  obeying  his  orders,  is  his  servant, 
for  whose  acts  he  is  liable  so  far  as  within  the  scope  of 
his  employment ;  but  the  results  of  his  incompetency  the 
plaintiff  must  bear,  for  he  should  have  furnished  a  suit- 
able servant.' '  Johnson,  having  directed  the  laborers 
to  cut  the  timber,  is  liable  for  the  injury  which  resulted 
from  the  execution  of  his  order,  and,  as  Lee  Tung  Yin 
had  no  knowledge  of  the  trespass  prior  to  its  commission, 
did  not  ratify  it  thereafter,  was  not  interested  in  the  con- 
struction of  the  railroad,  and  had  no  voice  in  directing 
the  laborers  how,  when,  or  where  to  work,  he  can  not  be 
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responsible  for  the  injury  which  he  was  powerless  to  pre- 
vent, and  hence  the  decree  is  reversed,  and  the  suit  dis- 
missed. Reversed. 


Decided  10  June;  rehearing  denied  8  July,  1901. 
HOUSER  V.  WEST. 

[65Pac.82.] 

Bond— CoNTEMPORANBOus  Oral  Agreements. 

1.  An  action  was  brought  by  plaintiff;  as  sheriff;  on  an  indemnifying  bond, 
which  was  nubsequently  dismissed  as  to  tiie  sureties,  and  continued  against  the 
principal.  Defendant  denied  that  the  plaintiff' demanded  indemnity  ptior  to  the 
levy,  and  also  denied  all  transactions  alleged  prior  to  the  giving  of  the  bond  and 
its  condltiims,  and  claimed  that  plaintiff  was  not  entitled  to  recover  thereon  for 
want  of  consideration,  in  that  the  bond  was  executed  after  the  levy  and  sale  of 
the  property.  jfeUl  that,  under  such  issues,  evidence  that  prior  to  the  execution 
of  the  bond  plaintiff  had  demanded  indemnity,  and  defendant  had  deposited 
county  scrip  with  plaintiff  as  security,  but  subsequently  took  it  up,  and  substi- 
tuted the  bond  was  not  objectionable  ou  the  ground  that  It  tended  to  establish 
con  temp  jraneous  agreements  leading  up  to  the  giving  of  the  bond  on  which  the 
recovery  was  sought. 

Qbantino  or  Refusing  New  Trial  is  Discretionary. 

2.  A  motion  to  set  aside  a  verdict  and  grant  a  new  trial  is  addressed  to  the 
discretion  of  the  trial  court  absolutely,  and  no  appeal  ever  lies  from  the  ruling 
thereon. 

From  Umatilla :    Stephen  A.  Lowell,  Judge. 

This  action  was  originally  instituted  by  Zoeth  Houser 
against  Peter  West  and  others  to  recover  upon  a  bond 
given  to  the  plaintiff,  as  sherilfF,  by  defendant  and  his 
sureties,  to  indemnify  him  against  any  liability  that  he 
might  incur  in  selling  two  stacks  of  wheat  hay  at  the 
request  and  by  the  direction  of  defendant,  under  an  exe- 
cution issued  by  his  direction  against  the  property  of 
Charles  Campbell.  After  levy,  Campbell's  wife  claimed 
the  property ;  whereupon  plaintiff  demanded  indemnity, 
and  the  bond  sued  on  was  eventually  given.  The  prop- 
erty was  sold  pursuant  to  the  execution,  and  the  proceeds 
paid  to  defendant.  Subsequently,  Mrs,  Campbell  sued 
the  plaintiff,  and  recovered  judgment  for  the  value  of  the 
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property,  which  he  satisfied,  and  this  action  is  prosecuted 
for  his  reimbursement.  Three  trials  of  the  cause  have 
been  had.  At,  or  prior  to  the  second,  the  action  was  dis- 
missed as  to  the  sureties,  and  left  to  proceed  against  West, 
who  denied  that  the  levy  was  made  in  pursuance  of  his  di- 
rection, plaintiflF's  allegations  of  his  refusal  to  sell  unless 
indemnified,  the  agreement  to  indemnify,  the  giving  of 
the  undertaking,  and  the  conditions  set  out.  And,  as  a 
separate  defense,  ho  avers  that  he  directed  the  plaintifi^  to 
levy  upon  two  certain  stacks  of  wheat  hay  upon  the  west 
half  of  the  northwest  quarter  of  section  14 ;  that  the 
plaintiff  levied  thereon  in  accordance  with  instructions, 
and  sold  them  under  the  writ, —  all  prior  to  the  giving 
of  the  undertaking,  which,  when  executed,  was  without 
consideration  and  void.  The  reply  admits  the  sale  of  the 
property  before  the  execution  of  the  undertaking,  but 
alleges  that  West,  at  the  request  of  the  plaintiff  for  in- 
demnity, first  deposited  county  scrip  therefor,  but  sub- 
sequently withdrew  it,  and  gave  the  undertaking  in  its 
stead.  There  was  a  judgment  for  plaintiff,  from  which 
West  appeals.  Affirmed. 

For  appellant  tliere  was  a  brief  and  an  oral  argument 
by  Mr,  Peter  West^  in  pro,  per. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  Marion  A,  Butler, 

Mr.  Justice  Wolvbrton,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

The  errors  relied  upon  for  reversal  are  four  in  number  : 
(1)  The  admission  of  evidence  having  a  tendency  to  estab- 
lish prior  and  contemporaneous  agreements  between  the 
k  parties  to  the  action ;    (2)  the  overruling  of  the  appel- 
lant's motion  for  an  instruction  to  the  jury  to  return  a 


394  HousBR  V,  Wb8T.  [39  Or. 

verdict  for  him  ;  (3)  the  overruling  of  his  motion  for  a 
new  trial ;  and  (4)  the  overruling  of  his  motion  for  judg- 
ment in  his  favor  notwithstanding  the  verdict, 

1.  In  the  course  of  the  trial  much  testimony  was 
offered  by  the  plaintiff,  and  admitted  over  objectioij,  de- 
tailing circumstances  and  transactions  leading  up  to  the 
execution  of  the  bond,  from  which  it  was  elicited  that, 
upon  demand  therefor.  West  deposited  some  county  scrip 
with  plaintiff  under  an  agreement  that  the  same  should 
be  held  as  security  against  liability,  but  subsequently 
took  it  up  and  substituted  the  bond.  The  objection  to 
this  testimony  now  insisted  upon  is  that  it  details  the 
conversations  and  negotiations  bad  leading  up  to  the 
giving  of  the  undertaking,  and  consequently  tends  to 
establish  previous  and  contemporaneous  understandings 
and  agreements  other  than  the  undertaking  upon  which 
recovery  is  sought.  The  manner  of  inquiry,  however, 
was  but  a  natural  outgrowth  of  the  issues  tendered. 
There  was  a  denial  that  plaintiff  required  indemnity,  and 
of  all  the  alleged  transactions  leading  up  to  and  even  of 
the  giving  of  the  undertaking  itself  and  its  conditions,  so 
that  it  became  essential  to  establish  all  these  matters  by 
proof ;  and,  while  the  testimony  produced  may  have  had 
a  tendency  to  show  that  prior  and  contemporaneous  agree- 
ments had  been  arrived  at,  they  were  all  by  way  of  in- 
ducement, and  terminated  in  the  obligation  sued  upon. 
A  circumstance  relied  upon  in  reinforcement  of  the  objep- 
tion  is  that  near  the  close  of  the  trial,  and  while  the  testi- 
mony was  being  taken,  the  plaintiff's  counsel  made  a 
statement  to  the  effect  that  they  were  not  relying  on  the 
bond  at  all,  and  only  sought  to  introduce  its  contents  for 
the  purpose  of  proving  the  contract  between  plaintiff  and 
West.  Counsel,  however,  explains  the  language  as  in- 
tended to  convey  the  idea  of  a  waiver  of  the  bond  in  so 
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far  as  it  concerned  the  sureties  only.  It  may  be  recalled, 
in  this  connection,  that  the  action  at  a  former  trial  had 
been  dismissed  as  to  the  sureties,  and  the  pleadings  some- 
what remodeled.  Furthermore,  the  bond  had  been  lost, 
and  the  plaintiff  was  seeking  to  prove  its  contents,  so 
that  counsel's  explanation  is  in  accord  with  their  apparent 
theory  of  the  case  as  it  stood  at  that  stage  of  the  contro- 
versy. In  this  view  there  would  seqm  to  have  been  no 
waiver  of  the  bond  as  the  foundation  of  the  action  against 
West  by  the  language  employed.  We  do  not  think, 
therefore,  the  objection  is  well  taken. 

The  motion  by  which  it  was  sought  to  have  the  court 
instruct  the  jury  to  find  a  verdict  for  the  defendant  is 
based  upon  the  circumstance  that  one  of  plaintiff's  wit- 
nesses testified  that  the  property  sold  under  the  execu- 
tion was  upon  the  west  half  of  the  southeast  quarter  of 
section  14,  instead  of  upon  the  west  half  of  the  north- 
west quarter,  where  the  property  was  located  upon  which 
the  defendant  directed  the  plaintiff  to  levy.  There  was 
ample  evidence  in  the  record,  however,  from  which  the 
jury  could  conclude  that  the  property  levied  upon  and 
sold  was  the  same  that  the  defendant  directed  to  be  seized 
for  the  satisfaction  of  the  execution,  and  the  jury  having 
passed  upon  the  matter  precludes  further  inquiry. 

2.  The  third  assignment  involves  a  motion  to  set  aside 
the  verdict  and  for  a  new  trial.  The  propriety  of  grant- 
ing such  a  motion  rests  within  the  sound  discretion  of  the 
trial  court,  and  its  judgment  with  reference  thereto  is  not 
reviewable  here.  This  has  been  held  so  often  that  it  is 
only  necessary  now  to  state  the  rule  without  further  elab- 
oration . 

The  motion  for  judgment  notwithstanding  the  verdict 
must  necessarily  be  based  upon  the  pleadings.  All  that 
is  urged  in  that  connection  is  that  the  complaint  does  not 
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state  a  cause  upon  the  oral  contract.  It  is  sufficient,  how- 
ever, counting  upon  the  bond  or  undertaking,  to  support 
the  judgment,  and  the  motion  is  therefore  without  merit. 

Affirmed. 


Decided  17  Jane.  1901. 
MUNICIPAIj  8ECUR1TT  CO.  r.  BAKER  COUNTY. 

[66  Pac.  860.] 

Counties— VoLUNTAHY  Debts— Recovery  of  Consideration. 

1.  Though  a  voluntary  agreement  entered  in  to  by  a  county,  involving  it  with 
liabilities  after  the  limit  of  \tR  indebtedness  has  been  reached,  is  ultra  vtret  and 
unenforceable,  one  contracting  with  a  county  under  such  circumstances  may 
recover 'property  transferred  to  the  county  in  such  transaction,  providing  it  can 
be  identified,  upon  returning  unpaid  warrants  issued  by  the  county  in  return  for 
the  property. 

County  Debt  Limit— Limitation  of  Actions. 

2.  The  right  to  recover  the  consideration  paid  in  part  performance  of  a  void 
contract  accrues  at  the  time  of  payment,  and  the  statute  of  limitations  then 
begins  to  run;  thus,  where  a  county  voluntarily  purchased  sundry  chattels  in 
181^1,  it  being  then  in  debt  beyond  the  constitutional  limit,  and  the  warrants  so 
issued  were,  in  1897,  declared  by  the  appellate  court  ultra  viret  and  nonenforce- 
able,  the  cause  of  action  of  a  suit  to  recover  the  speclflc  personal  property  accrued 
when  the  property  was  delivered  in  1891,  and  not  when  the  mandate  of  the  appel- 
late court  was  entered. 

Counties— Prohibition  Against  Tenancy  in  Common. 

S.  The  Constitution  of  Oregon,  Article  XI,  g  0,  providing  that  no  municipal 
corjmration  shall  become  a  stockholder  in  any  corporation  or  association,  does 
not  prevent  a  tenancy  in  common  between  a  county  and  a  private  person  or 
company. 

From  Baker:    Robert  Eakin,  Judge. 

■ 

This  is  a  suit  by  the  Municipal  Security  Company,  a 
private  corporation,  of  Portland,  Maine,  against  Baker 
County  and  its  judge  and  commissioners,  to  rescind  the 
sale  of  certain  personal  and  real  property,  to  establish  a 
trust  therein,  and  to  compel  the  county  to  deliver  the 
former  and  to  convey  an  undivided  interest  in  the  latter 
to  the  plaintiff.  The  facts,  as  detailed  by  the  complaint, 
are  that  on  July  13,  1891,  G.  D.  Barnard  &  Company 
delivered  to  said  county  certain  shelving  now  in  the 
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vaults  of  its  courthouse,  for  which  it  issued  to  them  a 
county  warrant  for  tlie  sum  of  $542.90  ;  that  on  August 
17,  1891,  George  M.  Chambers,  being  the  owner  of  one 
hundred  and  sixty  acres  of  land  in  said  county,  executed 
thereto  a  warranty  deed  thereof,  receiving  therefor,  with 
others,  twelve  county  warrants  of  the  denomination  of 
$100  each  and  one  of  $50,  and  said  premises  have  been 
and  are  now  used  by  the  county  as  a  poor  farm  ;  that 
the  county  orders  so  issued,  having  been  presented  to 
the  said  treasurer  for  payment  at  the  time  they  were 
severally  issued,  and  indorsed  by  him  *'Not  paid  for 
want  of  funds,"  were  thereupon  assigned  to  the  plaintiff, 
which  is  now  the  owner  thereof ;  that  C.  H.  Stuller  and 
others,  in  a  suit  against  said  county  and  its  judge, 
commissioners,  sheriff,  and  treasurer,  secured  a  decree 
enjoining  the  payment  of  plaintiff's  and  other  warrants, 
on  the  ground  that  they  had  been  voluntarily  issued 
after  the  constitutional  limit  of  the  county's  indebted- 
ness had  been  reached ;  but  the  plaintiff,  not  having 
been  a  party  to  that  suit  and  therefore  not  being  bound 
by  the  decree  rendered  therein,  instituted  a  suit  to  relieve 
its  warrants  from  the  effect  thereof,  and,  a  trial  being 
had,  the  suit  was  dismissed,  and  the  decree  affirmed 
on  appeal:  Municipal  Sec.  Co,  v.  Baker  County^  33  Or. 
338  (54  Pac.  174).  It  is  further  alleged,  in  effect,  that 
the  sales  so  consummated  by  Barnard  &  Company  and 
Chambers  were  made  in  good  faith,  and  that  they  and 
the  plaintiff,  relying  upon  the  validity  of  the  county 
warrants  issued  in  consideration  thereof,  made  no  claim 
to  the  property  so  sold  until  after  the  decree  was  affirmed 
in  the  suit  heretofore  instituted  by  the  plaintiflF,  w^hich 
believed  that  said  warrants  would  be  paid  in  their  regu- 
lar order,  but  that  no  fund  has  ever  been  raised  out  of 
which  any  part  thereof  could  be  paid  ;  that  for  five  years 
prior  to  the  commencement  of  this  suit  said  county  has 
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leased  the  land  so  conveyed  to  it  by  Chambers,  receiving 
therefor  the  annual  rental  of  $150,  and  that  the  use  of 
said  shelving  since  the  decree  was  rendered  in  the  Stuller 
Case  is  of  the  reasonable  value  of  $50  per  year ;  that, 
said  warrants  having  been  held  invalid,  the  plaintiff 
tenders  them  to  the  county  and  prays  a  decree  for  said 
shelving  and  the  undivided  five  eighths  of  said  real 
estate.  A  demurrer  to  the  separate  causes  of  suit  hav- 
ing been  sustained  on  the  ground,  inter  alia,  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  and  the  plaintiff  declining  to  plead  further, 
the  suit  was  dismissed  ;  and  hence  this  appeal. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Charles  A,  Johns  and  Thomas  H.  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Samuel  White,  District  Attorney,  and  F.  M. 
Saxton. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  trial  court,  in  rendering  the  decree  complained 
of,  held,  as  we  understand,  that  the  statute  of  limitations 
had  run  against  the  right  to  recover  the  shelving,  and 
that  the  demand  for  a  reconveyance  of  the  land  could 
not  be  split  up,  assuming  that  the  remaining  warrants 
issued  for  the  purchase  price  were  outstanding ;  but,  if 
paid,  that  the  organic  law  of  the  state.  Art.  XI,  §  9,  pro- 
hibited the  county  from  becoming  a  tenant  in  common  in 
respect  to  the  ownership  of  the  land.  When  the  constitu- 
tional limit  of  a  county's  indebtedness  has  been  reached, 
its  capacity  to  make  contracts  is  suspended,  and  remains 
dormant  until  its  voluntary  obligations  are  reduced  below 
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the  prescribed  limit.  Any  voluntary  agreement  entered 
into  by  a  county,  involving  it  with  liabilities  after  the 
boundary  of  its  power  to  make  contracts  has  been 
reached,  is  ultra  vires^  and  the  receipt  of  benefits  by  it 
affords  no  ground  for  invoking  even  an  implied  liability 
to  pay  any  compensation  therefor  :  Municipal  Sec.  Co.  y. 
Baker  County,  33  Or.  338  (54  Pac.  174).  Notwithstand- 
ing the  incapacity  of  a  municipal  corporation,  under  such 
circumstances,  renders  its  contracts  unenforceable,  those 
who  have  parted  with  their  property  in  dealing  with  it 
during  its  interval  of  quiescence  are  not  wholly  remedi- 
less ;  for,  when  such  property  can  be  identified,  the  party 
entitled  thereto  may  recover  it  by  placing  the  other  in 
statu  quo, — the  rule  being  that  neither  party  will  be  heard 
to  allege  the  invalidity  of  a  transaction  which  is  simply 
ultra  vires,  while  holding  the  fruits  thereof :  Manchester 
&  L.  R.  Co.  V.  Concord  R.  Co.  66  N.  H.  100  (20  Atl.  383, 
9  L.  R.  A.  689,  49  Am.  St.  Rep.  582). 

Thus,  in  Chapman  v.  Douglas  County,  107  U.  S.  348  (2 
Sup.  Ct.  62),  the  plaintiff  executed  to  the  defendant  a 
warranty  deed  of  two  tracts  of  land,  containing  ten  and 
one  hundred  and  sixty  acres,  respectively,  in  considera- 
tion of  $2,000  in  county  orders  and  four  promissory  notes, 
of  $1,500  each,  payable  in  one,  two,  three,  and  four  years, 
respectively,  issued  in  the  name  of  the  county  by  its  com- 
missioners, who  in  the  same  manner  purported  to  execute 
a  mortgage  on  the  premises  to  secure  the  payment  thereof. 
The  county  took  immediate  possession  of  the  real  prop- 
erty, which  it  used  as  a  poor  farm,  expending  in  the  im- 
provement thereof  the  sum  of  $30,000 ;  but  the  title  to 
the  smaller  tract  failed.  The  notes  and  mortgage  having 
been  assigned,  the  holder  thereof  commenced  a  suit  in 
the  state  court  to  foreclose  the  same ;  but  a  demurrer, 
interposed  on  the  ground  that  the  notes  and  mortgage 
were  void  ab  initio  for  want  of  authority  to  execute  them. 


400  Security  Co.  v.  Baker  County.      [  39  Or. 

having  been  sustained,  the  suit  was  dismissed  without 
prejudice,  and  a  similar  suit,  instituted  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nebraska, 
was  dismissed  in  the  same  manner  for  a  like  reason. 
Thereupon  Chapman  was  joined  with  the  holder  of  the 
notes  and  mortgage,  for  the  benefit  of  the  latter,  in  a 
suit  iu  said  circuit  court  to  rescind  the  contract  of  sale 
and  to  recover  the  land,  and  it  was  held  that,  as  the  notes 
and  mortgage  were  invalid  for  want  of  authority  to  exe- 
cute them,  the  holder  thereof  was  entitled  to  the  relief 
demanded,  upon  the  surrender  of  the  void  securities,  and 
decreed  that  the  county  execute  a  deed  to  the  premises, 
unless  within  a  reasonable  time  it  paid  the  amount  found 
to  be  due,  making  a  proper  allowance  for  the  failure  of 
the  title  to  a  part  of  the  land.  Mr.  Justice  Matthews, 
speaking  for  the  court  in  rendering  the  decision,  says: 
**The  conveyance  by  Chapman  to  the  County  of  Douglas 
passed  the  legal  title,  but  upon  a  condition  in  the  con- 
tract which  it  was  impossible  in  law  for  the  county  to 
perform.  There  resulted,  therefore,  to  the  grantor  the 
right  to  rescind  the  agreement  upon  which  the  deed  was 
made,  and  thus  to  convert  the  county  into  a  trustee,  by 
construction  of  law,  of  the  title  for  his  benefit,  according 
to  the  often-repeated  rule,  as  stated  by  Hill,  Trust.  144, 
that  *whenever  the  circumstances  of  a  transaction  are 
such  that  the  person  who  takes  the  legal  estate  in  prop- 
erty can  not  also  enjoy  the  beneficial  interest,  without 
necessarily  violating  some  established  principle  of  equitj', 
the  court  will  immediately  raise  a  constructive  trust  and 
fasten  it  upon  the  conscience  of  the  legal  owner,  so  as  to 
convert  him  into  a  trustee  for  the  parties  who,  in  equity, 
are  entitled  to  the  beneficial  enjoyment.'  Upon  this 
principle  the  vendor  of  real  estate  is  treated  as  trustee 
of  the  title  for  the  purchaser,  and  the  mortgagee,  having 
the  legal  title,  after  payment  of  the  mortgage  debt  is  a 
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trustee  for  the  mortgagor.  The  analogy  is  complete  be- 
tween these  and  every  case,  of  which  the  present  is  one, 
where  the  holder  of  the  legal  title  is  under  a  duty  to  con- 
vey to  another." 

So,  too,  in  Parkersburg  v.  Brown,  106  U.  S.487  (1  Sup. 
Ct.  442),  the  plaintiff  in  error,  a  municipal  corporation, 
in  pursuance  of  an  act  of  the  legislative  assembly  of 
West  Virginia,  loaned  its  bonds  to  the  amount  of  $20,000 
to  persons  engaged  in  manufacturing,  taking  as  security 
therefor  a  conveyance  of  the  latter's  real  estate  and  per- 
sonal property  to  a  trustee,  who  was  authorized  to  sell 
the  same  upon  default  in  the  payment  of  the  semiannual 
interest  or  of  the  annual  installments  of  the  principal. 
The  persons  to  whom  these  bonds  were  loaned  were  ad- 
judged bankrupt,  and  the  assignee  of  their  estate,  having 
taken  possession  of  the  property  so  conveyed  to  the  City 
of  Parkersburg,  sold  the  tools  and  machinery  belonging 
thereto  ;  and  the  trustee  under  the  original  deed,  having 
been  also  named  as  trustee  in  a  subsequent  deed  given 
to  secure  a  debt,  upon  default  in  the  payment  thereof, 
conveyed  the  said  real  property  to  the  plaintiff  in  error. 
The  bonds  so  loaned  were  assigned  to  the  defendants  in 
error,  and,  no  part  of  the  principal  thereof  having  been 
paid,  and  default  having  been  made  in  the  payment  of 
the  interest,  a  suit  was  instituted  which  sought  to  charge 
the  city  as  trustee ;  and  it  was  held  that  no  authority 
existed  for  the  issuance  of  the  bonds,  and  that  the  assign- 
ment thereof  passed  its  interest  in  the  security  to  the 
defendants  in  error,  who  were  entitled  to  the  proceeds 
arising  from  the  sale  of  the  property  so  hypothecated. 
See,  also,  Hitchcock  v.  Galveston,  96  U.  S.  341 ;  Willis  v. 
Board  of  ComWs,  86  Fed.  872  (30  C.  C.  A.  445). 

2.     The  real  property  conveyed  and  the  personal  prop- 
39  Or.— 26. 
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erty  delivered  to  Baker  County  being  capable  of  identifi- 
cation, the  duty  to  restore  it,  upon  a  surrender  of  the 
warrants  issued  in  consideration  thereof,  is  manifest ; 
and  the  only  questions  involved  are  whether  this  suit 
was  instituted  in  time  to  recover  the  personal  property, 
and  does  the  constitution  of  the  state  prohibit  a  county 
from  being  a  tenant  in  common  of  real  property?  The 
theory  of  plaintiff's  counsel  upon  the  first  inquiry  is  that, 
although  the  shelving  was  delivered  July  13,  1891,  the 
county  did  not  repudiate  the  contract  of  purchase  until 
January  18, 1897,  when  compelled  to  that  course  by  man- 
date of  this  court  (Stuller  v.  Baker  County,  30  Or.  29,  474 
Pac.  705),  and,  this  suit  having  been  commenced  within 
six  years  from  that  time,  the  plaintiff  should  be  permitted 
to  recover  the  specific  property  so  delivered  (Hill's  Ann. 
Laws,  §  6,  subd.  4);  while  the  theory  of  defendant's  coun- 
sel is  that,  the  purchase  of  the  shelving  having  been 
voluntary,  and  the  county,  at  the  time  thereof,  having 
reached  the  limit  of  its  indebtedness  under  the  consti- 
tution, the  latter  was  powerless  to  make  any  contract 
in  respect  thereto,  so  that  plaintiff's  right  to  rescind  ac- 
crued eo  instante,  but,  not  having  instituted  a  suit  therefor 
within  six  years  from  that  time,  its  right  to  recover  the 
specific  property  is  barred  by  the  statute  of  limitations. 
In  Chapman  v.  Douglas  County,  107  U.  S.  348  (2  Sup.Ct. 
62),  upon  which  plaintiff's  counsel  rely,  it  was  held  that, 
although  the  right  of  the  claimant  to  rescind  the  contract 
and  demand  a  reconveyance  accrued  at  the  date  of  the 
deed,  he  was  not  bound  to  exercise  the  right,  and  his 
cause  of  action  did  not  accrue  until  he  had  manifested 
his  election.  In  that  case  the  contract  of  purchase  by 
the  county  was  not  ultra  vires,  the  only  irregularity  being 
the  giving  of  promissory  notes  payable  at  stated  times 
and  the  execution  of  a  mortgage  as  security  therefor.  In 
the  case  at  bar,  however,  the  county  having  reached  the 
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limit  of  its  indebtedness,  it  may  be  said  that,  as  to  voliin« 
tary  contracts  incurring  liabilities,  it  had  no  existence 
(7  Am.  &  Eng.  Ency.  Law  [2  ed.] ,  930  ;  Municipal  Sec, 
Co.  V.  Baker  County,  33  Or.  338,  54  Pac.  174),  and  in  con- 
sequence of  this  incapacity  the  contract  for  the  purchase 
of  the  shelving  was  void  and  incapable  of  ratification 
(1  Dillon, Mun.  Corp.  §  457  ;  1  Beach,  Pub.  Corp.  §  217  ; 
Sutro  V.  Pettit,  74  Cal.  332,  5  Am.  St.  Rep. 442,  16  Pac.  7). 
Rescission  is  the  act  of  annulling  or  canceling  a  voidable 
contract  (21  Am.  &  Eng.  Ency.  Law  [1  ed.]  ,  26);  but,  as 
the  county  could  not  legally  assent  to  the  purchase  of  the 
shelving  the  contract  therefor  was  void,  and,  neither  party 
being  bound  thereby,  no  election  to  rescind  could  be  exer- 
cised by  either.  The  cause  of  suit,  therefore,  accrued 
when  the  shelving  was  delivered,  and,  as  more  than  six 
years  intervened  from  that  time  until  the  complaint  was 
filed,  the  right  to  recover  the  specific  personal  property 
was  barred  by  the  statute  of  limitations,  and  hence  no 
error  was  committed  in  sustaining  the  demurrer  to  the 
second  cause  of  suit. 

3.  Considering  the  other  question,  the  plaintiflF  alleges 
its  ownership  of  county  warrants  to  the  amount  of  $1,250, 
issued  to  Chambers  and  assigned  to  it,  and  claims  a 
conveyance  of  an  undivided  five  eighths  of  the  premises 
conveyed  by  Chambers  to  the  county.  The  ownership 
of  the  remaining  warrants  issued  in  consideration  of  the 
poor  farm  is  not  averred,  but  the  opinion  of  the  trial 
court  recites  that  it  was  admitted  at  the  argument  that 
all  the  other  warrants,  not  held  by  the  plaintiff,  have  been 
redeemed  by  the  county.  We  shall  treat  the  inquiry, 
therefore,  as  if  the  complaint  had  stated  that  fact.  The 
organic  law  of  the  state,  Art.  XI,  §  9,  is  as  follows : 
**  No  county,  city,  town,  or  other  municipal  corporation, 
by  vote  of  its  citizens  or  otherwise,  shall  become  a  stock- 
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holder  in  any  joint  stock  company,  corporation,  or  asso- 
ciation whatever,  or  raise  money  for,  or  loan  its  credit 
to,  or  in  aid  of,  any  such  company,  corporation  or  associ- 
ation." In  Ampt  V.  City  of  Cincinnati,  56  Ohio  St.  47 
(46  N.  E.  69, 35  L.  R.  A.  737,  with  note  on  the  right  of  a 
municipality  to  be  a  part  owner  of  property),  the  defend- 
ant owned  a  system  of  waterworks  which  it  sought  to 
enlarge  in  pursuance  of  an  act  of  the  legislative  assembly 
of  Ohio  empowering  the  governor  to  appoint  commis- 
sioners, who  were  authorized  to  contract  in  the  name  of 
the  city  with  any  person,  firm,  or  corporation  for  the 
enlargement  of  its  waterworks.  The  addition  to  the  ex- 
isting works  was  to  be  owned  by  the  persons  or  corpora- 
tions making  it,  and  leased  to  the  city,  which  was  to 
operate  it  as  an  entirety.  The  contract  having  been 
entered  into  by  the  commissioners,  which,  if  executed, 
would  have  united  the  public  funds  and  private  capital 
in  an  enterprise  to  be  managed  and  conducted  by  the 
city,  the  plaintiflF,  a  taxpayer,  instituted  a  suit  to  enjoin 
the  outlay  by  the  city  necessarily  incident  thereto  ;  and 
it  was  held,  under  a  clause  of  the  constitution  of  that 
state  almost  identical  with  ours  in  that  respect,  that  a 
city  must  be  the  sole  proprietor  of  the  property  in  which 
it  invests  its  funds,  and  it  can  not  unite  its  property  with 
the  property  of  individuals  or  corporations,  so  that,  when 
united,  both  together  form  one  property.  Mr.  Justice 
BuRKET,  in  interpreting  the  clause  adverted  to,  says : 
"This  section  of  the  constitution  not  only  prohibits  a 
'business  partnership,'  which  carries  the  idea  of  a  joint 
or  undivided  interest,  but  it  goes  further,  and  prohibits 
a  municipality  from  becoming  the  owner  of  part  of  a 
property  which  is  owned  and  controlled  in  part  by  a  cor- 
poration or  individual.  The  municipality  must  be  the 
sole  owner  and  controller  of  the  property  in  which  it 
invests  its  public  funds.     A  union  of  public  and  private 
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funds  or  credit,  each  in  aid  of  the  other,  is  forbidden  by 
the  constitution.  There  can  be  no  union  of  public  and 
private  funds  or  credit,  nor  of  that  which  is  produced  by 
such  funds  or  credit.  The  whole  ownership  and  control 
must  be  in  the  public.  The  city  may  lease  from  an  indi- 
vidual or  corporation  any  property  of  which  it  may  need 
the  use,  or,  having  property  the  use  of  which  it  does  not 
need,  it  may  lease  the  same  to  others ;  but  it  can  not 
engage  in  an  enterprise  with  an  individual  or  corpora- 
tion for  the  construction  or  erection  of  a  property  which, 
as  a  completed  whole,  is  to  be  owned  and  controlled  in 
part  by  the  city  and  in  part  by  an  individual  corpora- 
tion." 

The  trial  court  having  rested  its  decree  upon  the  de- 
cision in  that  case,  the  question  to  be  considered  is 
whether  the  clause  of  our  constitution  prohibits  a  county 
from  becoming  a  tenant  in  common  in  respect  to  real 
property.  The  use  to  which  the  premises  are  subjected 
by  the  county  can  have  no  bearing  upon  the  inquiry ; 
for,  if  the  organic  law  of  the  state  interdicts  the  unity 
of  possession,  the  prohibition  is  alike  applicable  to  any 
and  all  real  property.  We  can  not  believe  that  the  lan- 
guage of  our  constitution  hereinbefore  quoted  is  suscepti- 
ble to  the  construction  given  to  a  similar  clause  by  the 
Supreme  Court  of  Ohio,  nor  yield  our  consent  to  the 
reasons  assigned  for  the  decision  there  rendered.  It  is 
the  duty  of  the  court,  in  interpreting  a  constitution, 
which  is  a  limitation  and  not  a  grant  of  power,  to  con- 
sider the  existing  evil  intended  to  be  avoided  by  the 
prohibition.  The  establishment  of  manufacturing  indus- 
tries, where  labor  finds  profitable  employment,  generally 
tends  to  the  happiness  of  the  workmen,  thereby  aug- 
menting the  wealth  and  increasing  the  importance  of  the 
city,  town,  or  village  in  which  they  settle,  resulting  from 
their  home  building  and  the  inauguration  of  various 
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trades  that  spring  into  existence  and  are  supported  by 
their  patronage.  So,  too,  the  construction  and  operation 
of  railways  have  brought  the  producer  and  consumer 
into  closer  relations,  to  the  advantage  of  each,  resulting 
in  the  rapid  development  of  the  country  through  which 
the  trains  pass,  and  benefiting  the  stations  at  which 
they  halt.  A  knowledge  of  the  advantages  that  usually 
attend  the  establishment  of  manufactories  and  the  bene- 
fits that  generally  follow  the  construction  of  railways 
has  prompted  enterprising  citizens  to  burden  their  prop- 
erty with  excessive  taxation  to  secure  these  returns  ;  but 
in  many  instances  the  hopes  of  those  who  have  mort- 
gaged the  future  to  advance  the  interests  of  the  present 
have  not  been  realized,  and  the  disappointment  incident 
thereto  has  in  many  states  prompted  the  people,  in  the 
exercise  of  their  sovereign  right,  to  incorporate  in  their 
constitutions  such  clauses  as  have  been  adverted  to.  The 
wisdom  of  this  rule  is  apparent,  but  we  do  not  think  it 
can  be  invoked,  except  in  instances  similar  to  those  here 
enumerated  ;  and,  the  reason  failing,  the  rule  is  inappli- 
cable. To  allow  Baker  County  to  pay  off  one  or  more  of 
the  warrants  issued  in  consideration  of  a  deed  to  the 
land,  and  insist  that,  notwithstanding  it  could  not  con- 
summate a  valid  contract  of  purchase  at  the  time  the 
conveyance  was  executed,  it  could  by  such  payment  pre- 
vent a  recovery,  would  be  to  permit  it  to  take  advantage 
of  its  own  wrong ;  for,  as  was  said  by  Mr.  Justice 
Mitchell,  in  Bass  F.  &  M,  Works  v.  Board  of  ComWs,  115 
Ind.  234  (17  N.  E.  593),  '*the  doctrine  of  ultra  vires  does 
not  absolve  municipal  corporations  from  the  principles 
of  common  honesty."  In  the  case  at  bar,  if  the  relief 
demanded  were  granted,  the  county  would  not  thereby 
become  a  stockholder  in  any  joint  stock  company,  cor- 
poration, or  association  whatever;  nor  would  it  be  rais- 
ing money  for,  or  loaning  its  credit  to  or  in  aid  of,  any 
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such  company,  corporation,  or  association.  The  decree 
will  therefore  be  reversed,  the  demurrer  overruled  as  to 
the  first  cause  of  suit,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  necessary,  not  inconsistent 
with  this  opinion.  Reversed. 


Decided  17  June,  1901. 
WESTERN   SAVINGS  COMPANY  r.  CURREY. 

[66  Pac.  800.] 

Whek  Judgment  Becomes  a  Lien. 

Judgment  liens  on  realty  are  entirely  a  creation  of  statute,  and,  under  Section 
209  of  Hill's  Ann.  Laws,  a  Judgment  does  not  become  a  Hen  on  the  debtor's  real 
estate  until  It  is  entered  in  the  Judgment  docket  of  the  proper  court. 

Judgment  Docket  -  Effect  of  "Wrong  Headings. 

The  Judgment  lien  docket  provided  for  by  Section  572  of  Hill's  Ann.  Laws  is  a 
book  intended  to  be  complete  wltbin  itself,  and  should  contain  every  statement 
prescribed  by  the  statute  directing  it  to  be  kept,  or  it  will  not  accomplish  its  pur- 
pose; thus,  the  entry  of  a  Judgment  in  a  Judgment  docket  which  does  not  slate 
when  it  was  "docketed,"  as  required  by  section  572,  it  is  not  sufficient  to  create  a 
lien  on  the  debtor's  real  estate. 

Statutes— Courts— Judgment  Dockets. 

Hill's  Ann.  Laws,  1 589,  specifying  the  records  of  the  county  and  circuit  courts 
as  consisting  of  registers.  Judgment  dockets,  etc.,  requires  each  court  to  keep  a 
separate  Judgment  docket. 

Titles  of  Judgment  Dockets. 

The  entry  of  a  Judgment  in  a  book  entitled,  "Judgment  Lien  Docket^  B 
County,"  is  insufficient  to  create  a  Hen,  since  it  is  not  a  compliance  with  Hill's 
Ann.  Laws,  ^  500,  requiring  the  circuit  and  county  courts  to  keep  Judgment 
dockets;  the  docket  should  have  shown  on  its  face  that  it  was  the  Judgment 
docket  of  a  particular  court.  . 

Presumption  of  the  Performance  of  Official  Duty. 

Where  a  Judgment  docket  does  not  show  the  date  of  docketing  the  Judgment, 
as  required  by  Hill's  Ann.  Laws,  g  572,  there  is  no  presumption  that  the  clerk 
properly  docketed  the  Judgment  at  the  date  of  its  rendition,  as  required  by  sec- 
tion 200. 
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From  Baker  :   Robert  Eakin,  Judge. 

Suit  by  the  Western  Loan  &  Savings  Company  against 
H.  E.  Currey  and  others  to  determine  the  title  to  real 
estate.  The  plaintiff  is  the  owner  of  lot  6,  block  29,  in  At- 
wood's  Second  Addition  to  Baker  City,  acquired  through 
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the  foreclosure  of  a  mortgage  executed  by  C.  H.  StuUer, 
October  7, 1893,  and  duly  recorded  in  the  proper  records 
on  the  tenth.  StuUer  acquired  the  property  July  14, 1890, 
and  was  the  owner  thereof  when  the  mortgage  was  given. 
On  June  29, 1892,  J.  B.  Griswold  obtained  adjudgment  in 
the  circuit  court  against  P.  R.  Bishop  and  C.  H.  StuUer, 
doing  business  under  the  firm  name  of  Bishop  &  StuUer. 
There  was  an  attempt  to  docket  this  judgment,  which  it 
is  alleged  was  ineflFectual  to  create  a  lien  upon  the  real 
property  of  StuUer,  because  the  entry  does  not  show  the 
date  *'when  docketed,"  or  the  court  in  which  it  was  ren- 
dered. Griswold  assigned  to  Currey,  one  of  the  defend- 
ants herein,  but  neither  of  them  was  made  a  party  to  the 
foreclosure  suit.  Currey 's  codefendant  is  the  sheriff  of 
Baker  County,  who  is  attempting  to  sell  the  property 
under  an  execution  issued  upon  the  judgment.  The 
plaintiff  prays  a  reforeclosure  of  its  mortgage,  and  an 
injunction  restraining  the  defendants  from  the  assertion 
of  any  rights  under  the  judgment ;  but  the  suit  may  be 
appropriately  treated  as  one  to  remove  a  cloud,  or  rather 
to  prevent  a  cloud  from  attaching  by  reason  of  the  threat- 
ened sale  and  sheriff's  deed  which  would  eventually  fol- 
low. There  was  a  demurrer  to  the  complaint,  which  was 
overruled,  and,  defendants  declining  to  plead  further, 
a  decree  was  entered  as  prayed  for,  and  the  defendants 
appeal .  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Clar- 
ence Cole  and  0.  B,  Mount,  with  an  oral  argument  by  Mr, 
Cole. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  B.  Mesaick. 
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Mr  Justice  Wolvbrton,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

The  only  questions  involved  are  whether  the  judgment 
docket  should  show  the  date  *'when  docketed"  and  the 
court  in  which  the  judgment  was  rendered  as  necessary 
prerequisites  to  its  becoming  a  lien  upon  the  real  prop- 
erty of  the  judgment  debtor.  A  judgment  or  decree 
does  not  become  a  lien  upon  the  debtor's  realty  in  this 
state  merely  by  reason  of  its  rendition  and  entry  in  the 
journal.  It  is  the  docketing  that  gives  the  lien  and  fixes 
the  time  when  it  attaches:  Hill's  Ann.  Laws.  §  269; 
Stannis  v.  Nicholson^  2  Or.  332  ;  Creighton  v.  Leeds^  9  Or. 
215,  220 ;  See  note  to  42  L.  R.  A.  209 ;  //i  re  Boyd,  4 
Sawy.  262  (Fed.  Gas.  No.  1746).  ''The  records  of  the 
circuit  and  county  court  are  a  register,  journal,  judgment 
docket,  execution  docket,  fee  book,  jury  book,  and  final 
record."  *'The  judgment  docket  is  a  book  wherein  the 
judgments  and  decrees  are  docketed,  as  elsewhere  pro- 
vided in  this  Code.  Each  page  thereof  shall  be  divided 
into  eight  columns,  and  headed  as  follows :  Judgment 
dobtors;  judgment  creditors;  amount  of  judgment;  date 
of  entry  in  journal;  when  docketed;  appeal,  when  taken; 
decision  on  appeal;  satisfaction,  when  entered  "  :  Hill's 
Ann.  Laws,  §§  569,  572.  And  by  section  269  it  is  pro- 
vided that,  ''immediately  after  the  entry  of  judgment  in 
any  action,  the  clerk  shall  docket  the  same  in  the  judg- 
ment docket.  ♦  ♦  *  From  the  date  of  docketing  a 
judgment  as  in  this  title  provided,  *  *  *  such  judg- 
ment shall  be  a  lien  upon  all  the  real  property  of  the 
defendant  within  the  county,  ♦  *  *  or  which  he 
may  afterwards  acquire  therein,  during  the  time  an  exe- 
cution may  issue  thereon."  A  conveyance  is  rendered 
void  as  against  the  lien  of  a  judgment  unless  recorded  at 
the  time  of  the  docketing,  or  within  the  time  after  its 
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execution  provided  by  law  as  between  conveyances  for 
the  same  real  property  :  Hill's  Ann.  Laws,  §  271.  And 
it  has  been  held  that  a  judgment  lien  must  be  acquired 
in  good  faith,  and  without  notice  of  a  prior  unrecorded 
deed,  to  be  effectual  as  against  it,  thus  assimilating  the 
acquirement  of  the  lien  in  so  far  as  it  is  affected  by  notice 
and  good  faith  to  the  acquirement  of  title  by  conveyance  ; 
which  construction  of  the  statute,  although  not  literal, 
is  said  to  be  "entirely  consistent  with  the  reason  and 
spirit":  Baker  v.  Woodward,  12  Or.  3,  13(6  Pac.  173); 
Laurent  v.  Lanning,  32  Or.  11  (51  Pac.  80).  The  fifth 
column  of  the  docket  in  controversy  bears  the  heading, 
''Entered  in  Judgment  Book,"  whereas  it  should  have 
been,  "When  Docketed,"  under  the  statute.  There  is 
under  this  heading  the  words,  "No.  Page,"  and  beneath 
these  the  letter  and  figures,  "K,  306."  The  date  of  entry 
is  entirely  omitted  from  the  record.  There  is  attached  to 
the  complaint  what  purports  to  be  a  true  copy  of  the 
judgment  docket.  This  bears  the  heading,  "Judgment 
Lien  Docket,  Baker  County,  Oregon,"  which  is  all  the 
evidence  that  we  have  indicating  the  court  in  which  the 
judgment  was  rendered. 

The  purpose  of  the  judgment  docket  is  twofold  :  (1)  To 
create  a  lien  upon  the  debtor's  real  property,  and  thereby 
increase  the  efficiency  and  usefulness  of  the  judgment ; 
and  (2)  to  impart  and  afford  convenient  notice  and  knowl- 
edge of  such  lien  to  those  dealing  with  the  property  thus 
incumbered.  The  judgment  docket,  therefore,  becomes 
an  important  and  essential  record.  The  statute  has  pre- 
scribed with  significant  detail  by  what  courts  it  shall  be 
kept,  and  the  manner  in  which  it  shall  be  made  up,  and 
the  lien  which  its  instrumentality  affords  is  purely  statu- 
tory, as  it  did  not  exist  at  common  law.  As  a  general 
rule  enactments  designed  for  the  creation  of  a  lien  must 
be  substantially  complied  with  in  order  to  effectuate  their 
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purpose.  Whatever  is  pointed  out  is  in  the  nature  of  a 
condition  to  its  creation  or  acquirement,  and,  unless  there 
is  an  observance  of  the  conditions  in  matters  of  substance, 
the  structure  must  necessarily  be  incomplete,  and  conse- 
quently insufficient:  Nicolaiv,  Van  Fridagh,  23  Or.  149 
(31  Pac.  288);  Gordon  v.  Deal,  23  Or.  153  (31  Pac.  287); 
Schneider  v.  Sears,  13  Or.  69  (8  Pac.  841).  But  the  detail 
and  particularity  attending  the  enactment  creating  the 
judgment  lien  afford  ample  evidence  of  a  legislative  in- 
tendment that  the  rule  should  have  positive  application  in 
the  solution  of  the  question  whether  the  lien  has  become 
effective  under  its  provisions.  Now,  the  judgment  docket 
was  intended,  no  doubt,  to  afford  definite  and  reliable  in- 
formation as  it  respects  the  court  in  which  the  judgment 
was  rendered,  the  parties  thereto,  the  amount  and  time 
when  rendered  ;  and  to  do  this,  it  must  needs  contain  a 
complete  abstract  of  the  judgment  comprising  these  sev- 
eral heads.  This  was  to  relieve  interested  parties  from 
the  necessity  of  going  back  to  the  journal  and  other  rec- 
ords and  files  of  the  court  to  ascertain  the  nature  and 
effect  of  the  judgment,  and  thereby  to  determine  whether 
the  lien  thereof  has  become  effective.  It  is  a  record  quite 
apart  and  distinct  from  any  that  precedes  it,  wholly  un- 
necessary to  a  valid  judgment,  but  absolutely  essential 
to  the  creation  of  a  valid  lien,  in  so  far,  at  least,  as  it 
concerns  strangers  to  the  record.  It  should  therefore  be 
complete  within  itself,  and  reveal  a  perfect  lien,  without 
the  necessity  of  calling  to  its  aid  other  instrumentalities. 
There  could  be  no  intelligent  abstract  of  the  judgment 
without  an  observance  in  statement  of  these  several 
particulars.  The  requirement  of  a  statement,  '*When 
docketed,"  is  manifestly  unnecessary  to  a  perfect  abstract 
of  the  judgment  rendered,  but  it  is  highly  important 
by  which  to  determine  when  the  lien  became  effective. 
The  statute  prescribes  that  "from  the  date  of  docketing 
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*  *  *  such  judgment  shall  become  a  lien,"  and  the 
question  recurs,  can  any  of  these  items  of  information  or 
directions,  including  an  entry  of  the  date  '*when  dock- 
eted," be  dispensed  with  or  omitted  from  the  judgment 
docket  without  vitally  detracting  from  its  validity  and 
eflficiency  in  creating  a  lien  upon  the  debtor's  realty?  To 
say  that  the  statute  is  directory  merely  is  to  inaugurate  a 
practice  that  would  render  that  uncertain  and  equivocal 
which  has  been  directed  to  be  performed  in  detail  and 
with  particularity,  and  eventually  defeat  its  purpose  to 
impart  definite  and  positive  notice  and  information  to  the 
public  and  persons  interested  touching  a  matter  of  vital 
concern. 

All  these  provisions  are  important.  They  prescribe  a 
method  unknown  to  the  common  law  by  which  to  en- 
hance the  creditor's  remedy  by  incumbering  the  debtor's 
realty,  and  titles  are  made  dependent  upon  them.  They 
should,  therefore,  receive  such  interpretation  as  will  give 
strength,  certainty,  and  uniformity  to  the  method  and 
effectuate  its  purposes.  '*This  can  only  be  done,"  says 
Mr.  Chief  Justice  Merrimon  in  Deivey  v.  Sugg^  109  N.  C. 
328  (14  L.  R.  A.  393,  13  S.  E.  923),  **by  a  strict  ob- 
servance of  at  least  the  substance  of  the  requirements 
prescribed.  Otherwise,  uncertainty,  confusion,  and  in- 
justice must  prevail  to  a  greater  or  less  extent  in  its 
administration."  In  further  support  of  the  view  here 
adopted,  see  Hutchinson  v.  Gorham,  37  Or.  347  (61  Pac. 
431);  Bonner  v.  Grigsby,  84  Tex.  330  (31  Am.  St.  Rep. 
48,  19  S.  W.  511);  Davis  v.  Steeps,  87  Wis.  472  (58  N.  W. 
769,  23  L.  R.  A.  818);  JiJtna  Life  Ins.  Co.  v.  Hesser,  77 
Iowa,  381  (42  N.  W.  325,  4  L.  R.  A.  122,  14  Am.  St. 
Rep.  297);  Sears  v.  Burnham,  17  N.  Y.  445.  These  con- 
siderations lead  us  to  the  following  conclusions :  There 
should  be  two  judgment  dockets  kept,  one  for  each  [of] 
the  circuit  and  county  courts,  and  the  judgment  should 
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be  entered  in  the  docket  of  the  court  where  rendered. 
This  has  not  been  done  in  the  case  at  bar.  The  entry 
appears  to  have  been  made  in  a  general  docket,  denomi- 
nated '* Judgment  Lien  Docket,  Baker  County,  Oregon." 
No  such  docket  or  record  is  known  to  the  law,  and 
for  this  reason  it  is  ineffectual  to  the  creation  of  a  lien. 
It  is  also  ineffectual  for  the  reason  that  it  contains 
no  notation  of  the  date  '*when  docketed."  The  nota- 
tion is  a  prerequisite  to  a  valid  docketing,  made  so  by 
statute,  and  no  lien  can  attach  without  it.  The  head- 
ing, * 'Entered  in  Judgment  Book,"  instead  of,  **When 
Docketed,"  is  perhaps  an  irregularity,  and  not  of  vital 
importance  :    Weil  v.  Howard,  4  Nev.  384. 

It  is  sought  to  invoke  the  presumption  that  official 
duty  was  regularly  performed  in  aid  of  the  record  as  to 
the  date  of  docketing ;  that,  as  the  clerk  was  directed  by 
law  to  make  the  entry  immediately  after  the  entry  of 
judgment,  it  will  be  presumed  that  he  did  it ;  and  hence 
that  the  lien  attached  from  the  time  when  the  judgment 
was  entered  in  the  journal.  The  presumption  has  appli- 
cation where  there  is  nothing  to  show  what  has  been 
done,  but  here  it  is  perfectly  patent  that  the  clerk  has 
not  done  that  which  the  law  has  required  of  him.  The 
record  shows  that  he  has  done  something  else  in  connec- 
tion with  the  docketing,  but  has  omitted  to  make  the 
notation,  and  to  invoke  a  presumption  that  he  has  done 
a  thing  which  it  is  perfectly  clear  from  his  very  act  that 
he  has  not  done,  is  to  adopt  an  absurdity  as  a  rule  of 
action.  The  application  which  it  is  sought  to  make  of 
the  presumption  would  render  that  a  nonessential  which 
the  law  holds  to  be  essential,  and  can  not  be  tolerated. 
The  decree  of  the  court  below  will  be  aflBrmed. 

Affirmed. 
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Decided  17  June;  rehearing  denied  16  Augast,  1901. 
GIU8  V.  COPFINBERRT. 

[65Pac.  838.] 

Equity— Specific  Pbrfobhancie— Interest  in  Unpatented  Device. 

1.  A  court  of  equity  has  Jurisdiction  to  compel  the  performance  of  a  parol 
contract  to  convey  an  interest  in  letters  patent,  if  and  when  Issued,  for  a  patent- 
able device. 

Sufficiency  of  Evidence. 

2.  The  evidence  In  this  case  Is  sufficient  to  support  a  finding  that  the  parties 
were  equally  Interested  In  patenting  a  patentable  device,  and  that  defendant 
agreed  that  plaintiff  should  have  a  half  Interest  In  the  letters  patent. 

Presumption  of  Interest  in  Joint  Venture. 

8.  Where  persons  enter  into  a  Joint  venture,  it  will  be  presumed  that  they 
are  equally  interested,  and  of  course  the  burden  of  proof  Is  on  the  party  who 
alleges  otherwise. 

From  Union  :    Robert  Eakin,  Judge. 

This  is  a  suit  for  specific  performance  of  an  alleged 
oral  agreement  between  Frank  Gius  and  C.  C.  CoflSnberry 
whereby  an  invention  for  attaching  and  detaching  a  plow- 
share to  and  from  the  moldboard  of  a  plow,  with  all  letters 
patent  therefor,  should  be  their  joint  property.  The  com- 
plaint alleges,  in  substance,  that  on  or  about  the  first  of 
March,  1900,  defendant  requested  the  plaintiff  to  assist 
him  in  developing  his  invention,  making  the  necessary 
models,  and  obtaining  a  patent  therefor,  agreeing  with 
him  that  such  patent  should  be  obtained  and  held  in  their 
joint  names,  share  and  share  alike  ;  that  plaintiflF  accepted 
such  proposition,  and  assisted  the  defendant  in  making 
and  perfecting  the  necessary  models  ;  that  they  applied 
jointly,  through  the  defendant,  for  a  patent  upon  such 
invention,  each  agreeing  to  pay  one  half  the  fees  and 
commissions  therefor ;  that  thereafter,  on  the  twenty- 
fifth  of  March,  the  defendant,  for  the  purpose  of  cheat- 
ing and  defrauding  the  plaintiff  out  of  his  interest  in 
such  patent  right  so  applied  for,  wrongfully  and  unlaw- 
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fully  represented  to  the  firm  of  attorneys  employed  by 
them  in  Washington  that  plaintiff  no  longer  had  any  in- 
terest  in  the  invention  or  the  application  for  a  patent, 
and  instructed  them  to  make  such  application  in  the 
name  of  the  defendant  alone ;  that,  acting  under  such 
instructions,  the  attorneys  prepared  a  new  application 
for  such  patent,  omitting  plaintiff's  name  therefrom ; 
that,  during  the  making  and  perfecting  of  such  inven- 
tion and  models,  defendant  promised  and  agreed  that 
plaintiff  should  own  and  hold  an  undivided  half  interest 
in  such  application,  patent,  and  patent  right,  which  is  of 
great  value,  but  that  defendant  refuses  to  assign  or  turn 
over  to  the  plaintiff  any  interest  whatever  in  the  same, 
and  is  threatening  to  wrong,  cheat,  and  defraud  the  plain- 
tifiF  out  of  his  right,  title,  and  interest  therein  ;  that  de- 
fendant is  insolvent  and  unable  to  respond  in  damages. 
The  answer  denies  the  allegations  of  the  complaint,  and 
sets  up  affirmatively  that  defendant  is  the  sole  inventor 
of  the  device  referred  to,  but,  for  the  purpose  of  making 
a  model  to  be  used  in  the  application  for  a  patent,  he 
availed  himself  of  the  plaintiff's  offer  to  use  his  shop, 
forge,  tools,  and  materials,  and  volunteered  to  give  him 
a  sufficient  interest  in  the  invention,  as  soon  as  letters 
patent  should  be  issued  by  the  government  of  the  United 
States,  to  remunerate  him  therefor  ;  that  such  invention, 
when  protected  by  a  patent,  will  be  of  great  value,  and 
that  a  Toii  interest  therein  w^ould  be  a  reasonable  com- 
pensation to  the  plaintiff  for  the  use  of  his  shop,  tools, 
and  materials ;  that  he  is  ready,  able,  and  willing  to 
convey  such  interest  to  plaintiff,  and  tenders  a  convey- 
ance thereof,  together  with  his  consent  to  a  decree  for 
the  costs  thus  far  incurred  by  plaintiff  in  the  suit.  The 
new  matter  set  up  in  the  answer  is  denied  by  the  reply. 
On  the  trial  a  decree  was  rendered,  dismissing  the  com- 
plaint, from  which  this  appeal  is  taken.       Reversed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Thos,  H.  Crawford. 

For  respondent  there  was  a  brief  over  the  names  of 

Smith  &  Heilner  and  C.  E,  Cochran^  with  an  oral  argu- 
ment by  Mr.  William  Smith  and  Mr,  Cochran. 

Mr.  Chief  Justice  Bean,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

1.  It  is  conceded  that  a  court  of  equity  has  jurisdic- 
tion to  enforce  the  specific  performance  of  a  parol  contract 
for  the  conveyance  of  an  interest  in  letters  patent,  when 
issued,  for  an  invention  or  device  patentable  under  the 
laws  of  the  United  States :  Searle  v.  Hill^  73  Iowa,  367 
(5  Am.  St.  Rep.  688,  35  N.  W.  490);  Somerby  v.  Buntin, 
118  Mass.  279  (19  Am.  Rep.  459);  Burr  v.De  La  Vergne, 
102  N.  Y.  415  (7  N.  E.  366);  Fuller  Mfg.  Co.  v.  Bartlett, 
68  Wis.  73  (31  N.  W.  747,  60  Am.  Rep.  838). 

2.  And,  as  a  matter  of  fact,  there  is  but  little  conflict 
in  the  testimony.  Some  time  prior  to  March  1,  1900, 
the  defendant  conceived  the  idea  of  an  invention  and 
device  for  easily  and  quickly  attaching  and  detaching 
a  plowshare  and  point  to  and  from  the  moldboard  of  a 
plow,  but  had  not  put  it  into  practical  form.  While 
working  in  the  shop  of  the  plaintiff,  who  is  a  black- 
smith in  Union,  he  explained  this  idea  to  him  ;  and  the 
plaintiff,  after  thinking  it  over,  concluded  that  it  could 
be  developed  and  the  invention  patented.  Both  parties 
thereupon  set  out  to  perfect  the  invention  and  obtain 
a  patent.  At  plaintiff's  suggestion,  defendant  made  a 
wooden  model,  using  the  plaintiff's  shop,  tools,  and  ma- 
terials, while  he  made  an  iron  one.  After  the  models 
were  completed,  defendant  forwarded  the  wooden  one  to 
a  firm  of  patent  lawyers  in  Washington,  to  whom  he 
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wrote  in  the  name  of  himself  and  the  plaintiff,  asking 
them  to  examine  the  records  of  the  patent  office  to  ascer- 
tain whether  the  invention  was  new  and  patentable.  In 
due  time  he  received  an  answer  from  the  attorneys, 
saying  the  examination  had  been  made,  and  that  they 
thought  a  patent  could  be  obtained,  and  inclosing  a  circu- 
lar, in  which  it  is  stated  that  an  application  for  a  patent 
must  be  made  in  the  name  of  the  inventor  alone.  The 
defendant  thereupon,*  without  the  plaintiff's  knowledge, 
advised  the  attorneys  that  plaintiff  had  no  interest  in  the 
invention,  but  that  he  himself  was  the  sole  inventor, 
and  directed  the  application  for  the  patent  to  be  made  in 
his  name,  which  was  accordingly  done.  As  soon  as  the 
plaintiff  learned  of  this,  he  objected  to  the  change  in  the 
application,  and  insisted  on  his  right  to  share  equally 
with  the  defendant  in  the  invention  and  patent.  The 
defendant  thereupon  called  upon  one  Cameron,  and  told 
him  that  he  had  made  a  mistake  in  letting  plaintiff  in  on 
the  matter,  but  now  desired  to  settle  the  dispute  as  best 
he  could.  Cameron  advised  that  it  be  settled  by  divid- 
ing the  territory  to  be  covered  by  the  patent ;  defendant 
taking  a  part  thereof,  and  plaintiff  the  remainder.  The 
defendant  assented  to  this,  and  authorized  Cameron  to 
submit  the  proposition  to  the  plaintiff  and  arrange  for  a 
meeting  between  them,  to  which  plaintiff  agreed;  and 
in  pursuance  thereof  he  and  defendant  met  at  the  office 
of  Mr.  Lomax  on  March  28  for  the  purpose  of  thus 
adjusting  their  differences.  At  that  time  the  plaintiff 
paid  to  the  defendant,  and  he  received,  one  half  the  fees 
and  expenses  advanced  by  him  on  the  application  for  the 
patent.  The  parties  were  unable  to  agree,  however, 
concerning  the  division  of  the  territory,  although  no 
question  seems  to  have  been  made  as  to  their  respective 

interests. 

39  Ob.— 27. 
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The  principal  contention  for  the  defendant  is  that  the 
evidence  is  so  indefinite  and  uncertain  as  to  the  contract 
between  the  parties— especially  as  to  the  interest  the  plain- 
tiff was  to  have  in  the  invention — that  a  court  of  equity 
can  not  decree  an  enforcement  thereof.  The  argument  is 
that,  before  a  court  can  decree  the  specific  performance 
of  a  contract,  the  terms  thereof  must  be  distinctly  shown, 
so  as  to  leave  none  of  the  essential  details  in  doubt  or 
uncertainty.  And  such  is  the  general  rule  of  law.  But 
here  there  is  no  question  as  to  the  contract.  The  plaintiff 
testifies  that  they  were  to  make  and  own  the  invention 
and  patent  '*in  partnership"  or  **as  partners,"  while  the 
defendant  says  that  the  plaintiff  was  to  have  an  interest 
therein  sufficient  to  recompense  him  for  the  use  of  his 
tools,  but  that  there  was  no  agreement  that  he  should 
have  a  half  or  any  other  definite  interest.  It  is  therefore 
admitted  that  plaintiff  was  to  be  jointly  interested  with  de- 
fendant in  the  invention  and  the  proposed  letters  patent, 
and  the  only  question  is  as  to  the  nature  and  extent  of 
such  interest.  Upon  this  point  the  agreement  was,  per- 
haps, indefinite.  But  we  think  the  testimony  and  attend- 
ant circumstances  show  that  they  were  jointly  interested 
in  the  patent.  The  plaintiff  says  they  were  to  own  it  as 
partners  or  in  partnership,  and  immediately  after  the 
wooden  model  was  made,  and  before  it  was  sent  to  Wash- 
ington, the  defendant,  in  talking  to  the  witness  Cameron 
about  the  matter  in  the  presence  of  one  Reeves,  said : 
**  Mr.  Gius  is  with  me  on  it.  Mr.  Gius  is  a  partner  on 
the  plowshare."  And  he  made  substantially  the  same 
statement  to  two  or  three  other  persons.  Again,  after 
the  controversy  between  them  had  arisen,  the  plaintiff 
paid  to  the  defendant  one  half  the  amount  advanced  by 
him  for  fees  and  expenses  in  making  the  application ; 
and,  so  far  as  the  record  shows,  it  was  not  until  after  the 
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failure  to  agree  upon  a  division  of  the  territory  covered 
by  the  patent  that  the  defendant  ascertained  that  plaintiff 
was  not  an  equal  owner  with  him. 

3.  Where  two  or  more  persons  enter  into  a  joint  ven- 
ture of  this  kind,  the  prima  facie  inference  of  law  is  that 
they  are  equally  interested,  and  entitled  to  an  equal  share 
therein  ;  and^  where  the  contrary  is  alleged,  the  burden 
of  proof  is  on  hira  alleging  it :  Robirison  v.  Anderson,  7  De 
Gex,  M  &  G.  *239  ;  Webster  v.  Bray,  7  Hare,  158.  In  view 
of  this  rule,  we  are  of  tlie  opinion  that,  under  the  testi- 
mony, the  plaintiff  is  entitled  to  an  undivided  half  interest 
in  the  invention  referred  to  in  the  record,  and  in  the 
letters  patent  issued  or  to  be  issued  therefor,  and  that 
the  decree  of  the  court  below  should  be  reversed,  and  one 
entered  here  in  accordance  with  this  opinion. 

Reversed. 


Decided  8  July,  1901. 
STATE  EX  REL.  V.  STESLii:. 

[65Pac.5l6.] 

Constitution— Legislative  Power— County  Commissioner. 

1.  The  legislature  may  in  Ito  discretion  commit  tbe  care  and  transaction  of 
county  business  to  tbe  county  Judge  alone,  or  to  a  court  composed  of  the  Judge 
and  two  commissioners,  or  to  an  Independent  board  of  three  commissioners; 
and  it  may  change  a  plan  that  It  has  adopted,  and  try  one  of  the  others  at  its 
pleasure.  The  discretion  is  absolute  and  is  inexhaustible,  except  that  one  of  the 
three  named  methods  must  be  used.  ' 

Power  to  Legislate  Out  an  Elected  Officer. 

2.  As  state  legislatures  have  all  the  power  not  expressly  or  impliedly  with- 
held, and  as  the  legislature  of  Oregon  has  power  to  change  at  will  the  constitution 
of  the  tribunal  for  the  transaction  of  county  business,  it  seems  to  naturally  follow 
that  the  Incumbent  of  an  office  that  becomes  superfluouH  by  changes,  maybe 
dropped.  As  the  legislature  has  the  power  to  change  the  tribunal,  it  may  depose 
officials  in  office  so  as  to  make  the  new  plan  effective,  without  reference  to 
whether  such  officials  have  been  elected  or  appointed. 

Tenure  of  Office  of  County  Commissioner. 

3.  A  county  commissioner  is  subject  to  removal  by  the  legislature  by  chang- 
ing his  term  of  office  or  abolishing  the  office  entirely— the  fact  that  the  office  is 
elective  does  not  put  It  beyond  legislative  control. 
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Statutes— Title  of  Act. 

4.  The  title  of  an  act  stating  that  its  purpose  is  to  repeal  a  certain  act  provid- 
ing for  a  separate  board  for  the  transaction  of  county  business  in  a  certain  county, 
and  to  provide  for  the  appointment  of  two  commissioners  to  sit  with  the  county 
Judge  for  the  transaction  of  such  business,  is  sufficient  to  embrace  the  removal  of 
one  of  the  members  of  the  former  board  ffom  office,  where  his  removal  is  necessary 
to  efTlectuate  the  purpose  of  the  act. 

From  Multnomah  :  Arthur  L.  Frazer,  Alfred  F. 
Sears,  Jr.,  John  B.  Cleland,  and  Melvin  C.  George, 
Judges. 

Quo  warranto  proceeding  by  the  state,  on  relation  of 
W.  M.  Cake,  against  W.  B.  Steele,  to  oust  the  latter  from 
the  office  of  county  commissioner  of  Multnomah  County. 
Prior  to  1898,  the  court  sitting  for  the  transaction  of 
county  business  in  Multnomah  County  consisted  of  the 
county  judge  and  two  commissioners.  In  that  year  an 
act  was  passed  providing  for  a  separate  board  of  three 
commissioners,  consisting  of  the  two  incumbents,  and 
the  third  to  be  appointed  by  the  governor  until  the  next 
election,  the  entire  board  to  be  elective,  and  the  term  of 
its  members  to  be  four  years.  Mr.  Steele,  the  defendant, 
and  Mr.  Holbrook  were  the  incumbents  ;  Steele  having 
been  elected  in  June,  1898,  to  a  term  of  four  years.  Mr. 
Smith  was  appointed  under  the  act  as  a  third  member  of 
the  board ;  but  in  June,  1900,  William  Showers  and 
J.  G.  Mack  were  elected,  and  superseded  Holbrook  and 
Smith.  The  legislative  assembly,  at  its  last  biennial  ses- 
sion, adopted  an  act  **to  repeal  an  act  entitled  'An  act  to 
provide  for  a  separate  board  for  the  transaction  of  county 
business  in  the  County  of  Multnomah,'  *  '  *  *  and 
to  provide  for  the  appointment  of  two  commissioners  to 
sit  with  the  county  judge  of  Multnomah  County  for  the 
transaction  of  county  business,  and  to  define  the  duties 
of  the  county  court  of  Multnomah  County  for  the  trans- 
action of  county  business.''  It  contains  an  emergency 
clause,  and  was  filed  in  the  office  of  the  secretary  of  state 
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March  1,  1901.  Section  1  repeals  the  former  act  in  toto. 
Section  2  provides  **that,  within  ten  days  after  the  taking 
effect  of  this  act,  the  power  and  authority  of  the  county 
court  of  Multnomah  County  for  the  transaction  of  county 
business  shall  be  vested  in  and  shall  be  exercised  by 
the  county  judge  of  Multnomah  County,  and  William 
Showers  and  J.  G.  Mack,  as  commissioners,  who  shall 
sit  with  the  county  judge  of  Multnomah  County  for  the 
transaction  of  county  business;  and  that  J.  G.  Mack 
shall  serve  as  commissioner  until  the  nexf  general  elec- 
tion, and  until  his  successor  is  elected  and  qualified; 
and  that  at  the  general  election  in  1902,  and  every  four 
years  thereafter,  there  shall  be  elected  [a]  county  com- 
missioner to  sit  with  the  county  judge  of  Multnomah 
County  for  the  transaction  of  county  business ;  and  at 
the  general  election  in  1904,  and  every  four  years  there- 
after, there  shall  be  elected  a  commissioner,  to  sit  with 
the  county  judge  of  Multnomah  County  for  the  trans- 
action of  county  business."  Section  5  provides  *'that 
the  said  county  court  as  hereby  constructed  shall  succeed 
and  take  the  place  of  the  present  board  of  county  com- 
missioners of  Multnomah  County  for  the  transaction  of 
county  business,  and  said  board  of  county  commissioners 
of  Multnomah  County,  as  created  by  the  act  of  1898, 
and  approved  October  15, 1898,  is,  and  each  of  said  board 
are,  hereby  relieved,  from  and  after  the  taking  effect  of 
this  act,  of  all  the  duties,  responsibilities,  and  authori- 
ties in  respect  to  the  transaction  of  county  business." 
Mr.  Steele  refused  to  relinquish  the  office,  claiming  that 
he  is  the  rightful  incumbent,  notwithstanding  the  act  of 
1901,  and  this  proceeding  by  quo  warranto  was  instituted 
to  oust  him  therefrom.  The  judgment  of  the  court  below 
being  adverse  to  the  defendant,  he  has  prosecuted  an 
appeal  to  this  court,    t  Affirmed. 
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For  appellant  there  was  an  oral  argument  by  Messrs. 
Martin  L,  Pipes  and  Alex  Bernstein^  with  a  brief  over  the 
names  of  Pipes  &  Tifft  and  Bernstein  &  Cohen^  to  this 
effect : 

When  an  election  is  provided  by  law,  without  express- 
ing the  manner  of  holding  it,  the  presumption  is  that  it 
will  be  by  the  people  :  State  ex  rel.  v.  Harrison^  113  Ind. 
434  (3  Am.  St.  Rep.  663);  State  v.  Irwin,  5  Nev.  92  ;  Mc- 
Oruder  v.  Swan,  25  Md.  173  ;  People  v.  Bull,  46  N.  Y.  57 
(7  Am.  Rep.  302);    Conger  v.  Gilmore,  32  Cal.  75. 

It  is  not  a  legitimate  exercise  of  legislative  power  to 
take  from  a  constitutional  officer  the  substance  of  his 
office  and  transfer  it  to  another :  Warner  v.  People,  2 
Denio,  273,  281  (43  Am.  Dec.  740);  State  v.  Brunst,  26 
Wis.  412  (7  Am.  Rep.  84) ;  King  v.  Hunter,  65 N.  C.  603 
(6  Am.  Rep.  754). 

The  identity  of  a  body,  or  tribunal,  or  office  does  not 
depend  upon  who  are  its  members,  but  upon  its  duties 
and  jurisdiction;  and  the  offices  are  not  abolished,  nor 
can  the  officers  be  removed  :  Chapman  v.  County  ComWs, 
70  Me.  267  ;  Pulaski  County  v.  Shields,  130  Ind.  10;  State 
V.  Wiltz,  11  La.  Ann.  439  ;  State  Y.Baldwin,  45  Conn.  136  ; 
People  V.  Raymond,  37  N.  Y.  428 ;  People  v.  Albertson,  55 
N.  Y.  50 ;  State  ex  rel.  v.  Wrightson,  58  N.  J.  Law,  50 ; 
Johnson  v.  State,  59  N.  J.  Law,  535  (38  L.  R.  A.  373) ; 
Wood  V.  Bellamy,  120  N.  C.  212,  222  ;  Nolan  v.  State,  118 
Ala.  154. 

Removal  from  office  is  a  judicial  act,  and  can  be  exer- 
cised only  by  the  courts :  Const.  Art.  VII,  §  19,  and 
Art.  XV,  §  2;  Andover  v.  King,  77  Me.  231;  State  v. 
Pritchard,  36  N.  J.  Law,  101;  Page  v.  Hardin,  8  B. 
Mon.  672;  Lowe  v.  Commissioners,  3  Mete.  (Ky.)  237; 
State  V.  Wiltz,  11  La.  Ann.  439  ;    State  v.  Draper,  bO  Mo. 
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353  ;  People  v.  Du  Bote,  23  111.  547  ;  State  ex  rel,  v.  John- 
son, 30  Fla.  433  (18  L.  R.  A.  410);  Dillon  v.  WiUon,  53 
Mich.  392  (51  Am.  Rep.  128) . 

The  act  is  invalid  because  it  does  not  go  into  effect 
at  any  definite  time,  or  its  going  into  effect  depends 
upon  some  authority  outside  of  the  legislature :  Const. 
Art.  I,  §  21 ;  Bowling  v.  Lancashire  Ins,  Co.  92  Wis.  63 
(31  L.  R.  A.  112);   Field  v.  Clark,  143  U.  S.  692. 

The  power  to  create  a  board  is  not  a  general  legislative 
power,  but  is  a  delegation  of  power  to  do  a  certain  thing, 
and  does  not  include  the  power  to  undo  it :  Const.  Art. 
VII,  §  12;  In  re  Clohert,  2  Wash.  137  (27  Pac.  1089); 
People  V.  Tool,  85  Cal.  333. 

It  was  a  duty  imposed  upon  the  legislature  to  create  a 
separate  board  when,  in  its  judgment,  public  necessity 
demanded  it ;  and,  having  performed  that  duty,  its  power 
is  exhausted:  Const.  Art.  VIII,  §§  10,  12,  15;  BulLv, 
Cenroe,  13  Wis.  129 ;    Cline  v.  Greenwood,  10  Or.  230. 

For  the  state  there  was  an  oral  argument  by  Messrs. 
D.  R.  N.  Blackburn,  Attorney-General,  Geo.  E.  Chamber- 
lain, District  Attorney,  and  Chas.  H.  Carey,  with  a  brief 
over  the  names  of  D.  R.  N.  Blackburn,  Geo.  E.  Chamber- 
lain, Carey  &  Mays,  and  John  A .  Logan,  to  this  effect : 

The  Constitution  a  Limitation,  not  a  Grant. 

The  state  constitution,  so  far  as  it  relates  to  the  legis- 
lature, is  a  limitation  and  not  a  grant  of  power,  and  the 
legislature  may  exercise  any  of  the  powers  of  sovereignty 
not  prohibited  :  State  v.  Compson,  34  Or.  25 ;  People  v. 
Wilson,  15  111.  388  ;  Fletcher  v.  Peck,  10  U.  S.  (6  Cranch) 
88 ;  People  v.  St.  R.  R.  15  Wend.  113,  133  (30  Am.  Dec. 
33,  note);  Jordan  v.  People,  19  Colo.  417  ;  People  v.  Cole- 
man, 4  Cal.  46  (60  Am.  Dec.  581);  Hovey  v.  State,  119  Ind. 
395  ;  Purczell  v.  Schmidt,  21  Iowa,  540  ;  Winchester  v.  Co- 
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rinna,  55  Me.  9  ;  Page  y,  Allen,  58  Pa.  St.  338  (98  Am.  Dec. 
272);  Bushnell  v.  Beloit,  10  Wis.  195  ;  State  v.  Moore,  40 
Neb.  854. 

The  Act  of  One  Legislature  not  Binding  on  Another, 

No  legislature  can  fix  any  limit  of  power  for  future 
legislatures.  The  legislature  of  to-day  can  not  pass  a  law 
that  may  not  be  repealed  or  amended  to-morrow.  Each 
,  legislature  is  supreme  and  independent :  Files  v.  Fuller, 
44  Ark.  273,  280  ;  Shaw  v.  City,  21  Ga.  288  ;  Brightman 
V.  Kerner,  22  Wis.  53  ;  Galleland  v.  Schuyler,  9  Kan.  387, 
394  ;  Fletcher  v.  Peck,  10  U.  S.  (6  Cranch)  125  ;  Cooley, 
Const.  Lim.  (6  ed.)  146  ;  State  v.  Haworth,  122  Ind.  462 
(7  L.  R.  A.  420). 

Offices  May  be  Abolished. 

Public  offices,  being  created  for  the  use  of  the  public 
and  not  for  the  officer,  the  legislature  may  abolish  the 
existing  office,  or  shorten  or  lengthen  the  term,  or  in- 
crease or  decrease  the  compensation :  Territory  v.  Pyle, 
1  Or.  149  (sheriff's  office);  State  ex  rel.  v.  Simon,  20  Or. 
372  (city  police  commissioner);  Taft  v.  Adams,  69  Mass. 
(3  Gray)  126  ;  Perkins  v.  Corbin,  45  Ala.  103, 118  ;  People 
V.  Loeffler,  175  111.  604  ;  Field  v.  People,  3  111.  (2  Scam.)  79 ; 
Butler  V.  Pennsylvania,  51 U.  S. (10  How.)  416  (canal  com- 
missioner); Oldham  v.  Mayor,  102  Ala.  364  (municipal 
officer);  State  v.  Wright,  7  Ohio  St.  334  (courts);  Opinion 
of  Justices,  117  Mass.  693  (register  of  probate);  In  re 
Pennsylvania  Hall,  5  Pa.  St.  209  (mayor's  court);  State  v. 
Lindsay,  103  Tenn.  625  (circuit  courts). 

As  to  the  distinction  between  the  power  of  removal 
from  office  and  the  power  to  abolish  the  office,  see  The 
Judges  Cases,  102  Tenn.  510 ;  State  v.  Baldwin,  45  Conn. 
134. 

Where  the  constitution  provides  for  special  courts  and 
leaves  it  to  the  legislature  to  establish  them  when  the 
same  may  he  necessary,  leaving  it  also  to  the  legislature 
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to  decide  upon  the  existence  of  the  necessity  both  in  re- 
gard to  term  and  plan,  that  body  may  create  and  abolish 
such  courts  at  will,  and  the  oflBcer  has  no  right  in  the 
oflBce  which  can  not  be  taken  away  by  subsequent  legis- 
lation: Territory  v.  Pyle,  1  Or.  149:  Dillon,  Mun.Corp. 
§§  229,  254;  Cooley,  Const.  Lim.  331  and  notes  (6  ed.); 
Newton  v.  Commissioners^  100  U.S.  559  ;  Ford  v.  Board  of 
ComWs,  81  Cal.  19 ;  People  v.  Squires,  14  Cal.  13  ;  Bryan 
V.  Cottell,  15  Iowa,  553  ;  Butler  v.  Pennsylvania,  51  U.  S. 
(10  How)  416 ;  State  v.  Baldwin,  45  Conn.  134. 

Mr.  Justice  Wolverton,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

1.  It  is  provided  by  the  state  constitution  (Art.  VII, 
§  11):  *'There  shall  be  elected  in  each  county,  for  the 
term  of  four  years,  a  county  judge,  who  shall  hold  the 
county  court  at  times  to  be  regulated  by  law  ;"  and  (sec- 
tion 12) :  *'The  county  court  shall  have  the  jurisdiction 
pertaining  to  probate  courts,  and  boards  of  county  com- 
missioners, and  such  other  powers  and  duties,  and  such 
civil  jurisdiction,  not  exceeding  the  amount  or  value  of 
five  hundred  dollars,  and  such  criminal  jurisdiction,  not 
extending  to  death  or  imprisonment  in  the  penitentiary, 
as  may  be  prescribed  by  law.  But  the  legislative  assem- 
bly may  provide  for  the  election  of  two  commissioners, 
to  sit  with  the  county  judge  whilst  transacting  county 
business  in  any  or  all  the  counties,  or  may  provide  a 
separate  board  for  transacting  such  business."  A  con- 
tention for  defendant  is  that  when  the  legislature  of  1898 
provided  for  the  election  of  a  separate  board  of  commis- 
sioners it  exhausted  its  power  upon  the  subject,  and  could 
not  thereafter  change  the  construction  of  the  tribunal  for 
the  transaction  of  county  business  ;  but  such  is  clearly  not 
the  intendment  of  the  constitution.  The  county  judge, 
who  is  authorized  to  hold  the  county  court,  has  been 
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given,  in  the  exercise  of  that  authority,  jurisdiction  per- 
taining to  boards  of  county  commissioners,  and  the  legis- 
lature may,  if  it  is  deemed  expedient,  leave  the  important 
function  of  transacting  county  business  entirely  with  that 
functionary.  But  it  may  provide  for  the  election  of  two 
commissioners  to  sit  with  the  county  judge  in  any  or  all 
of  the  counties,  who  would  thereby  share  his  responsi- 
bility, or  it  may  provide  a  separate  board  for  the  trans- 
action of  such  business.  Thus,  the  legislature  is  given 
discretionary  power  of  providing  any  one  of  three  differ- 
ently constituted  tribunals  for  the  transaction  of  county 
business,  for  one  or  more  of  the  counties,  without  regard 
to  uniformity  of  operation  throughout  the  state.  There 
is  no  limitation  upon  the  power ;  the  legislature  is  de- 
pendent for  its  exercise  upon  no  condition  or  event ;  and 
there  is  no  intention  anywhere  manifest  of  so  circum- 
scribing or  restricting  its  ordinary  power  that  when  it 
has  once  acted  in  the  premises  it  may  not  act  again,  even 
to  the  undoing  of  that  which  it  has  formerly  established. 
The  discretion  is  absolute  and  wholly  unfettered,  and 
hence  we  conclude  that  the  legislature  may  exercise  it 
at  any  time,  with  respect  to  any  county,  by  adopting  any 
one  of  the  three  methods  that  it  may  in  its  wisdom  deem 
the  exigencies  of  the  case  demand. 

2.  It  is  further  insisted  that  whether  the  county  judge 
alone  is  permitted  to  act  and  exercise  the  jurisdiction,  or 
two  commissioners  are  provided  to  act  with  him,  or  a 
separate  board  is  established,  the  tribunal  is,  at  all  events, 
the  same,  although  differently  constructed,  because  the 
duties  and  functions  are  identical,  which,  it  is  urged,  is 
the  test  of  identity  of  the  tribunal  itself,  and  that  the  act 
of  1901  is  tantamount  to  his  removal  from  office,  which 
the  legislature  was  without  adequate  authority  to  do,  the 
office  being  elective.     The  respondent  combats  the  idea 
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of  the  identity  of  the  tribunal,  howsoever  constructed. 
But  it  does  not  seem  to  us  that  it  can  make  any  difference 
in  the  present  case  what  may  be  the  nature  of  the  tribunal 
in  that  regard.  The  legislature  is  authorized  to  provide 
either  one  of  the  three,  and  to  change  the  structure  at 
will  from  that  of  the  county  judge  alone  to  one  composed 
of  the  judge  and  two  commissioners,  or  to  that  of  a  sepa- 
rate board,  and  vice  veraa^  to  suit  its  notions  of  the  exi- 
gencies of  the  case ;  and  with  this  goes  the  power  to 
provide  for  the  requisite  number  of  commissioners,  as  well 
as  so  to  dispose  of  those  in  oflSce  according  as  the  nature 
of  the  tribunal  selected  may  demand,  and,  if  there  is  an 
excess  of  incumbents,  to  remove  such  as  are  not  required. 
Were  the  constitution  a  grant  of  powers,  it  would  carry 
with  it  such  implied  powers  as  are  necessary  and  proper 
to  subserve  and  carry  into  effect  the  purposes  of  the  grant 
To  quote  from  the  celebrated  opinion  of  Chief  Justice 
Marshall  in  McCulloch  v.  Maryland,  17  U.  S.  (4  Wheat.) 
316:  '*The  powers  of  the  government  are  limited,  and 
its  limits  are  not  to  be  transcended.  But  the  sound  con- 
struction of  the  constitution  must  allow  to  the  national 
legislature  that  discretion  with  respect  to  the  means  by 
which  the  powers  it  confers  are  to  be  carried  into  execu- 
tion which  will  enable  that  body  to  perform  the  high 
duties  assigned  to  it  in  the  manner  most  beneficial  to  the 
people.  Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  constitution,  and  all  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end,  which  are 
not  prohibited,  but  consistent  with  the  letter  and  spirit 
of  the  constitution,  are  constitutional."  If  this  be  so  as 
it  respects  a  grant  of  powers,  with  how  much  stronger 
reason  does  it  apply  to  a  constitution  which  is  not  a 
grant,  but  a  limitation, — where  the  residuum  of  power 
is  retained  by  the  people,  to  be  exercised  through  the 
legislature,  except  as  limited  and  circumscribed  by  that 
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instrument.  '*  The  people,  in  framing  the  constitution," 
says  Chief  Justice  Denio,  speaking  of  a  state  constitution, 
* 'committed  to  the  legislature  the  whole  lawmaking  power 
of  the  state  which  they  did  not  expressly  or  impliedly 
withhold.  Plenary  power  in  the  legislature,  for  all  pur- 
poses of  civil  government,  is  the  rule.  A  prohibition  to 
exercise  a  particular  power  is  an  exception.  *  *  * 
The  frame  of  the  government,  the  grant  of  legislative 
power  itself,  the  organization  of  the  executive  authority, 
the  erection  of  the  principal  courts  of  justice,  create  im- 
plied limitations  upon  the  lawmaking  authority  as  strong 
as  though  a  negative  was  expressed  in  each  instance  ;  but 
independently  of  these  restraints,  express  or  implied, 
every  subject  within  the  scope  of  civil  government  is 
liable  to  be  dealt  with  by  the  legislature"  :  People  v. 
Draper,  15  N.  Y.  532,  543. 

The  legislature,  therefore,  having  been  authorized,  at 
its  discretion,  to  adopt  any  one  of  these  differently  con- 
structed tribunals  for  the  transaction  of  the  county  busi- 
ness, and  to  change  the  same  and  substitute  another  at 
its  will,  has  the  requisite  power  to  so  dispose  of  the 
incumbents  in  office  as  to  perfectly  effectuate  the  change. 
Mr.  Steele  was  relieved  from  office  by  the  act,  presuma- 
bly because  there  was  an  excess  of  incumbents,  and  it 
became  necessary  in  the  reconstruction  of  the  tribunal. 
The  authority  to  do  this  springs  out  of  the  power  to 
reconstruct.  With  the  regularity  of  the  tenure  of  Mack 
and  Showers  we  having  nothing  to  do,  nor  can  we  assume 
to  probe  the  motives  of  the  legislative  assembly  in  reliev- 
ing Mr.  Steele,  and  reinvesting  the  county  judge  with 
his  former  jurisdiction.  This  latter  is  a  matter  wholly 
within  legislative  discretion,  and  the  courts  are  precluded 
from  inquiry  or  interference  therewith. 


May,  1901.]  Ex  parte  Wygant.  429 

3.  Although  the  office  of  couQty  commissioner  is  one 
mentioned  in  the  constitution,  it  is  not  such  an  office  that 
the  legislature  may  not  shorten  or  enlarge  the  term,  or 
even  abolish  it,  in  the  process  of  changing  the  construc- 
tion of  the  tribunal  for  the  transaction  of  county  business : 
State  ex  rel,  v.  Hermann,  11  Mo.  App.  43  ;  Perkins  v.  Cor- 
bin,  45  Ala.  103  (6  Am.  Rep.  698);  Reals  v.  Smith,  8  Wyo. 
159(56Pac.  690). 

4.  There  is  another  contention,  that  the  subject  of 
Mr.  Steele's  removal  from  oflBce  is  not  embraced  in  the 
title  of  the  act ;  and  still  another,  that  the  act  by  its 
terms  does  not  take  effect  upon  the  authority  of  the  leg- 
islature. Answering  the  first  of  these,  it  is  apparent, 
from  what  has  been  said,  that  the  relieving  of  Steele 
from  office  was  germane  to  the  purpose  of  the  act,  and 
hence  was  embraced  in  the  title.  As  it  pertains  to  the 
latter,  the  effect  of  the  legislation  was  to  repeal  the  prior 
act,  and  the  act  of  1901  took  effect  concurrently  with 
such  repeal,  and  the  power  and  authority  of  the  newly- 
constructed  board  vested  immediately,  and  it  might  have 
entered  at  once  upon  the  exercise  thereof.  These  con- 
siderations are  in  affirmance  of  the  judgment,  and  an 
order  will  be  entered  accordingly.  Affirmed. 


Decided  i  May,  1901. 
Ex  PARTE  WYGANT. 

Wygant  v.  McLauchlan. 

[54  L.  R.  A.  6S6;  64  Pac.  867.] 

Cemeteries  as  Nuisances. 

1.  A  cemetery  is  not  per  ne  a  nuisance,  and  whether  it  is  so  in  a  given  case 
will  depend  upon  local  conditions. 

PowEK  OF  Municipality  to  Declare  Nuisances. 

2.  Under  a  charter  authorizing  a  city  to  declare  what  shall  constitute  nui- 
sances, it  can  not  arbitrarily  declare  that  to  be  a  nuisance  which  is  not  so  in  fact 
or  by  statute,  nor  was  so  at  common  law ;  thus,  under  such  a  charter,  a  city  can 
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not  declare  generally  that  the  burial  of  a  dead  body  In  any  i>ortlon  of  the  dty 
shall  constitute  a  nalsance,  when  such  Interment  might  be  made  In  certain  sec- 
tions thereof  without  giving  oflTense  to  the  senses  or  endangering  the  health  of 
the  community :  Orounian  v.  Gty  qf  Oakland^  80  Or.  478,  applied;  CUy  of  Portland 
V.  TerwiWyer,  16  Or.  465,  explained. 

Municipal  Ordinances  Relating  to  Bubzals.* 

3.  Under  a  charter  conferring  power  to  provide  for  the  health,  cleanllnest, 
peace,  and  good  order  of  the  city,  and  to  prevent  and  remove  nuisances,  a  munici- 
pality may  prescribe  reasonable  rules  for  the  place  and  manner  of  burying  the 
dead,  and  whether  a  given  rule  is  reasonable  is  a  question  to  be  determined  by 
the  courts. 

Municipal  Ordinances— Presumption  of  Reasonableness. 

4.  There  is  a  presumption  indulged  that  municipal  ordinances  are  reason- 
able, and  the  burden  of  proof  is  on  him  who  asserts  otherwise. 

Judicial  Notice  of  Municipal  Charters. 

6.  Courts  will  take  notice  of  the  public  laws  incorporating  cities  and  of  the 
boundaries  of  such  munici  pall  lies. 

m 

Reasonableness  of  Ordinances  Prohibiting  Burials. 

6.  Under  a  city  chnrter  authorizing  a  city  to  provide  for  the  health,  cleanli- 
ness, peace,  and  good  order  of  the  city,  and  to  prevent  and  remove  nuisances,  an 
ordinance  prohibiting  burials  in  certain  parts  of  the  city  which  are  distant  from 
any  inhabitants  or  any  public  thoroughfare,  is  unreasonable,  and,  being  general 
in  its  territorial  operation,  is  entirely  void. 

From  Multnomah  :   Arthur  L.  Frazer,  Judge. 

Petition  by  Cass  Wygant  against  D.  M.  McLauchlan, 
as  Chief  of  Police  of  the  City  of  Portland,  for  a  writ 
of  habeas  corpus.  The  plaintiff  was  convicted  in  the 
Municipal  Court  of  the  City  of  Portland  of  a  violation 
of  City  Ordinance  No.  9188,  and  sentenced  to  pay  a  fine 
of  $36,  in  default  of  the  payment  of  which  he  was  com- 
mitted to  jail  under  a  commitment  issued,  directed,  and 
delivered  to  the  defendant,  McLauchlan,  who  is  the  chief 
of  police.  The  complaint  upon  which  the  conviction  was 
had  charged  the  plaintiff  with  a  violation  of  the  ordi- 


*  Note.— Bee  short  note  on  Injunction  Against  a  Cemetery  Maintained  by  a 
City,  In  23  L.  R.  A.  at  p.  803 ;  Matter  of  Bohen,  iMi  L.  R.  A.  618,  with  briefs  of  counsel 
on  the  control  of  municipalities  over  burying  grounds;  a  note  in  38  L.  R.  A.  at 
p.  827  on  the  same  subject ;  and  a  note  in  41  L.  R.  A.  823. 

The  following  are  cases  of  injunction  against  further  Interments  within  a  city 
except  in  cert^dn  i«pecltled  places :  Awttin  v.  Austin  City  Oem,  Amoc.  47  Am.  St. 
Rep.  114 ;  Lo9  Angles  County  v.  Hollywood  Cem.  A»9oc, 71  Am.  St.  Rep.  75.  A  more 
sweeping  case  than  any  of  these  Is  Lowe  v.  Propeet  Hill  Oem.  Astoe,  46  L.  R.  A. 

28.— RSPOBTKB. 
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nance  by  wilfully  and  unlawfully  interring  and  causing 
to  be  deposited  a  certain  dead  body  within  prohibited 
territory  in  the  City  of  Portland,  **thereby  creating  a 
nuisance,"  contrary  to  th«  ordinance,  etc.  The  ordi- 
nance under  which  the  complaint  was  drawn  provides, 
by  section  1,  that  it  shall  be  unlawful,  and  it  is  declared 
a  nuisance  and  misdemeanor,  for  any  person  or  persons, 
at  any  time  after  the  first  day  of  April,  1895,  to  dig,  or 
cause  to  be  dug  or  opened,  any  grave,  or  to  inter  or  de- 
posit, or  cause  to  be  deposited,  in  such  grave,  any  dead 
body,  within  the  City  of  l^ortland,  except  within  certain 
specified  districts ;  and,  by  section  2,  that  no  person  or 
persons  shall,  after  the  day  named,  dig,  or  caused  to  be 
dug  or  opened,  any  grave,  or  cause  to  be  deposited  or 
interred  in  such  grave  any  dead  body,  except  in  those 
portions  of  the  city  designated  in  section  1.  Section  6 
prescribes  a  penalty  for  a  violation  of  the  ordinance. 
The  charter  empowers  the  city  to  prevent  the  introduc- 
tion of  contagious  diseases,  etc.,  and  '*to  provide  for  the 
health,  cleanliness,  ornament,  peace,  and  good  order  of 
the  city,"  and,  by  a  subsequent  clause,  "to  prevent  and 
remove  nuisances,  and  to  declare  what  shall  constitute 
the  same  ";  Section  32,  subds.  6,  9.  The  plaintiff,  being 
imprisoned,  sued  out  a  writ  of  habeas  corpus,  alleging 
that  he  is  unlawfully  restrained  of  his  liberty  by  the 
defendant,  to  which  the  latter  made  return  that  he  is 
lawfully  detaining  the  plaintiff  under  and  by  virtue  of 
the  commitment  to  him  issued  and  directed.  The  judg- 
ment being  favorable  to  the  plaintiff,  the  defendant  ap- 
peals. Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Joel  M.  Long,  City  Attorney,  and  Ralph  R,  Duniway, 
with  an  oral  argument  by  Messrs,  Duniway  and  John 
K,  Kollock. 
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For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs,  Raleigh  Stott,  Whitney  L,  Boise ^  and  Geo. 
C.  Stout, 

Mr.  Justice  Wolverton,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

1.  The  plaintiff  bases  his  argument  in  support  of  the 
judgment  of  the  circuit  court  upon  the  ground  that  Ordi- 
nance 9188  is  invalid,  for  the  reason  that  the  charter 
does  not  authorize  the  City  of  Portland  to  declare  the 
burial  of  the  dead  within  the  City  limits,  outside  of  the 
excepted  districts,  to  be  a  nuisance,  or  to  punish  persons 
for  doing  the  acts  thereby  declared  to  be  offenses  against 
the  city.  It  may  be  premised  that  a  cemetery  is  not  a 
nuisance,  except  conditions  be  present  which  corrupt  or 
foul  the  atmosphere  by  unwholesome  or  noxious  stenches, 
or  impregnate  the  water  of  wells  or  springs  in  the  vicinity 
by  percolation  through  the  soil,  thereby  endangering  the 
public  health  ;  hence  the  authorities  agree  that  it  is  not 
nor  can  it  be  regarded  a  nuisance  per  se :  Wood,  Nuis. 
§6;  1  Dillon,  Mun.  Corp.  (4  ed.)§  373;  5  Am.  &  Eng. 
Ency.  Law  (2  ed.),  791 ;  Kingsbury  v.  Flowers,  65  Ala. 
479  (39  Am.  Rep.  14,  and  note);  Henry  v.  Trustees,  48 
Ohio  St.  674  (30  N.  E.  1122);  Town  of  Lake  View  v.  Rose 
Hill  Cem.  Co,  70  111.  191  (22  Am.  Rep.  71).  And  whether 
the  act  of  depositing  a  dead  body  in  its  place  of  sepulture 
is  the  commission  of  a  nuisance  depends  entirely  upon 
its  proximity  to  the  habitations  of  the  living  and  the 
manner  in  which  it  is  accomplished. 

2.  In  so  far  as  the  language  of  the  charter  conferring 
power  upon  the  city  to  declare  what  shall  constitute  u 
nuisance  is  involved  by  the  contention,  the  case  of  Gross- 
man V.  City  of  Oakland,  30  Or.  478  (60  Am.  St.  Rep.  832, 
41  Pac.  5,  36  L.  R.  A.  593),  is  precisely  in  point.     Within 
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the  scope  of  the  doctrine  there  announced  and  settled, 
the  city  is  not  thereby  authorized  to  declare  that  to  be  a 
nuisance  which  is  neither  such  per  se  nor  under  the  com- 
mon law,  nor  made  so  by  statutory  enactment.  It  would 
seem  to  follow,  therefore,  that  the  city  council  was  not 
authorized  to  declare  generally  that  to  deposit  a  dead 
body  in  any  portion  on  the  inhibited  district  shall  con- 
stitute a  nuisance,  when  it  is  conceded,  as  here,  that  such 
an  interment  may  be  made  in  the  usual  way  in  some  sec- 
tions thereof,  without  giving  offense  to  the  senses  of  any 
human  inhabitant,  or  endangering  in  the  least  measure 
the  health  of  the  community. 

3.  Defendant's  counsel  insist,  however,  that  the  au- 
thority requisite  for  excluding  burials  from  within  the 
city  limits  may  be  referable  to  the  general  police  power 
incident  to  all  municipal  corporations,  and,  beyond  this, 
it  is  urged  that  the  words  of  the  charter,  "to  provide  for 
the  health,  cleanliness,  ornament,  peace,  and  good  order 
of  the  city,"  are  commensurate  for  the  purpose.  The 
power  thus  conferred  is  no  doubt  ample  to  authorize  the 
city  to  adopt  reasonable  measures  prescribing  rules  and 
regulations  as  it  respects  the  place  and  manner  of  burials 
within  the  city  limits ;  but  the  city  can  not  arbitrarily 
prohibit  them,  unless  such  prohibition  be  a  reasonable 
exercise  of  the  power.  The  legislature,  in  its  wisdom, 
ioa,y,  by  express  delegation  of  authority,  empower  the 
city  to  adopt  measures  of  a  specified  and  defined  charac- 
ter, and  the  exercise  of  such  authority  can  not  be  ques- 
tioned on  the  ground  of  its  unreasonableness :  People  ex 
rel.  V.  Pratt,  129  N.  Y.  68  (29  N.  E.  7);  Cronin  v.  People,  82 
N.  Y.  318  (37  Am.  Rep.  564) ;  Coates  v.  Mayor,  etc,  7  Cow. 
585, — are  illustrative  of  the  principle.     In  the  first,  the 

authority  delegated  was  *'to  make,  modify,  and  repeal 
39  Ok.— 28. 
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ordinances  and  by-laws  to  regulate  the  burial  of  the 
dead ;"  and  it  was  held  that  the  power  to  regulate  was 
tantamount  to  the  power  to  prohibit,  the  court  referring 
to  Cronin  v.  People,  82  N.  Y.  318  (37  Am.  Rep.  564), 
which  involved  the  authority  to  prohibit  the  operation  of 
slaughterhouses  in  certain  portions  of  the  City  of  Albany 
as  conclusive  of  the  point.  So,  in  the  last  case  cited, 
the  authority  extended  to  making  by-laws  "for  regulat- 
ing *  *  *  or  preventing,  the  interment  of  the  dead' ' 
within  the  city,  which  language  is  so  express  and  ex- 
plicit as  to  leave  no  doubt  touching  the  power  to  prohibit. 
But  where  the  authority  to  adopt  specific  measures  is 
referable  merely  to  the  general  power,  or  where  the  au- 
thority to  legislate  with  respect  to  a  given  subject  is 
conferred  and  the  mode  of  its  exercise  is  not  prescribed, 
there  goes  with  it  the  condition  that  the  exercise  thereof, 
to  be  valid  and  efficacious,  must  be  reasonable,  and  not 
oppressive  :  1  Dillon,  Mun.  Corp.  (4  ed.),  §  328 ;  State  ex 
rel,  V.  Inhabitants  of  Trenton^  53  N.  J.  Law,  132  (20  Atl. 
1076);  Haynes  v.  Cape  May,  50  N.  J.  Law,  55  (13  Atl. 
231);  Coal  Float  v.  City  of  Jeffersonville,  112  Ind.  15  (13 
N.  E.  115);  Mayor,  etc.  v.  Radecke,  49  Md.  217  (33  Am. 
Rep.  239);  Tugman  v.  City  of  Chicago,  78  111.  405  ;  Kirk- 
ham  V.  Russell,  76  Va.  956.  It  is  for  the  court  to  deter- 
mine, in  view  of  the  facts  of  each  particular  case  as  it 
arises,  whether  or  not  an  ordinance  is  reasonable :  17 
Am.  &  Eng.  Ency.  Law  (1  ed.),  248. 

4.  The  prevailing  presumption,  however,  is  in  favor 
of  its  reasonableness,  which  must  be  overcome  by  legal 
and  competent  proof  to  the  contrary  before  its  invalidity 
can  be  declared  :  State  ex  rel.  v.  Inhabitants  of  Trenton,  53 
N.  J.  Law,  132  (20  Atl.  1076)  ;  Commonwealth  v.  Patch, 
97  Mass.  221 ;  Van  Hook  v.  City  of  Selma,  70  Ala.  361 
(45  Am.  Rep.  85). 
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5.  We  are  thus  brought  to  the  question  whether  the 
ordinance  involved  evinces  a  reasonable  exercise  of  the 
general  police  power  vested  in  the  city,  or  of  such  as  is 
attendant  upon  the  power  accorded  to  provide  for  the 
health,  cleanliness,  and  good  order  thereof.  The  court 
may  take  judicial  knowledge  of  the  acts  of  incorporations 
and  charters  of  municipal  corporations,  and,  as  a  logical 
consequence,  of  the  territorial  limits  of  such  municipali- 
ties, especially  where  they  are  fixed  and  defined  by  the 
acts  giving  them  life,  or  acts  amendatory  thereof:  17 
Am.  &  Eng.  Ency.  Law  (2  ed.),  936,  938 ;  Fauntleroy  v. 
Hannibal,  1  Dillon,  118  (Fed.  Cas.  No.  4691);  Blinkert  v. 
Jansen,  94  111.  283 ;  Hornberger  v.  State,  47  Neb.  40  (66 
N.  W.  23);  De  Baker  v.  Southern  Cal.  Ry.  Co.  106  Cal.  257 
(46  Am.  St.  Rep.  237,  39  Pac.  610);  City  of  Kansas  City 
V.  Smart,  128  Mo.  272  (30  S.  W.  773). 

6.  Now,  it  is  an  admitted  fact  that  there  are  consider- 
able tracts  of  land,  comprised  within  the  limits  of  the 
city,  which  are  sparsely  inhabited.  As  was  said  by  the 
court  below,  **there  are  within  the  corporate  limits  of  the 
City  of  Portland  several  large  tracts  of  land,  which  are 
used  solely  for  farming  purposes,  some  of  them  containing 
several  hundred  acres,  and  on  some  of  them  interments 
could  be  made  which  would  be  distant  a  half  mile  or 
more  from  any  human  inhabitant  or  public  thorough- 
fare." Under  these  conditions,  it  is  assuredly  not  a 
reasonable  regulation,  as  a  police  provision,  or  for  the 
conservation  of  the  health  or  good  order  of  the  commu- 
nity, to  exclude  burials  from  the  whole  territory,  save  the 
districts  enumerated  by  the  ordinance.  If,  however,  as 
before  indicated,  the  legislature  had  granted  special  and 
express  power  to  exclude  burials  from  within  the  city 
limits,  the  adoption  of  such  an  ordinance  would  be  a 
legitimate  exercise  thereof,  and  no  one  could  question  its 
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validity,  yet,  when  the  nature  of  the  power  delegated  en- 
joins upon  the  city  the  duty  of  adopting  such  measures 
only  as  are  reasonable,  that  becomes  the  measure  and 
limit  of  the  power,  and  any  act  in  excess  thereof  is  with- 
out legal  eflScacy.  The  ordinance  being  unreasonable  as 
applied  to  those  sparsely  inhabited  portions  of  the  city, 
and  general  in  its  territorial  scope  and  operation,  it  is 
invalid  as  to  the  whole,  and  must  fall  in  its  entirety.  As 
sustaining  the  conclusions  here  reached,  see  Austin  v. 
Murray,  16  Pick.  121 ;  Kneedler  v.  Borough  of  Norrisiown, 
100  Pa.  St.  368  (45  Am.  Rep.  383);  Town  of  Lake  View  v. 
Rose  Hill  Cem.  Co.  70  111.  191  (22  Am.  Rep.  71);  Mayor, 
etc.  V.  Radecke,  49  Md.  217  (33  Am.  Rep.  239). 

This  statement  of  the  law  is  not  impinged  upon  by  the 
doctrine  maintained  in  Pennsylvania  R.  Co.  v.  Mayor,  etc. 
of  Jersey  City,  47  N.  J.  Law,  286 ;  State  v.  Sheppard^  64 
Minn.  287  (67  N.  W.  62,  36  L.  R.  A.  306),  and  other 
cases  cited  by  counsel.  One  of  the  primary  essentials  of 
a  valid  ordinance  is  that  it  must  be  general  in  its  opera- 
tion ;  that  is,  it  must  affect  all  persons  alike,  under  like 
circumstances  and  conditions:  1  Dillon,  Mun.  Corp. 
(4  ed.)  §  322.  It  may,  and  often  does,  become  a  ques- 
tion whether  certain  persons  or  corporations,  acting  in 
peculiar  capacities  or  special  emergencies,  come  within 
the  legitimate  purview  or  spirit  of  the  ordinance,  and 
such  was  the  question  presented  and  determined  by  the 
above  cases.  The  ordinance  in  each  case  was  general  in 
its  scope,  affecting  all  persons  alike,  but  in  the  first  the 
business  of  the  railroad  concentered  in  a  small  compass, 
but  had  grown  to  such  proportions  that  the  ordinance 
became  unreasonably  embarrassing  and  burdensome, 
and  it  was  held,  therefore,  that  it  should  not  be  enforced 
against  the  company  as  to  the  particular  locics  in  quo. 
So,  in  the  latter  case,  the  ordinance  prohibited  the  driv- 
ing of  animals  in  the  street  at  a  rate  of  speed  exceeding 
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six  miles  an  hour,  and  it  was  held  that  a  fireman,  acting 
in  the  discharge  of  his  duties  in  hastening  to  the  scene 
of  a  conflagration,  did  not  come,  within  the  inhibition. 
The  doctrine  is  operative  in  the  establishment  of  an 
exception  rather  than  that  of  a  general  rule,  and  can 
have  no  application  in  the  case  at  bar. 

Reliance  is  had  upon  the  case  of  City  of  Portland  v.  Ter- 
williger^  16  Or.  465  (19  Pac.  90),  as  being  an  adjudication 
sustaining  the  power  of  the  city  to  exclude  burials  from 
within  the  city  limits.  The  court  there  had  under  con- 
sideration the  effect  of  an  ordinance  prohibiting  the 
burial  of  the  dead  within  the  city,  and  consequently 
upon  an  estate  conceded,  for  the  purpose  of  the  case,  to 
have  been  vested  in  the  municipality  upon  a  condition 
subsequent  as  to  the  continued  use  and  occupation  thereof 
by  it  for  cemetery  purposes.  The  power  to  adopt  the 
ordinance  in  that  case  seems  to  have  been  taken  for 
granted,  or,  at  least,  it  was  not  a  matter  of  controversy 
in  the  course  of  the  hearing.  In  announcing  the  opinion, 
Mr.  Justice  Strahan  incidentally  says:  "That  power 
was  delegated  by  the  state  to  the  City  of  Portland  under 
the  general  description  of  police  power;"  referring,  we 
presume,  to  the  power  of  prohibiting  burials  within  the 
city  limits.  The  learned  justice  then  proceeded  to  an 
elaboration  of  the  idea  that  every  citizen  holds  his  prop- 
erty subject  to  the  proper  exercise  of  the  power,  but  the 
question  whether  the  charter  did  or  did  not  confer  the 
power  to  adopt  the  ordinance  was  not  mooted,  so  far  as 
we  are  informed  by  the  record,  much  less  can  it  be  said 
to  have  been  decided.  The  idea  of  declaring  the  act  of 
burial  a  nuisance,  and  the  power  commensurate  to  that 
particular  purpose,  does  not  seem  to  have  been  suggested 
at  any  time  during  the  proceeding.  The  case  is  there- 
fore not  controlling  as  a  precedent.  If,  however,  it  ever 
had  any  vitality  in  the  direction  claimed  for  it,  it  must 
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be  considered  as  overruled  in  its  general  scope  by  the 
subsequent  case  of  Grossman  v.  City  of  Oakland,  30  Or. 
478  (60  Am.  St.  Rep.  832,  36  L.  R.  A.  593,  41  Pac.  5. 
There  will  be  an  aflSrmance  of  the  judgment. 

Affirmed. 


Decided  16  July,  1901. 
PERRT  V.  GHOIiSON. 

[65  Pac.  eOl.] 

Justice's  Coubt— Evidence  of  Issuance  or  Summons. 

1.  In  the  absence  of  the  original  summons  from  the  flies  in  a  Justice's  court, 
the  docket  entry  which  Hill's  Ann.  Laws,  g  2055,  subd.  8,  requires  the  Justice  to 
make  at  the  timehelssuestbesummonslssufficlentproof  of  itsdate;  the  original 
with  the  ofllcer's  return  thereon  is  not  absolutely  necessary. 

Form  and  Sufficiency  of  Summons— Collateral  Attack. 

2.  A  summons  may  be  defective  in  form,  and  yet  a  Judgment  based  thereon 
may  not  be  open  to  collateral  attack,  it  will  depend  on  whether  the  summons 
stated  that  a  proceeding  was  pending  against  defendant  in  a  certain  court,  and 
notified  him  to  be  there  at  a  certain  time  and  present  any  defense  he  might  have, 
and  that  if  he  did  not  do  so  J  udgment  would  be  entered  against  him  :*  Iforth  Pae. 
Cycle  Oo,  v.  Thomas,  26  Or.  881,  applied. 

From  Umatilla  :    Stephen  A.  Lowell,  Judge. 

Action  by  J.  P.  Perry  against  William  Gholson.  From 
a  judgment  in  favor  of  plaintiff,  defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thomas  A.  Hailey. 


*  Reporter's  Note.— The  summons  used  in  this  case  followed  the  form  pre- 
scribed by  the  law  of  1893,  viz.: 

To  the  Constable  of Pr'^einct^  in County,  Slate  of  Oregon  — 

In  the  name  of  the  State  of  Oregon,  we  command  you  to  summon 

to  appear  before  the  undersigned,  a  Justice  of  the  peace  in precinct,  in  said 

county  and  state,  on  the day  of ,  18—,  at  the  hour  of o'clock  In  the 

noon  of  said  day  ut In  the  said  precinct,  to  answer  the  complaint  of 

founded  on  an  instrument  of  writing  (or  note^or  account,  or  for  trespass,  or  injury 
to  property,  or  any  similar  statement,  as  the  case  may  be),  and  wherein  he  de- 
mands   dollars,  for  which  sum  Judgment  will  be  rendered  against  you  if  you 

fkll  so  to  appear  and  answer  said  complaint. 

Qiven  under  my  hand  this day  of ,  18—.  .  Justice. 
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For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  L.  B,  Reeder, 

Mr  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  possession  of  personal  prop- 
erty. The  defendant,  who  was  acting  as  a  constable,  jus- 
tifies the  seizure  and  detention  thereof  under  a  writ  of 
attachment  issued  out  of  a  justice's  court.  The  plain- 
tiflF  denies  that  the  writ  relied  on  was  duly  or  regularly 
issued.  At  the  trial,  after  plaintiflF  had  rested,  defend- 
ant, to  prove  the  allegations  of  his  answer,  offered  in 
evidence  certified  copies  of  the  docket  entries  and  papers 
in  the  action  in  which  the  writ  was  issued  ;  but  the  trial 
court  refused  to  admit  them  in  evidence,  because  it  did 
not  sufficiently  appear  that  a  summons  had  been  issued 
at  the  time  of  the  issuance  of  the  writ.  The  following 
entries  appear  in  the  justice's  docket,  prior  to  the  entry 
showing  the  filing  of  the  affidavit  and  undertaking  for 
the  writ  of  attachment  and  the  issuance  thereof :  '* Sum- 
mons issued  September  19,  1899.  Case  set  for  hearing 
on  the  twenty-eighth  day  of  September,  1899,  at  the 
hour  of  1  o'clock  in  the  afternoon."  The  docket  also 
shows  that  at  the  time  set  for  the  hearing  the  defendant 
in  the  action  appeared  specially  by  his  counsel  and  moved 
to  quash  the  summons  and  service  thereof,  basing  such 
motion  upon  his  affidavit,  to  which  was  annexed  a  copy 
of  a  summons  in  form  as  required  by  the  act  of  1893 
(Laws,  1893,  p.  39),  dated  September  19, 1899,  and  which 
he  avers  was  the  only  paper  served  upon  him  purport- 
ing to  be  a  summons.  No  return  was  ever  made  upon 
the  original  summons,  and  it  therefore  does  not  appear 
among  the  files  of  the  justice's  court.  The  argument  is 
that,  to  support  a  writ  of  attachment  issued  out  of  a 
justice's  court,  it  must  appear  from  the  record  not  only 
that  an  entry  was  made  by  the  justice  in  his  docket  that 
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a  summons  had  been  issued,  but  that  it  was  such  a  sum- 
mons as  the  law  requires,  and  was  delivered  to  the  officer 
for  service  prior  to  the  issuance  of  the  writ  of  attach- 
ment, and  that  the  original  summons  and  the  indorse- 
ment thereon  are  necessary  proof  of  such  facts. 

1.  A  plaintiff  in  a  civil  action  in  a  justice's  court  is 
entitled  to  the  benefit  of  the  provisional  remedy  of  attach- 
ment, as  in  like  cases  in  courts  of  record  (Hill's  Ann. 
Laws,  §  2064) ;  and  it  has  been  conceded  in  the  argu- 
ment that  a  writ  of  attachment  can  not  issue  from  such 
court  until  the  summons  has  been  issued,  so  that  the 
only  question  for  decision  is  the  character  of  proof  re- 
quired of  the  issuance  of  the  summons.  In  the  circuit 
court  a  summons  is  prepared  and  signed  by  the  plaintiflf 
or  his  attorney,  and  is  not  deemed  issued  until  it  is  placed 
in  the  hands  of  the  officer,  with  the  intention  that  it  be 
served  upon  the  defendant,  and  the  only  legal  evidence 
of  the  delivery  to  the  officer  is  the  indorsement  which  the 
law  requires  him  to  make  thereon  :  Hill's  Ann.  Laws, 
g  52  ;  White  v.  Johnson,  27  Or.  282  (40  Pac.  511,  50  Am. 
St.  Rep.  726,  and  note) ;  but  in  a  justice's  court  the  sum- 
mons is  signed  and  issued  by  the  justice  (Laws,  1893, 
p.  39  ;  Laws,  1899,  p.  109),  who  is  required  by  the  statute 
to  make  an  entry  in  his  docket  of  the  date  of  the  issuance 
thereof  (Hill's  Ann.  Laws,  §  2055).  The  legal  evidence 
of  the  fact  of  the  issuance  of  the  summons  is  thus  pro- 
vided, and,  in  our  opinion,  the  docket  entry  is  sufficient 
proof  of  that  fact  to  support  a  writ  of  attachment.  Until 
the  summons  is  returned,  it  is  no  part  of  the  record,  and 
in  its  absence  the  entry  in  the  justice's  docket  is  the  only 
evidence  of  its  issuance.  The  presumption  is  that  the 
justice  did  his  duty  and  made  a  correct  entry  in  his  docket, 
and  we  do  not  think  the  actual  return  of  the  summons  is 
necessary  to  the  validity  of  the  attachment.     In  cases 
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arising  in  the  circuit  and  county  courts  there  is  no  means 
provided  by  which  the  date  of  the  issuance  of  a  summons 
can  be  determined,  except  by  tlie  indorsement  of  the  ofiScer 
thereon,  but  in  cases  arising  in  a  justice's  court  there  is 
no  law  requiring  the  oflScer  to  indorse  on  the  summons 
the  date  of  its  delivery  to  him .  The  date  of  its  issuance 
is  determined  by  the  time  it  was  actually  issued  by  the 
justice,  and  the  proof  thereof  is  the  entry  made  by  him 
in  his  docket. 

2.  It  is  also  argued  that  the  summons  was  void  be- 
cause in  the  form  required  by  the  act  of  1893,  and  not 
the  act  of  1899,  under  which  the  action  was  brought. 
But  this  was  a  defect  in  the  form  only,  and  a  judgment 
based  thereon  would  not  have  been  open  to  collateral 
attack :  North  Pac.  Cycle  Co.  v.  Thomas,  26  Or.  381  (38 
Pac.  307,  46  Am.  St.  Rep.  636,  and  note);  Van  Fleet, 
CoUat.  Attack,  351.  The  judgment  is  therefore  reversed, 
and  a  new  trial  ordered.  Reversed. 

Decided  15  July,  1901. 
STEPHENS  V.  WOOD. 

[65  Pac.  602.] 

Rescission  of  Contract—Returning  Consideration. 

1.  Before  a  repclnslon  of  a  partly  performed  contract  can  be  demanded,  and  a 
reconveyance  be  had  of  property  that  has  been  transferred  In  pursuance  of  such 
contract,  the  moving  party  must  return,  or  offer  to  return,  whatever  has  been 
received  of  the  agreed  consideration. 

Vendor  and  Purchaser— Enforcement  of  Contract. 

2.  Part  of  the  purchase  price  for  land  and  mining  claims  sold  by  plaintiffs  to 
defendants  was  paid,  and  it  was  agreed  that  a  portion  of  the  balance  was  to  be 
paid  to  a  trustee  to  whom  plalntifl^  deeded  the  property,  who  should  therewith 
clear  up  outstanding  claims  and  procure  patents  from  the  government.  When 
the  trustee  had  done  this,  the  remainder  of  the  purchase  money  was  to  be  paid 
to  plaintiffs.  The  trustee  cleared  up  all  claims,  and  applied  for  aud  obtained 
patents  for  all  except  fifteen  acres,  which  were  omitted  ft'om  his  application  be- 
cause it  was  believed  that  the  claim  thereto,  though  made  in  good  faith,  was 
void,  in  that  it  did  not  conform  to  the  government  subdivisions.  The  law  on 
this  point  is  apparently  unsettled.  Held^  that  it  was  the  duty  of  the  trustee  to 
endeavor  to  secure  the  patent  for  the  fifteen  acres,  and  that,  the  plaintiffs  not 
being  at  fault  in  the  failure  to  obtain  such  patent,  were  entitled  to  a  decree  that 
the  trustee  turn  over  to  them  the  balance  of  the  purchase  price  which  he  had  on 
band. 
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From  Baker:   Robert  Eakin,  Judge. 

This  is  a  suit  by  E.  A.  Stephens  and  J.  S.  Brice  against 
Frederick  Wood  and  others  for  equitable  relief.  The 
facts  are  that  on  July  6,  1896,  the  plaintiffs  entered  into 
a  written  contract  with  the  defendant  Wood  whereby  they 
agreed  to  sell  and  convey  to  him  about  two  hundred  and 
sixty  acres  of  unpatented  mining  land  and  other  property 
for  which  they  had  contracts  of  purchase,  together  with 
certain  water  rights,  for  the  sum  of  $50,000.  The  deeds 
for  the  property  were  to  be  placed  in  the  possession  of  the 
Farmers'  and  Traders'  Bank  of  La  Grande,  to  be  held  by 
it  as  an  escrow  until  September  1,  1896,  and  then  deliv- 
ered to  Wood  or  his  assigns  upon  the  payment  to  the 
plaintiffs  of  $25,000  in  cash,  and  the  execution  and  de- 
livery to  them  of  a  mortgage  on  the  premises  to  secure 
the  payment  of  a  promissory  note  for  the  balance  on  or 
before  September  1, 1897.  Subsequently,  and  before  the 
first  payment  became  due,  the  contract  was  modified  by 
reducing  the  purchase  price  to  $40,000,  extending  the 
time  of  the  final  payment  to  December  1,  1897,  and  in- 
serting a  guaranty  on  the  part  of  the  plaintiffs  that  the 
ground  would  yield  at  least  ten  cents  per  cubic  yard. 
The  first  payment  was  thereupon  made,  the  deeds  deliv- 
ered to  the  bank  as  agreed,  and  Wood  entered  into  pos- 
session of  the  property,  which  he  and  his  assigns  have 
ever  since  retained.  The  mortgage  to  secure  the  deferred 
payment  not  having  been  executed,  the  deeds  in  escrow 
were  not  delivered.  Before  the  second  payment  became 
due,  some  question  arose  in  relation  to  the  performance 
of  the  contract,  its  proper  construction,  and  the  title  to  the 
property.  On  June  18, 1897,  by  agreement,  the  plaintiffs 
and  their  attorney  met  the  attorney  in  fact  of  the  defend- 
ant Wood,  and  C.  A.  Johns,  his  legal  adviser,  for  the 
purpose  of  adjusting  their  differences.     After  consider- 
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able  preliminary  negotiation,  it  was  finally  agreed,  as  a 
basis  of  settlement,  that  the  balance  of  the  purchase  price 
should  be  reduced  from  $20,000  to  $13,500,  and,  in  order 
to  clear  up  the  title,  that  the  property  should  be  conveyed 
to  Johns,  as  trustee,  who  should  purchase  and  acquire, 
upon  terms  satisfactory  to  the  plaintiffs,  acquittances  and 
conveyances  from  certain  adverse  claimants  with  the 
$11,500  which  Wood  agreed  to  advance  to  him  as  a  part 
of  the  amount  remaining  due  the  plaintiflFs  on  the  pur- 
chase price  of  the  property,  and  should  also  ''proceed  at 
once  to  take  the  necessary  steps  to  apply  for  a  patent  to 
all  the  mining  property  described''  in  the  deed  to  him 
and  in  the  contract  of  July  6, 1896,  between  the  plaintiffs 
and  Wood,  "and  prosecute  the  said  application  with  dili- 
gence  ;"  Wood  or  his  assigns  to  "advance  on  demand  all 
moneys  or  expenses  that  may  be  necessary  or  required  to 
further  and  promote  such  patent  proceedings."  It  was 
further  agreed  and  stipulated  that  the  balance  of  the 
$13,600,  over  and  above  the  advancement  by  Wood  to 
Johns  for  the  purpose  of  acquiring  outstanding  titles  and 
water  rights,  should  not  be  due  and  payable  to  the  plain- 
tiffs "until  such  time  as  a  final  receipt  shall  be  obtained 
from  the  United  States  land  office  to  the  placer  mining 
ground  described  in  said  deed,  and  until  the  said  out- 
standing titles  shall  be  conveyed  to  the  trustee ;  and 
when  such  final  receipt  is  obtained,  and  such  conveyances 
are  made,  then  and  in  that  event  the  balance  of  the  $13,500 
shall  become  due  and  payable." 

The  property  was  accordingly  conveyed  by  the  plaintiflFs 
to  Johns,  and  Wood  advanced  $11,819.25,  which  was  used 
in  purchasing  outstanding  titles  and  water  rights,  under 
the  direction  and  with  the  approval  of  the  plaintiflFs. 
Johns  also  applied,  according  to  a  description  prepared 
by  a  deputy  United  States  mineral  surveyor,  for  a  patent 
to  the  mining  land,  Wood  paying  the  expenses  thereof. 
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The  surveyor,  however,  on  his  own  motion,  omitted  from 
the  description  fifteen  acres  of  the  land  described  in  the 
contract  of  sale  between  plaintiiBTs  and  Wood,  because  he 
thought  a  location  by  the  plaintiff  Brice  of  one  twenty- 
acre  tract,  known  in  the  record  as  the  ''unnamed  claim," 
was  invalid  on  account  of  a  failure  to  conform  to  legal 
subdivisions.  Tliis  omission  was  not  discovered  by  or 
known  to  the  trustee  or  any  of  the.  parties  until  after  the 
publication  of  notice  of  the  application.  As  soon  as  the 
error  became  known,  the  plaintiflFs  and  Wood's  represen- 
tative immediately  insisted  that  the  trustee  should  apply 
for  a  patent  to  the  omitted  tract ;  but  no  such  application 
was  made,  because  neither  party  would  do  the  work  neces- 
sary to  patent  it  apart  from  the  entire  tract.  After  the 
outstanding  title  had  been  acquired  by  the  trustee,  and 
the  certificate  for  a  patent  received  by  him  for  all  the 
lands  except  the  fifteen  acres,  the  plaintiffs  demanded 
payment  of  $1,680.76,  the  balance  due  on  the  purchase 
price.  Wood  refused  to  make  such  payment,  but  de- 
posited the  amount  with  defendant  Johns  to  abide  the 
settlement  of  the  dispute  between  him  and  the  plaintiffs. 
This  suit  was  thereupon  commenced  to  compel  the  trustee 
to  reconvey  the  property  to  the  plaintiffs,  or  for  such  other 
relief  as  might  seem  just  and  equitable.  The  court  below 
held  that  the  patenting  of  the  land  was  a  condition  upon 
which  the  final  payment  was  to  become  due,  and  that 
the  trustee's  failure  to  obtain  a  patent  for  the  fifteen-acre 
tract  was  not  the  fault  of  Wood  or  his  assigns,  and  entered 
a  decree  dismissing  the  complaint,  from  which  the  plain-. 
tiffs  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  name  of  J.  D, 
Slater,  with  an  oral  argument  by  Messrs,  J.  D,  and  W.  T. 

Slater. 
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For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  L.  Rand. 

Mr.  Chibf  Justice  Bean,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

1.  It  is  apparent  that  plaintiffs  are  not  entitled  to  the 
full  relief  demanded  in  their  complaint.  Before  they 
could  rescind  the  contract  and  compel  a  reconveyance  of 
the  property,  they  must  return,  or  offer  to  return,  the 
money  received  by  them  on  the  contract. 

2.  The  only  question  in  the  case,  then,  is  whether  the 
plaintiffs  are  entitled  to  the  balance  of  the  purchase  price 
now  in  the  hands  of  the  trustee.  The  contract  of  July, 
1897,  provides  that  such  payment  shall  not  become  due 
until  a  certificate  for  a  patent  to  the  mining  land  shall 
be  received  by  the  trustee.  As  no  such  certificate  has 
been  received  by  him  for  the  fifteen-acre  tract,  it  is  clear 
that  plaintiffs  can  not  recover  unless  the  failure  to  obtain 
it  was  due  to  the  fault  or  negligence  of  the  defandants. 
The  argument  in  support  of  the  decree  of  the  court  below 
is  that  the  fifteen-acre  tract  was  not  located  as  a  mining 
claim  according  to  law,  and  therefore  the  failure  of  the 
trustee  to  include  it  in  his  application  for  a  patent  worked 
no  hurt  or  injury  to  the  plaintiffs.  If  this  position  is 
sound,  the  decree  should  be  affirmed.  If,  however,  the 
validity  of  the  location  is  open  to  serious  controversy, 
the  question  was  for  the  determination  of  the  United 
States  land  department,  and  not  for  Wood  or  the  trustee. 
The  agreement  was  that  the  trustee,  the  attorney  and 
legal  adviser  of  Wood,  should  immediately  apply  for  a 
patent  to  all  the  mining  ground,  and  should  diligently 
prosecute  such  application,  Wood  or  his  assigns  to  ad- 
vance all  moneys  or  expenses  necessary  or  required  there- 
for, and  was,  in  effect,  the  same  as  if  the  property  had 
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been  conveyed  directly  to  Wood,  under  an  agreement 
that  he  should,  at  his  own  cost  and  expense,  immediately 
apply  for  a  patent  to  the  land.  Unless,  therefore,  it  was 
clearly  apparent  that  an  application  would  be  futile  be- 
cause of  the  invalidity  of  tlie  location,  it  was  the  duty 
of  the  trustee  and  Wood  to  proceed  under  the  contract, 
and  their  failure  to  do  so  affords  no  excuse  for  the  non- 
payment of  the  balance  due  on  the  contract  of  purchase. 
Now,  in  the  notice  of  location  of  the  *'unnamed  claim," 
it  is  described  as  follows  :  '^Beginning  at  a  point  three 
hundred  feet  west  and  one  thousand  three  hundred  and 
twenty  feet  south  of  quarter  corner  between  sections  32 
and  33,  township  10  south,  range  46  east,  Willamette 
Meridian,  and  runs  two  thousand  six  hundred  and  forty 
feet  north;  thence  three  hundred  and  sixty  feet  west; 
thence  two  thousand  six  hundred  and  forty  feet  south ; 
thence  three  hundred  and  sixty  feet  east  to  place  of  be- 
ginning, containing  twenty  acres." 

Tlie  statute  of  the  United  States  provides  that  legal 
subdivisions  of  forty  acres  may  be  subdivided  into  ten- 
acre  tracts  (Rev.  Stat.  U.  S.  §  2330),  and  that  placer 
claims  on  surveyed  lands  must  conform  as  near  as  prac- 
ticable to  the  legal  subdivisions.  By  such  legal  subdi- 
visions, the  description  in  the  notice  of  location  of  the 
**unuamed  claim"  would  cover  the  west  half  of  the  east 
half  of  the  southeast  quarter  of  the  northeast  quarter, 
and  the  west  half  of  the  east  half  of  the  northeast  quar- 
ter of  the  soutlieast  quarter  of  section  32,  and  also  a 
strip  thirty  feet  wide,  extending  north  and  south  along 
the  east  side  of  these  two  subdivisions  ;  in  other  words, 
the  location  as  made  conforms  in  all  the  exterior  lines  to 
the  legal  subdivisions,  except  the  east  boundary  includes 
thirty  feet  of  the  adjoining  subdivisions.  The  error 
evidently  occurred  through  making  the  beginning  point 
three  hundred  instead  of  three  hundred  and  thirty  feet 
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west  of  the  east  line  of  section  32.  There  is  nothing  in 
the  pleadings  or  evidence  to  indicate  that  the  location  of 
the  mining  claim  was  not  made  by  Brice  in  perfect  good 
faith,  and  there  is  authority  for  the  contention  that  it  is 
not  void  because  more  land  is  covered  thereby  than  he 
was  entitled  to  take:  Richmond  Min.  Co,  v.  Rose,  114 
U.  S.  576  (5  Sup.  Ct.  1055);  Thompson  v.  Spray,  72  Cal. 
528  (14  Pac.  182);  Jupiter  Min.  Co.  v.  Bodie  Consol.  Min, 
Co.  (C.  C.)  11  Fed.  666  ;  Stem-Winder  Min,  Co.  v.  Emma 
&  L.  C  Consol.  Min.  Co.  (Idaho)  21  Pac.  1040;  Hansen 
V.  Fletcher,  10  Utah,  266  (37  Pac.  480).  But  we  deem  it 
unnecessary  to  pass  upon  that  question. '  It  is  sufficient 
that  the  location  was  not  clearly  void.  Under  the  con- 
tract, it  was  the  trustee's  duty  to  apply  immediately  for 
a  patent  to  the  land,  and,  at  Wood's  expense,  to  prose- 
cute such  application  with  reasonable  diligence ;  and 
that  the  result  would  have  been  doubtful  is  no  excuse  for 
a  failure  to  undertake  it.  It  is  to  be  remembered  in  this 
connection  that  plaintiffs  did  not  agree  to  sell  patented 
claims,  nor  was  the  obtaining  of  the  patent  a  condition 
precedent  to  the  final  payment.  Of  course,  their  con- 
tract must  be  understood  as  stipulating  that  they  were 
the  owners  of  the  property,  and  entitled  to  sell  and  con- 
vey the  same,  but  there  was  no  agreement  that  they 
should  obtain  patents  therefor.  The  application  for  the 
patent  was  to  be  made  by  the  attorney  for  Wood,  at  the 
latter's  expense  and  for  his  benefit ;  and  the  provision 
in  reference  to  the  matter  in  the  contract  of  June  19, 1897, 
was  intended  to  fix  the  time  of  the  final  payment.  If 
the  trustee,  according  to  the  terms  of  the  contract,  had 
applied  for  a  patent  to  the  fifteen-acre  tract,  and  it  had 
been  denied,  defendants  would,  no  doubt,  have  been  enti- 
tled to  redress  on  account  of  the  failure  of  title  to  a  part 
of  the  land  purchased  by  them.  But  the  defense  in  this 
suit  is  not  based  on  a  failure  of  title,  but  upon  the  theory 
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that,  because  the  plaintiffs  did  not  amend  their  location 
notice  so  as  to  make  the  "unnamed  claim"  conform  to 
the  legal  subdivisions,  the  patent  could  not  be  obtained, 
and  therefore  the  balance  of  the  purchase  price  is  not 
due.  The  answer  further  pleads  a  breach  of  the  stipula- 
tion in  the  contract  of  purchase  and  sale  that  the  ground 
would  yield  ten  cents  minimum  per  cubic  yard.  The 
plaintiffs  allege  that  this  provision  of  the  contract  was 
waived  at  the  time  of  the  settlement  in  June,  1897.  But, 
however  that  may  be,  no  evidence  was  offered  or  given 
on  the  trial  showing  a  breach  of  the  contract,  or  from 
which  the  court  could  determine  the  damages,  if  any, 
sustained  by  the  defendants  on  account  thereof.  We 
conclude,  therefore,  that  plaintiffs  are  entitled  to  a  decree 
requiring  the  defendant  Johns,  as  trustee,  to  pay  over  to 
them  the  balance  on  the  purchase  price  of  the  property, 
and  against  the  defendants  Wood  and  the  Flick  Bar  Placer 
Mining  Company  for  their  costs  and  disbursements. 

Reversed. 


Decided  15  July,  1901. 
HUNTBR  V.  GRANDE  RONDE   liUMBER  COMPANY. 

[65  Pac.508.] 

Floating  Loos— Damage   to  Riparian  Owner— Neolioenck. 

1.  The  right  of  the  public  to  float  logs  on  a  floatable  stream  is  concurrent  with 
that  of  the  riparian  owner,  and  each  is  entitled  to  a  reasonable  enjoyment  of  that 
right,  and  before  the  riparian  owner  can  recover  damages  for  Injuries  to  his  land 
inflicted  by  the  logger,  he  must  show  negligence:  Haines  v.  Welch,  14  Or.  319, over- 
ruled, and  Haines  v.  HaU,  17  Or.  165,  explained. 

Construction  of  a  Pleading. 

2.  Where  a  rip>irian  owner  sued  for  injuries  occasioned  by  her  land  being 
flooded  by  the  unskilirul  manner  In  which  defendant  floated  logs  down  a  stream, 
an  answer  that  ihe  logs  were  deposited  on  the  banks  and  in  the  stream  along 
plaintifl^s  land  under  a  parol  license  from  plaintifl',  Is  not  a  plea  that  plaintiff 
consented  to  the  manner  in  which  the  work  was  done. 

Proof  of  Due  Care  Under  General  Denial. 

8.  In  negligencecases  defendant  may  show  under  a  general  denial  the  flict  that 
due  care  was  exercised ;  thus,  wherea  riparian  owner  sued  for  injuries  occasioned 
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her  land  hj  tbe  negligence  of  defendant  in  floating  logs  down  the  stream,  evidence 
that  the  drfendnnt  exercised  due  care  in  banking  and  driving  the  logs  was  admis- 
sible under  the  general  issue. 

General  Denial— Proving  Uncontrollable  Events. 

4.  In  negligence  cases  the  defendant  can  not  prove  under  the  general  issue 
contributing  conditions  which  could  not  be  controlled;  thus,  where  plaintiff,  a 
riparian  owner,  sued  for  Injuries  occasioned  her  land  by  the  negligence  of  defend- 
ant in  floating  logs  down  the  stream,  evidence  that  the  overflow  was  caused  by  a 
sudden  and  unusual  rlseof  water  was  not  admissible  under  the  general  issue,  but 
should  have  been  specially  pleaded. 

From  Union  :    Robert  Eakin,  Judge. 

Action  by  M.  C.  Hunter  against  the  Grande  Ronde 
Lumber  Company.  From  a  judgment  in  favor  of. plain- 
tiff, defendant  appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  E.  W, 
Barilett,  James  A.  Fee,  and  R.  J.  Slater,  with  an  oral  argu- 
ment hy  Mr,  Fee. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  Thomas  H.  Crawford, 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  plaintiff  is  the  owner  of  certain  lands  through 
which  the  Grande  Ronde  River,  a  natural  watercourse, 
flows,  and  she  charges  by  her  complaint  that  defendant 
well  knew  the  character  and  capacity  of  said  river  for 
floating  logs,  and  that  their  transportation  therein  re- 
quired great  care  and  skill  to  prevent  them  from  being 
carried  upon  the  adjoining  lands,  but  that,  notwithstand- 
ing such  knowledge,  it  did,  on  or  about  February,  1898, 
wrongfully  and  negligently  place  in  such  river  a  greater 
number  of  logs  than  could  be  floated  thereby,  and  did 
also  wrongfully  and  carelessly  fail,  neglect,  and  refuse  to 
keep  the  channel  clear  and  open,  or  to  prevent  the  logs 

from  forming  jams,  or  to  break  the  jams  thus  formed 
39  Or.— 29. 
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within  the  stream  along  the  lands  of  the  plaintifif,  and 
so  negligently,  carelessly,  and  unskillfuUy  banked  and 
drove  said  logs  down  the  stream  that  they  dammed  it  up, 
thereby  causing  the  water  thereof  to  overflow  its  banks, 
and  flood  plaintiff's  lands,  washing  thereon  a  large  num- 
ber of  said  logs  and  great  quantities  of  sand,  gravel, 
driftwood,  and  other  debris,  to  her  damage.  The  answer 
puts  in  issue  all  these  allegations,  and  sets  up  afiirma- 
tively  that  the  Grande  Ronde  River  is  a  natural  water- 
course of  suitable  capacity  for  floating  of  logs  during  the 
winter  and  spring  months  of  each  year,  and  "that  logs 
placed  upon  the  banks  of  said  stream  and  in  the  channel 
thereof  upon  the  lands  described  in  plaintiff's  complaint 
were  placed  there  under  parol  license,  and  with  the  full 
knowledge,  consent,  and  approval  of  the  plaintiff  and 
her  agents,  and  at  all  of  the  times  mentioned  in  plaintiff's 
complaint  plaintiff  well  knew  the  quantity  of  logs  in  said 
pile,  as  well  as  the  character  of  said  stream,  and  that 
said  logs  could  only  be  floated  down  the  channel  of  said 
stream  after  the  ice  was  out  of  the  channel  thereof.  There- 
fore plaintiff  is,  and  ought  to  be,  estopped  from  claiming 
damages  on  account  thereof."  A  denial  of  these  allega- 
tions on  the  part  of  the  plaintiff  completed  the  issues  in 
the  cause.  The  verdict  and  judgment  being  for  plaintiff 
upon  the  trial  thereof,  the  defendant  appeals. 

1.  At  the  trial  of  the  cause  the  court  adopted  the 
theory  that  negligence  was  not  a  necessary  element  of 
plaintiff's  case,  and  refused  to  instruct  the  jury,  at  the 
request  of  the  defendant,  that,  before  she  could  recover, 
she  must  establish  the  fact  that  defendant  was  guilty  of 
negligence  in  piling  the  logs  within  or  running  the  same 
down  the  channel  of  the  stream.  In  doing  this  the  court 
has  followed  the  reasoning  employed  in  Haines  v.  Welch, 
14  Or.  319  (12  Pac.  502).     We  are  satisfied,  however. 
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after  careful  consideration,  that  the  doctrine  of  that  case 
is  unsound.  Nor  is  it  sanctioned  by  the  later  case  of 
Haines  v.  Hall,  17  Or.  165  (20  Pac.  831,  3  L.  R.  A.  609). 
By  the  latter  it  was  determined  that  Anthony  Creek — 
the  same  stream  involved  in  the  former — was  not  navi- 
gable for  floating  logs.  That  was  the  principal  question 
litigated  by  the  former  j  and  the  one  involving  the  doctrine 
here  adopted  was  only  incidental,  if  it  may  be  said  to  be 
within  the  issues.  The  right  of  the  public  to  run  logs 
in  a  floatable  stream  is  concurrent  with  that  of  the  ripa- 
rian owner,  and  each  is  entitled  to  the  reasonable  enjoy- 
ment thereof,  without  unnecessary  interference  from  the 
other.  A  reasonable  enjoyment  signifies  such  an  exercise 
of  the  right  as  common  prudence  would  dictate,  so  as  not 
to  affect  correlative  or  concurrent  rights  injuriously. 
This  requires  care  and  circumspection  in  its  exercise, 
and,  if  injury  should  be  the  proximate  result  of  the  want 
of  care,  liability  would  logically  attach.  But  the  exercise 
thereof  with  proper  care  and  without  negligence  can 
entail  no  liability.  If  it  were  otherwise,  any  person 
using  a  stream  for  the  purpose  of  floating  logs  would  be- 
come an  insurer  or  guarantor,  and  be  bound  at  all  haz- 
ards to  guard  the  riparian  owner  against  loss  by  reason 
of  the  presence  of  the  logs  in  the  stream,  and  their  rights 
would  at  once  cease  to  be  concurrent ;  the  right  of  the 
log  owner*  would  subsist  in  subordination  to  and  by  per- 
mission of  the  riparian  owner.  Mr.  Justice  Graves  says 
in  White  River  Booming  Co.  v.  Nelson,  45  Mich.  578,  582 
(8  N.  W.  909,  910),  *' There  is  no  foundation  anywhere 
for  such  a  doctrine."  Ordinarily,  if  a  person  is  engaged 
in  a  legitimate  business,  he  can  only  be  held  liable  to 
another  for  such  injuries  as  result  from  negligence  or 
want  of  ordinary  care  and  prudence  in  the  conduct  and 
management  thereof,  and  the  rule  has  equal  application 
to  a  log  owner  who  is  engaged  in  the  exercise  of  his  legiti- 
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mate  rights  of  running  logs  within  a  floatable  water- 
course. The  gist  of  the  plaintiff's  action,  therefore,  is 
negligence,  and,  until  a  case  has  been  made  upon  that 
theory,  she  can  not  recover.  Adjudications  elsewhere  to 
this  purpose  are  practically  uniform  :  White  River  Boom- 
ing  Co.  v.  Nelson,  45  Mich.  578,  582  (8  N.  W.  909,  910); 
Carter  v.  Thurston,  58  N.  H.  104  (42  Am.  Rep.  584);  Hop- 
kins  V.  Butte  ComH  Co,  13  Mont.  223  (33  Pac.  817,  40  Am. 
St.  Rep.  438) ;  Lawler  v.  Baring  Boom  Co.  56  Me.  443 ; 
Thunder  Bay  Booming  Co.  v.  Speechly,  31  Mich.  336,  344 
(18  Am.  Rep.  184) ;  Witheral  v.  Booming  Co.  68  Mich.  48 
(35  N.  W.  758,  13  Am.  St.  Rep.  325);  Field  v.  Apple 
River  Log  Driv.  Co.  67  Wis.  569  (31  N.  W.  17) . 

2.  It  is  sought  to  estop  the  plaintiff  from  recovery  by 
the  plea  that  the  logs  deposited  upon  the  banks  and  in  the 
stream  upon  the  lands  of  the  plaintiflF  were  so  deposited 
under  a  parol  license  from  the  plaintiff.  It  may  be  pre- 
mised that  logs,  other  than  those  put  in  upon  plaintiff's 
lands,  were  being  driven  down  at  the  same  time.  The 
plea  does  not  go  to  the  extent  of  alleging  that  plaintiff, 
either  by  herself  or  through  her  agents,  superintended 
the  placing  of  such  logs  ;  and  the  evidence  sought  to  be 
introduced  to  this  purpose  was,  therefore,  not  competent, 
and  properly  disallowed.  The  license  covers  such  logs 
only  as  were  deposited  upon  and  within  the  stream  upon 
the  plaintiff's  lands,  and  none  other,  and,  as  set  up,  it 
simply  extended  to  the  defendant  the  privilege  of  bank- 
ing and  putting  logs  into  the  stream  upon  the  lands  of 
the  plaintiff  without  intendment  of  regulating  the  manner 
of  doing  the  work.  This  could  not  estop  the  plaintiff 
from  recovery  if  the  logs  were  so  negligently  banked  and 
piled  in  the  stream  as  to  unnecessarily  cause  her  damage. 

3.  There  was  much  testimony  offered  by  the  defend- 
ant, the  purpose  of  which  was  to  show  that  it  exercised 
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due  care  in  banking  and  driving  its  logs,  and  that  the 
cause  of  the  overflow  was  a  sudden,  unexpected,  and 
unusual  rise  of  the  water,  for  which  defendant  was  not 
accountable.  Due  care  was  a  matter  susceptible  of  proof 
under  the  general  issue  :  Kendig  v.  Overhulser,  58  Iowa, 
195  (12  N.  W.  264). 

4.  The  conditions  contributing  to  the  plaintiff's  in- 
jury, over  which  defendant  had  no  control,  should,  how- 
ever, have  been  pleaded,  and  the  proof  offered  in  support 
thereof  was  properly  excluded  from  the  jury.  These 
considerations  reverse  the  judgment,  and  the  cause  will 
be  remanded  for  such  further  proceedings  as  may  seem 
proper.  Reversed. 

Decided  15  July,  1901. 
SOMMEB  y.  OIjIVBR. 

[86Pac.e00.] 

Notice  of  Time  of  Trial  by  Sheriff's  Jury. 

Where  property  has  been  seized  under  an  attachment  or  execution,  and  a 
third  person  has  filed  with  the  officer  a  written  claim  thereto,  as  provided  for  by 
Sections  150*  and  280*  of  Hill's  Ann.  Laws,  a  notice  by  the  officer  to  claimant's 
attorney  some  six  days  before  that  he  would  call  a  J  ury  at  a  stated  time  and  place 
to  determine  the  validity  of  claimant's  right  to  the  property  seized,  which  notice 
was  repeated  to  the  claimant  the  day  before  the  appointed  time,  and  again  on 
the  morning  of  the  day  set,  accompanied  by  an  offer  to  postpone  the  trial  to  suit 
claimant's  convenience,  was  a  sufficient  notice  to  the  claimant,  as  it  was  given  a 
reasonable  time  beforehand,  and  that  is  all  the  claimant  is  entitled  to. 

From  Union  :   Robert  Eakin,  Judge. 


*  These  sections  read  as  follows : 

Section  156.  If  any  personal  property  attached  be  claimed  by  a  third  person 
as  his  property,  the  sheriff  may  summon  a  Jury  to  try  the  validity  of  such  claim, 
and  the  same  proceedings  shall  be  had  thereon  with  the  like  eWdct  as  in  case  of 
seizure  upon  execution. 

Section  286.  When  personal  property  shall  be  seized  by  virtue  of  any  execu- 
tion, and  any  person  other  than  the  defendant  shall  claim  such  property,  or  any 
part  thereof,  and  shall  give  notice  thereof  in  writing,  the  sheriff  may  summon 
from  his  county  six  persons,  qualified  as  Jurors  between  the  parties,  to  try  the 
validity  of  the  claim,  giving  five  days'  noUce  of  the  time  and  place  of  the  trial 
to  the  plaintiff  in  the  execution  or  his  attorney.— Reporter. 
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This  is  an  action  by  D.  Sommer  against  H.  W.  Oliver, 
D.  Y.  K.  Deering,  sheriff,  and  another  to  recover  posses- 
sion of  three  hundred  thousand  feet  of  lumber  attached 
as  the  property  of  one  S.  L.  Akin  by  the  defendant  Deer- 
ing, as  sheriff  of  Union  County,  under  a  writ  of  attach- 
ment issued  in  an  action  brought  by  H.  W.  Oliver  against 
Akin.  The  complaint  alleges  that  the  plaintiff  at  the 
time  of  such  seizure  was  the  owner  and  in  possession  of 
the  lumber.  The  answer  denies  the  ownership  and  pos- 
session as  alleged  in  the  complaint,  and  for  an  affirmative 
defense  sets  up  :  (1)  The  proceedings  under  the  writ  of 
attachment ;  and  (2)  that,  after  the  seizure  by  the  sheriff, 
Sommer  notified  him,  in  writing,  that  he  was  the  owner 
of  the  property,  and  entitled  to  its  possession,  whereupon 
the  sheriff  summoned  a  jury  to  try  the  validity  of  such 
claim,  and,  after  notice  to  the  claimant  and  the  plaintiff 
in  the  writ,  a  trial  was  had  before  such  jury,  resulting  in 
a  verdict  against  the  claimant.  The  reply  puts  in  issue 
the  allegations  of  the  answer.  The  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  the  defendants,  from 
which  the  plaintiff  appeals,  assigning  numerous  errors ; 
the  principal  one,  however,  being  the  admission  in  evi- 
dence of  the  verdict  of  the  sheriff's  jury,  and  the  instruc- 
tion of  the  court  as  to  the  effect  to  be  given  such  verdict. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Chas, 
H.  Finn  and  Neil  C.  McLeod,  with  an  oral  argument  by 

Mr.  Finn. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Thos.  H.  Crawford  and  Turner  Oliver. 
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Mr.  Chief  Justice  Bean,  after  stating  the  fact,  deliv- 
ered'the  opinion  of  the  court. 

It  was  held  in  Vulcan  Iron  Works  y,  Edwards,  27  Or.  563 
(36  Pac.  22,  39  Pac.  403),  that,  when  any  person  other 
than  a  defendant  notifies  a  sheriff  in  writing  that  he 
claims  personal  property  seized  by  such  officer  under  an 
execution  or  writ  of  attachment,  the  sheriff  may,  for  his 
own  protection,  summon  a  jury  to  try  such  claim,  with- 
out the  request,  and  even  against  the  objection,  of  the 
claimant;  and  the  verdict  of  such  jury,  if  against  the 
claimant,  is  a  complete  defense  to  an  action  by  him  against 
the  sheriff  for  the  recovery  of  such  property.  It  is  in- 
sisted, however,  that  the  verdict  of  the  sherifiF's  jury 
relied  on  in  the  case  at  bar  is  void,  because  the  claimant 
was  not  given  a  sufficient  notice  of  the  time  and  place 
of  trial.  The  evidence  tended  to  show  that  the  sheriff 
notified  the  attorney  of  the  claimant  that  he  had  decided 
to  summon  a  jury  to  try  the  validity  of  the  claim,  speci- 
fying the  time  and  place  of  the  trial,  five  or  six  days  prior 
thereto,  and  repeated  such  notice  to  the  claimant  in  person 
on  the  day  before,  and  again  on  the  morning  qf ,  the  trial, 
at  the  latter  time  suggesting  to  him  that,  if  he  could  not 
appear  at  the  time  fixed,  the  trial  would  be  postponed  to 
suit  his  convenience  ;  but  that  the  claimant  refused  either 
to  appear  or  to  name  any  time  which  would  be  convenient 
for  him.  The  court  instructed  the  jury,  in  substance, 
that  if  the  claimant,  the  plaintiff  herein,  or  his  attorney, 
did  not  receive  notice  from  the  sheriff  of  the  time  and 
place  of  trial  long  enough  in  advance  to  enable  him  to 
appear,  or  an  offer  to  delay  the  trial  until  he  could  ap- 
pear, the  verdict  of  the  jury  would  be  no  defense  ;  but, 
if  he  did  have  such  notice,  he  could  not  recover,  even 
though  he  was  the  owner,  and  otherwise  entitled  to  the 
possession  of  the  property.  It  thus  appears  that  the 
validity  of  the  verdict  of  the  sheriff's  jury  was  made  to 
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depend  upon  the  question  as  to  whether  the  notice  to  the 
claimant  of  the  time  and  place  of  trial  was  reasonable, 
under  the  circumstances  ;  and  this  is  certainly  all  he  was 
entitled  to.  The  statute  governing  proceedings  of  this 
kind  makes  no  provision  for  notice  to  the  claimant  of 
property  seized  under  an  attachment  or  execution  of  the 
time  and  place  of  the  trial  before  the  sheriff's  jury,  and, 
manifestly,  it  is  sufficient  if  he  has  reasonable  notice 
thereof.  By  giving  a  notice  of  his  claim  in  writing  to 
the  officer,  he  becomes  an  actor  in  the  proceedings,  and 
thereby  supplies  the  statutory  condition  upon  which  the 
officer  may  submit  the  claim  of  the  respective  parties  to 
a  jury,  and  the  law  presumes  that  he  will  be  ready  at 
any  time,  upon  reasonable  notice,  to  submit  the  merits 
of  his  claim  to  such  jury.  We  are  of  the  opinion,  there- 
fore, that  there  was  no  error  in  admitting  in  evidence 
the  proceedings  before  the  sheriflf's  jury,  and  the  verdict 
thereof,  nor  in  the  instructions  of  the  trial  court  as  to 
the  effect  to  be  given  to  the  same ;  and  as,  under  the 
decisions  of  this  court,  the  verdict  of  such  a  jury  is  a 
complete  defense  to  an  action  brought  by  the  claimant 
against  the  officer  to  recover  possession  of  the  property, 
the  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 


Decided  22  July,  1901. 
»  466,  HOOVER  V.  HOOVER. 
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Amending  Decree  After  Term—Notice. 

1.  It  seems  that  a  Judgment  or  decree  can  not  be  amended  after  the  term  at 
which  It  was  entered,  without  notice  to  the  opposing  party  and  an  opportunity 
for  a  hearing,  certainly  a  final  order  can  not  be  vitally  changed  after  the  term  and 
without  notice;  as,  for  example,  aft«r  the  entry  of  a  decree  of  divorce  setting 
aside  part  of  the  husband's  realty  "for  the  use  and  benefit'*  of  the  wife,  the  court 
can  not  amend  it,  two  years  later,  by  a  nunc  pro  tunc  order  vesting  a  fee  in  the 
divorced  wife,  without  any  notice  or  hearing. 
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Right  to  Appeal  From  Void  Order. 

2.  An  appeal  will  lie  from  an  order  or  Jadgment  made  when  the  court  enter- 
ing It  In  without  jurisdiction :  Deering  y.  Q^ivey,  26  Or.  556,  cited. 

Amending  Final  Orders— Practice. 

8.  A  commendable  practice  in  opening  final  orders  for  further  consideration, 
after  the  term  at  which  they  were  entered,  is  to  move  in  the  trial  court,  support- 
ing the  motion  by  affidavit,  all  which  should  be  served  on  the  opposing  side. 

From  Harney:    Morton  D.  Clifford,  Judge. 

This  is  an  appeal  by  Newt.  Hoover  from  a  nwac  pro 
tunc  order  amending  the  final  decree  in  the  case  of 
Alice  L.  Hoover  against  appellant.  In  1897  the  plaintiff 
instituted  a  suit  against  the  defendant  for  a  divorce, 
and  alleged  in  her  complaint,  among  other  things,  that 
defendant  was  the  owner  and  possessed  of  real  property 
described  as  follows:  "East  half  of  the  southwest 
quarter,  section  8,  township  25  south,  range  32i  east, 
Willamette  Meridian," — all  of  which  had  been  acquired 
subsequent  to  their  marriage.  The  prayer  was  for  a 
decree  dissolving  the  bonds  of  matrimony,  and  allowing 
and  setting  apart  to  the  plaintiff  the  real  property  thus 
described,  and  restraining  the  defendant  from  disposing 
of,  or  in  any  manner  incumbering,  the  same.  Service 
was  had  by  publication,  but,  the  defendant  failing  to 
appear,  default  was  entered,  and  J.  W.  Coleman  was 
appointed  referee  to  take  the  testimony  and  report  his 
findings  of  fact  and  law.  The  report  of  the  referee  con- 
tained, among  his  findings,  one  of  fact,  to  the  effect  that 
defendant  was  the  owner  of  the  land,  describing  it  as  in 
the  complaint,  and,  among  the  conclusions  of  law,  that 
said  real  property  should  be  set  ^part  for  the  use  and 
benefit  of  the  plaintiff.  The  court  directed  a  "decree  as 
per  report  of  referee,"  as  shown  by  its  minutes  contained 
in  the  judge's  docket,  and  on  November  5,  1897,  the 
decree  was  entered  as  follows  (omitting  the  formal  part): 
"It  is  therefore  considered,  ordered,  adjudged,  and  de- 
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creed  that  plaintiff  have  a  divorce  absolute  from  the 
defendant,  and  that  the  bonds  of  matrimony  now  exist- 
ing between  plaintiff  and  defendant  be,  and  the  same 
are  hereby,  dissolved  ;  and  it  is  further  decreed  that  the 
east  half  of  the  southwest  quarter  of  section  4,  in  town- 
ship 25  south  of  range  32i  east,  Willamette  Meridian, 
be,  and  the  same  is  hereby,  set  apart  to  plaintiff*  for  her 
own  use  and  benefit."  On  November  4,  1899,  nearly 
two  years  later,  upon  motion  of  the  plaintiff,  without 
notice  to  the  defendant,  the  court  made  and  entered  an 
amended  decree  nunc  pro  tunc,  which  was  in  all  respects 
like  the  first,  except  that  section  8  was  substituted  for 
section  4  in  describing  the  land,  and  the  land  itself  was 
"set  apart  in  fee  simple  for  her  (plaintiff's)  own  use  and 
benefit."  On  April  16,  1900,  the  defendant  moved  the 
court,  upon  notice  to  the  plaintiff  of  his  intention  so  to 
do,  to  set  aside  the  amended  or  nunc  pro  ttmc  decree. 
This  motion  was  denied,  and  the  defendant  appeals  from 
the  amended  decree  and  the  order  last  entered  overruling 
the  motion  to  set  the  same  aside.  Reversed. 

Messrs,  John  G.  Saxton  and  King  &  Saxton  for  appellant. 

Messrs.  Parrish  &  Rembold  for  respondent. 

Mr.  Justice  Wolvbrton,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

Several  reasons  are  assigned  by  the  defendant  why  the 
order  denying  the  motion  to  set  aside  the  amended  decree 
and  the  decree  itself  should  be  reversed :  (1)  That  the 
original  decree  was  amended  without  notice  to  the  defend- 
ant ;  (2)  that  the  amendment  was  made  after  the  court 
had  lost  jurisdiction  of  the  parties ;  and  (3)  that  the 
original  decree,  so  far  as  it  sought  to  set  aside  the  defend- 
ant's real  property  for  the  use  and  benefit  of  the  plaintiff. 
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is  void.  The  plaintiff  challenges  the  defendant's  right  to 
appeal,  because  he  suffered  default  to  be  entered  against 
him,  and  therefore  that  he  has  no  standing  in  court,  ex- 
cept upon  application  to  be  relieved  of  the  default. 

1.  With  the  original  decree  we  can  have  nothing  to 
do,  because  there  is  no  appeal  from  it.  Whatever  might 
have  been  the  power  of  the  court  to  amend  the  decree  so 
as  to  correct  the  description  of  the  land  after  the  term  by 
substituting  the  figure  "8"  for  the  figure  "4,"  it  appear- 
ing by  the  record  that  the  erroneous  entry  in  this  respect 
was  a  mere  misprision  of  the  clerk,  it  is  clear  that  it  was 
without  power  to  change  or  modify  the  entry  so  as  to  set 
aside  the  real  property  in  fee  simple  for  the  use  and  bene- 
fit of  the  plaintiff.  Under  the  original  decree,  she  could 
claim  nothing  beyond  a  life  use,  but,  as  amended,  it  pur- 
ports to  vest  her  with  a  fee  simple  or  absolute  title.  The 
change  was  very  material  and  of  vital  import,  and  one 
which  it  was  not  competent  for  the  court  to  make.  It 
seems  to  be  an  imperative  rule  that  a  decree  can  not  be- 
altered  or  amended  in  a  material  particular,  after  the 
term  at  which  it  is  given  and  rendered,  without  a  rehear- 
ing, except  as  it  may  pertain  to  a  matter  which  would 
follow,  as  of  course,  in  giving  full  expression  to  the  judg- 
ment of  the  court,  and  the  amendment  is  such  as  the  court 
would  have  made  when  the  decree  was  entered  if  it  had 
been  asked  for.  But,  in  either  event,  there  must  be  a 
petition  or  motion,  with  notice,  and  an  opportunity  to  be 
heard  ;  otherwise,  the  court  is  without  jurisdiction  to 
award  the  relief :  Jones  v.  Davenport^  45  N.  J.  Eq.  77  (17 
Atl.570);  Dors  A^imer  v.JRor6acAj,  24  N.J.  Eq.  33  ;  Jarmon 
V.  Wiawall,  24  N.  J.  Eq.  68  :  Clark  v.  Hall,  7  Paige,  382  ; 
Sprague  v.  Jones,  9  Paige,  395  ;  Swift  v.  Allen,  55  111.  303. 
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2.  A  void  order  or  judgment,  made  or  entered  at  a 
time  when  the  court  is  without  power  or  jurisdiction  to 
award  it,  is  reviewable  on  appeal :  Deering  v.  Quivey^  26 
Or.  556  (38  Pac.  710);  Elliott,  App.  Proc.  §  110  ;  Liver- 
more  v.  Campbell^  52  Cal.  75. 

3.  Ordinarily,  there  is  no  appeal  from  a  judgment  or 
decree  given  for  want  of  an  answer ;  relief  therefrom 
must  be  sought  by  an  application  to  the  trial  court,  and 
from  the  order  touching  the  application  an  appeal  will 
lie.  Now,  in  analogy  to  this  practice,  the  defendant  ap- 
plied, by  motion  based  upon  aflSdavit,  to  the  trial  court 
to  be  relieved  from  a  void  decree.  He  does  not  seek  to 
disturb  the  original,  but  only  the  amended  or  nunc  pro 
tunc,  decree,  which  would  affect  him  most  vitally  if  valid. 
It  was  taken  against  him  without  notice  or  an  oppor- 
tunity to  be  heard,  and  hence,  as  to  it,  the  defendant  can 
not  be  said  to  be  in  default  in  any  sense,  and,  being  void, 
the  court  was  fully  authorized  to  set  it  aside  and  declare 
it  a  nullity :  Ladd  v.  Mason,  10  Or.  308,  311,  312.  And 
this  court  is  authorized  to  entertain  an  appeal  for  the 
purpose  of  purging  the  record  of  such  a  decree :  Trullen- 
ger  v.  Todd,  5  Or.  36.  The  method  adopted  by  the  de- 
fendant for  getting  rid  of  the  amended  decree  is  well  cal- 
culated in  practice  to  subserve  the  ends  of  justice,  as  it 
respects  all  parties  interested,  and  is  in  harmony  with 
the  authorities  so  far  as  they  have  application  to  this  par- 
ticular case ;  hence  we  are  induced  to  give  it  our  sapc- 
tion.  The  defendant  should  be  relieved  from  the  effeot 
of  the  amended  decree,  and  the  action  of  the  trial  court 
in  awarding  it  will  therefore  be  reversed,  leaving  the 
original  decree  to  stand  as  it  was  when  first  entered. 

Rbvbrskd. 
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Ck>NSTBUCriON  or  PliEADINOS. 

1.  After  pleading  over  the  allegations  of  a  pleading  should  be  liberally  con- 
strued in  tBLVor  of  the  pleader;  thus,  where  it  was  doubtful  whether  a  complaint 
stated  a  cause  of  action  for  the  reasonable  value  of  services,  or  on  a  contract  to 
pay  a  given  sum  for  stated  work,  and  it  was  not  objected  to  until  after  the  evi- 
dence was  in,  it  should  be  construed  in  favor  of  whichever  theory  was  supported 
by  the  testimony. 

AliLEOATIONS  AND  PROOF. 

2.  A  complaint  counting  on  the  reasonable  value  of  services  may  be  sup- 
ported by  evidence  of  a  contract  for  the  amount  demanded,  and  the  latter  will  be 
construed  to  be  the  reasonable  value,  this  to  the  accomplishment  of  substantial 
Justice. 

From  Umatilla :   William  R.  Ellis,  Judge. 

Action  by  Peter  West  against  George  and  Andrew 
Eley,  wherein  an  involuntary  nonsuit  was  entered. 

Rbvbrsbd. 

Mr.  Peter  West,  pro  se. 
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Mr.  Thovias  G.  Hailey,  for  respondent. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  portion  of  the  complaint  material  to  the  present 
controversy  alleges  **that  the  defendants  are  indebted  to 
the  plaintiflF  in  the  sum  of  $60,  upon  an  account  for  the 
services  of  the  plaintiff  as  attorney  for  the  defendants, 
rendered  upon  their  retainer  between  the  first  day  of 
March,  1894,  and  the  first  day  of  November,  1894,  in 
prosecuting  and  defending  certain  suits  and  actions  at 
their  request,  and  for  like  services,  at  their  request,  in 
drawing,  copying,  and  engrossing  of  divers  court  papers, 
and  other  attendances  done  and  performed  by  the  plaintiff 
in  and  about  the  business  and  suits  of  said  defendants, 
and  at  their  requests,  which  sum  became  due  and  pay- 
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able  from  the  said  defendants  to  the  plaintiflF  on  the 
twenty-fourth  day  of  October,  1894,  and  bears  interest 
therefrom  at  the  rate  of  eight  per  cent  per  annum  ;  that 
the  said  services  are  reasonably  worth  the  sum  of  $60 ; 
that  the  defendants  agreed  to  pay  the  sum  of  $60  for  said 
services."  There  was  a  denial  of  these  allegations,  and 
some  matters  were  set  up  by  way  of  a  separate  defense. 
At  the  trial  plaintiflF  testified,  in  substance,  among  other 
things,  that  one  of  the  defendants  gave  him  a  note  in 
favor  of  one  of  them  for  $430,  signed  by  E.  L.  Smith, 
Thomas  Nicely,  and  W.  D.  Long,  and  requested  that  he 
bring  an  action  upon  it,  desiring  to  know  at  the  same 
time  what  he  would  charge,  to  which  he  replied  that  he 
would  take  for  his  services  what  the  court  would  allow 
as  an  attorney's  fee  for  bringing  the  action,  and  the  $10 
statutory  fee,  which  would  leave  the  defendants  the  face 
of  the  note  ;  that  he  would  charge  $50  for  the  services, 
and  claim  that  amount  therefor  in  his  complaint,  and 
$10  would  be  allowed  as  statutory  fees,  which,  taken 
together,  would  amount  to  $60 ;  that  he  subsequently 
brought  the  action,  and  obtained  a  judgment  for  the  face 
of  the  note,  Mr.  Redfield,  whom  he  employed,  assisting 
him;  that  the  court  allowed  $50  as  attorney's  fees, 
and  also  the  statutory  attorney's  fee  of  $10;  that  he 
and  Redfield  carried  out  the  agreement,  and  had  execu- 
tion issue,  whereupon  George  Eley  settled  the  case,  and 
retained  the  money,  attorney's  fees,  and  all;  and  that 
both  the  Eleys  were  interested  in  the  note.  On  cross- 
examination  he  testified  that  Eley  asked  him  what  he 
would  charge,  and  he  said  he  would  ask  $50  attorney's 
fees  for  the  collection  of  the  note,  and  would  take  this 
and  the  $10  statutory  attorney  fee  for  himself ;  that  he 
was  to  have  these  sums,  amounting  to  $60,  when  the 
note  was  collected.  Certified  copies  of  the  judgment  and 
two  executions  issued  thereon  were  offered  and  received 
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in  evidence,  together  with  a  receipt  signed  by  George 
Eley,  showing  that  he  had  received  $458.61  in  wheat  in 
satisfaction  of  the  judgment.  When  the  plaintiflF  rested, 
defendants  moved  for  a  nonsuit,  assigning  as  reasons 
therefor  (1)  that  there  is  a  total  variance  between  the 
allegations  of  the  complaint  and  the  proofs,  the  one 
counting  upon  an  account  for  services  rendered,  and  the 
other  showing  a  specific  contract  for  the  performance  of 
certain  acts  on  the  part  of  the  plaintiff;  and  (2)  the 
proofs  offered  wholly  fail  to  support  the  allegations  of 
the  complaint.  The  motion  was  allowed,  and  plaintiff 
appeals . 

1.  The  statute  provides  that  **no  variance  between 
the  allegation  in  a  pleading  and  the  proof  shall  be  deemed 
material,  unless  it  have  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  upon 
the  merits.  Whenever  it  shall  be  alleged  that  a  party 
has  been  misled,  that  fact  shall  be  proved  to  the  satis- 
faction of  the  court,  and  in  what  respect  he  has  been 
misled  ;  whereupon  the  court  may  order  the  pleading  to 
be  amended  upon  such  terms  as  shall  be  just," — and  fur- 
ther :  *'When  the  variance  is  not  material,  as  provided 
in  the  last  section,  the  court  may  direct  the  fact  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate  amendment,  without  costs  :"  Sections  96,  97,  Hiirs 
Ann.  Laws.  "When,  however,  the  allegation  of  the 
cause  of  action  or  defense  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only, 
but  in  its  entire  scope  and  meaning,  it  shall  not  be 
deemed  a  case  of  variance  within  the  last  two  sections, 
but  a  failure  of  proof":  Hill's  Ann.  Laws,  §  98.  It. 
would  seem  from  these  sections  of  the  statute  that  the 
legislature,  in  its  adoption  of  the  Code,  had  in  view  but 
two  kinds  of  variance,  namely,  material  and  immaterial. 
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The  former  is  such  as  may  have  actually  misled  the  ad- 
verse party,  and  when  that  condition  is  made  manifest 
to  the  court  it  may  direct  an  amendment  of  the  pleadings 
upon  such  terms  as  may  seem  just :  Dodd  v.  Denny ^  6  Or. 
156.  But  in  the  latter  case  the  court  may  direct  the  facts 
to  be  found  without  amendment,  according  to  the  evi- 
dence, or  it  may  order  an  amendment  without  costs. 
But,  whether  the  variance  be  material  or  not,  it  is  not 
probable  that  the  legislature  intended  the  party  at  fault 
should  be  put  out  of  court,  and  thus  driven  to  a  new  ac- 
tion. Where,  however,  the  evidence  shows  a  wholly 
different  state  of  facts  from  that  alleged  in  the  complaint, 
or  is  an  entire  departure  from  the  cause  preferred  by  the 
pleading  it  is  designed  to  substantiate,  such  a  condition 
constitutes  a  failure  of  proof  and  is  fatal  to  a  recovery : 
City  of  Huntington  v.  Mendenhall,  73  Ind.  460 ;  Nauer  v. 
Benham,  45  Minn.  252  (47  N.  W.  796);  Haughy  Undertak- 
ing Co,  V.  Joyce,  41  Mo.  App.  564.  Notwithstanding  the 
complaint  may  seem  to  proceed  upon  an  account  for  the 
reasonable  value  of  the  plaintiff's  services  as  an  attor- 
ney, it  contains  an  averment  that  the  defendants  agreed 
to  pay  the  sum  alleged  to  be  reasonable.  This  renders 
it  ambiguous,  and  it  is  difficult  to  say  what  was  the  in- 
tendment of  the  pleader,  whether  to  count  upon  a  quantum 
meruit  or  upon  contract  for  a  specified  sum.  However, 
as  the  defendants  pleaded  over  and  went  to  trial  without 
interposing  any  specific  objections  to  the  complaint,  it 
should  by  liberally  construed,  with  a  view  to  substan- 
tial justice  between  th0  parties  :  Section  84,  Hill's  Ann. 
Laws;  Jackson  v.  Jackson,  17  Or.  110  (19  Pac.  847); 
Wyatt  V.  Wyatt,  31  Or.  531  (49  Pac.  855).  Viewing  it 
thus  liberally,  the  complaint  is  susceptible  of  the  con- 
struction that  it  counts  upon  a  contract  for  a  specific  or 
agreed  sum  for  the  services  rendered,  and  in  this  sense 
the  evidence  produced  tends  to  its  support.    If  it  be  said 
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that  payment  of  the  sura  agreed  upon  was  made  condi- 
tional upon  the  collection  of  the  judgment,  the  promise 
became  absolute  upon  the  fulfillment  of  the  condition 
(Hart  V.  Hudson,  6  Duer,  294),  and  there  was  evidence 
pertinent  to  go  to  the  jury  touching  the  fact  of  collection. 
Looking  at  it  from  this  standpoint,  the  case  should  have 
gone  to  the  jury,  as  undoubtedly  there  was  not  a  failure 
of  proof,  if,  indeed,  there  was  a  variance  in  any  par- 
ticular. 

2.  But  there  is  another  view  of  this  case  leading  to 
the  same  result.  If  it  be  conceded  that  the  complaint  is 
upon  a  quantum  meruit ,  **the  only  effect  in  such  a  case  of 
proof  of  an  express  contract  fixing  the  price  is,"  says 
Davis,  J.,  in  Fells  v.  Vestvali,  *41  N.  Y.  152,  ''that  the 
stipulated  price  becomes  the  quantum  meruit  in  the  case. 
It  is  not  a  question  of  variance,  but  only  of  the  mode  of 
proof  of  the  allegations  of  the  pleading."  This  propo- 
sition seems  to  be  supported  by  competent  authority : 
Sussdorff  V.  Schmidt,  55  N.  Y.  319 ;  Ludlow  v.  Dole,  62 
N.  Y.  617 ;  Manning  v.  Dallas,  73  Cal.  420  (15  Pac.  34) ; 
Burgess  v.  Helm,  24  Nev.  242  (51  Pac.  1025) ;  Jenney  Elec, 
Co.  V.  Branham,  145  Ind.  314  (41  N.  E.  448,  33  L.  R.  A. 
395).  These  considerations  lead  to  a  reversal  of  the  judg- 
ment, and  the  case  will  be  remanded  for  such  further  pro- 
ceedings as  may  seem  proper,  not  inconsistent  with  this 

opinion .  Reversed  . 

39  Ob.— 30. 
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39    468',  RS-ESTABLISRINO  BOUNDARIES— SURVEYS. 

47    1921  1,    In  determining  the  location  of  boundary  lines  the  endeavor  is  always  to 

find  the  line  as  actually  run  by  the  surveyor,  and  in  pursuing  that  end  courses 
and  distances  yield  to  visible  monuments  and  lines,  but  where  the  claim  Is  made 
that  the  actual  line  difl^rs  from  that  required  by  the  courses  and  distances,  the 
testimony  to  that  effect  should  be  very  convincing:  King  v.  Brigham,  19  Or.  500, 
cited  and  applied. 

Judicial.  Notice  of  Public  Surveys. 

2.  ^  Under  Hill's  Ann.  Laws,  g  70S,  subd.  8,  directing  courts  to  take  Judicial 
notice  of  the  public  acts  of  the  legislative,  executive,  and  Judicial  departments  of 
the  state  and  federal  governments,  courts  will  talce  notice  that  a  township  was 
divided  by  the  surveyor  general  into  sections,  and  that  donation  laud  claims  sur- 
veyed under  his  direction  are  numbered  consecutively. 

Effect  of  Priority  of  Survey. 

3.  In  determining  questions  of  boundary  the  lines  first  surveyed  have  prece- 
dence over  those  surveyed  later,  irrespective  of  when  the  surveys  may  have  been 
commenced. 

Taxing  Costs  in  Supreme  Court— Jurisdiction. 

4.  Where  a  plaintiff  successfully  appeals  to  the  supreme  court  he  can  not 
there  tax  the  disbursements  of  the  trial  in  the  court  btlow,  since  the  appellate 
court  has  no  Jurisdiction  except  by  appeal,  and  the  trial  court  has  never  consid- 
ered these  Items. 

Cost  of  Unnecessary  Papers  in  Transcript. 

5.  Parties  will  not  be  permitted  to  tax  as  a  disbursement  the  expense  ol 
copying  into  the  transcript  unnecessary  papers.  Under  Rule  2  only  those  papers 
should  be  included  that  are  connected  with  some  question  raised  by  the  appeal, 
and  Rule  21  forbids  taxiug  the  expense  of  any  unnecessary  matter. 

From  Marion  :    Henry  H.  Hewitt,  Judge. 

Suit  against  the  City  of  Salem,  resulting  in  a  decree 
for  defendant.  Reversed. 

For  appellant  there  was  a  brief  by  Mr.  John  A.  Carson, 
with  an  oral  argument  by  Mr.  Carson  and  Mr.  J.  H.  Albert, 
in  pro.  per. 

For  respondents  there  was  a  brief  and  an  oral  argument 
by  Mr.  Geo.  G.  Bingham. 
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Mr.  Justicb  Moore  delivered  the  opinion. 

This  is  a  suit  by  J.  H.  Albert  against  the  City  of  Salem 
and  A.  C.  Dilley,  its  marshal,  to  enjoin  the  removal  of  a 
fence.  Tlie  facts  are  that  plaintiff  is  the  owner  of  blocks 
5,  12,  13,  and  23  in  University  Addition  to  said  city,  and 
that  the  southern  boundary  thereof  coincides  with  the 
southern  boundary  of  the  donation  land  claim  of  William 
H.  Wilson.  The  county  court  of  Marion  County  in  Febru- 
ary, 1870,  established  a  county  road,  sixty  feet  in  width, 
now  known  as  ''Mission  Street,"  the  center  of  which  was 
located  on  the  southern  boundarv  of  said  claim.  The 
surveyor's  report  of  the  location  of  said  road,  so  far  as 
material  to  the  case  at  bar,  is  as  follows:  "Beginning 
at  a  point  where  the  south  line  of  the  donation  chiim  of 
William  H.  Wilson  and  wife  intersects  the  center  of  the 
county  road  which  runs  from  near  the  oil  mill  in  Salem 
southerly  towards  the  Pringle  schoolhouse.  From  said 
point  of  intersection  this  survey  runs  north,  70  degrees 
20  minutes  west,  along  the  said  south  line  of  the  W^illiam 
H.  Wilson  claim  ;  the  same  being  also  the  north  line  of 
the  lands  of  Thomas  Cross  and  Asahel  Bush.  Set  a  stake 
at  the  place  of  beginning  j  *  *  *  thence  along  the 
said  claim  line  north,  70  degrees  20  minutes  west,  at  21 
chains  from  beginning  found  Asahel  Bush's  northeast 
corner,  being  also  the  northwest  corner  of  Thomas  Cross' 
land,  *  *  *  at  60.50  chains  intersect  the  east  side 
of  Liberty  Street,  where  said  street  intersects  the  claim 
line;  thence  across  Liberty  Street  *  *  *  north,  50 
degrees  west,  to  the  center  of  the  cross  street  leading 
towards  Westacott's  brewery,  *  *  *  163  links,  to  a 
stake ;  thence  north  87  degrees  30  minutes  west,  along 
the  center  of  said  cross  street,  5.10  chains,  to  the  inter- 
section of  the  east  side  of  the  extension  of  Commercial 
Sti'eet  in  the  town  of  said  South  Salem,  at  which  point  set 
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a  stake  for  the  terminus  of  this  survey ."  Plaintiff,  claim- 
ing that  this  road  was  surveyed  as  a  straight  line  from 
the  point  of  beginning  to  the  east  side  of  Liberty  Street, 
along  the  southern  boundary  of  said  blocks,  erected  a 
fence  thereon  on  a  line  thirty  feet  northerly  from  and 
parallel  with  the  center  of  said  street  as  thus  assumed 
by  him  ;  but  the  council  of  said  city,  claiming  that  such 
fence,  at  the  northeast  corner  of  said  Bush's  land,  en- 
croached about  nine  or  ten  feet  upon  Mission  Street, 
ordered  the  marshal  to  remove  it,  whereupon  plaintiff 
commenced  this  suit  to  prevent  the  execution  of  said 
order,  and  the  cause,  being  at  issue,  was  tried,  resulting 
in  a  decree  dissolving  the  temporary  injunction  issued 
therein  and  dismissing  the  suit,  and  plaintiff  appeals. 

The  existence  of  the  county  road  is  admitted  by  the 
pleadings,  but  its  exact  location  by  the  viewers  and  sur- 
veyor is  controverted  by  the  parties.  It  will  be  remem- 
bered that  the  surveyor's  report  of  said  road  makes  the 
northeast  corner  of  Asahel  Bush's  land  and  the  north- 
west corner  of  a  tract  then  owned  by  Thomas  Cross  an 
intermediate  point  in  the  survey.  This  point  was  in- 
tended to  coincide  with  the  northeast  corner  of  the  David 
Leslie  and  the  northwest  corner  of  the  Francis  S.  Hoyt 
donation  land  claims,  as  originally  surveyed,  and  the 
prior  location  of  this  point  upon  the  ground  must  be  de- 
cisive of  the  question  involved  in  this  appeal.  The  tran- 
script shows  that  in  1844  William  H.  Wilson  settled  upon 
said  claim,  which  was  surveyed  as  claim  No.  44,  in  town- 
ship 7  south  of  range  3  west  of  the  Willamette  Meridian, 
and  on  July  25,  1853,  having  made  the  required  proof  of 
his  settlement  upon  and  cultivation  of  said  tract,  secured 
a  donation  certificate,  and  subsequently  a  patent  of  the 
United  States  in  pursuance  thereof.  David  Leslie  settled 
upon  a  tract  of  public  land  joining  Wilson's  on  the  south, 
which  was  surveyed  as  claim  No.  45  in  said  township, 
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and,  having  made  his  final  proof,  secured  a  donation 
certificate,  and  thereafter  obtained  his  patent  therefor. 
Francis  S.  Hoyt  settled  upon  a  tract  of  public  land  join- 
ing Wilson's  on  the  south  and  Leslie's  on  the  east,  which 
was  surveyed  as  claim  No.  53  in  said  township,  and, 
having  made  the  required  proof,  he  secured  a  patent 
granting  the  premises  therein  described.  The  field  notes 
of  the  government  survey  of  the  north  boundary  of  the 
Leslie  Donation  Land  Claim  read  as  follows:  ''Beginning 
at  a  corner  previously  established  on  the  right  bank  of  a 
cove  of  the  Willamette  River,  for  the  northwest  corner  of 
claim  45  and  the  southwest  corner  of  claim  44,  in  section 
27,  *  *  *  thence  south,  70  degrees  21  minutes  east, 
on  true  line, — north  boundary  of  claim  45  and  south 
boundary  of  claim  44, — variation  19  degrees  40  minutes 
east  *  *  *;  52.69  chains  intersect  northeast  corner  of 
claim  45  in  line  of  claim  44  at  post,  from  which  a  yew 
twelve  inches  in  diameter  bears  south,  73  degrees  west, 
51  links,  and  an  alder  twelve  inches  in  diameter  bears 
north,  6  degrees  east,  48  links."  The  field  notes  of  the 
government  survey  of  the  north  boundary  of  Hoy  t's  Dona- 
tion Land  Claim  describe  the  land  as  follows  :  * '  Beginning 
at  the  northwest  corner  of  claim  63  and  the  northeast 
corner  of  claim  45,  on  the  south  boundary  of  claim  44, 
in  section  27, — ^variation  19  degrees  40  minutes  east ; 
thence  south,  70  degrees  21  minutes  east,  on  true  line  on 
north  boundary  of  claim  53  and  south  boundary  of  claim 
44,  in  sections  27  and  26,  *  *  *  21.80  chains  inter- 
sect northeast  corner  of  claim  53  in  angle  of  claim  46,  on 
south  boundary  of  claim  44,  at  stake."  The  field  notes 
of  the  survey  of  the  south  boundary  of  the  Wilson  Dona- 
tion Land  Claim,  as  made  under  the  direction  of  the  sur- 
veyor general,  read  as  follows:  "From  the  southeast 
corner  of  claim  44,  north,  70  degrees  31  minutes  west,  on 
random  line, — south  boundary  of  claim  44  and  north 
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boundary  of  claim  45, — variation  19  degrees  40  minutes 
east,  83  chains  intersect  west  boundary  of  claim  44,  25 
links  north  of  southwest  corner  of  claim  44  and  north- 
west corner  of  claim  45,  in  section  27,  on  right  bank  of  a 
cove  of  the  Willamette  River.  Drove  a  stake  at  old  cor- 
ner, thence  south,  70  degrees  21  minutes  east,  on  true 
line, — south  boundary  of  claim  44  and  north  boundary  of 
claim  45, — variation  19  degrees  40  minutes  east,  *  *  * 
52.69  chains,  northeast  corner  of  claim  45  *  *  *;  74.50 
chains  northeast  corner  of  claim  53  and  corner  of  claim 
46,  in  section  26,  *  *  *  83  chains  intersect  south- 
east corner  at  stake  of  claim  44,  corner  of  claim  46." 

The  evidence  shows  that  the  yew  witness  tree  men- 
tioned in  the  field  notes  as  indicating  the  location  of  a 
stake  originally  set  as  the  northeast  corner  of  the  Leslie 
Donation  Land  Claim  was  standing  at  the  time  this  cause 
was  tried,  but  that  the  alder  referred  to  in  the  notes  of 
the  survey  could  not  be  definitely  located.  The  southeast 
and  the  southwest  corners  of  the  Wilson  Donation  Land 
Claim,  as  originally  located,  are  easily  found,  and  a  right 
line  extending  from  one  corner  to  the  other  is  thirty  feet 
southerly  from  plaintiff's  fence  ;  but  by  extending  a  line 
north  73  degrees  east  51  links  from  the  yew  witness  tree 
standing  near  the  northeast  corner  of  the  Leslie  claim, 
a  point  is  found  which  is  only  twenty  or  twenty-one  feet 
south  of  plaintiff's  fence  at  that  place.  The  evidence  fails 
to  show  where  the  stake  evidencing  the  location  of  the 
northeast  corner  of  the  Leslie  claim  was  originally  set  by 
the  deputy  United  States  surveyor.  No  witness  was  pro- 
duced at  the  trial  who  claimed  to  have  seen  the  original 
stake,  so  as  to  be  able  to  state  that  the  point  so  located 
from  the  yew  witness  tree  is  the  one  at  or  near  whicli  the 
original  monument  was  set.  Mr.  Asahel  Bush,  appear- 
ing as  a  witness  for  the  defendants,  testified  that  in  1860 
he  purchased,  and  now  owns,  a  part  of  the  Leslie  Dona- 
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tion  Land  Claim,  situated  in  the  northeast  corner  thereof. 
This  witness,  in  answer  to  the  question  whether  he  knew 
where  such  corner  was  located,  said  :  "I  know  the  north- 
east corner  of  the  Leslie  claim  as  found  by  the  surveyors. 
Q.  Where  is  that?  A.  Where  a  stone  and  an  iron  pin 
is."  He  also  said:  **When  I  purchased  ray  land  I  had 
a  survey  made  by  Mr.  Gordon.  He  had  the  field  notes. 
Q.  Wereany  witness  trees  in  the  neighborhood?  A.  Yes. 
I  think  Mr.  Gordon  stated  he  had  made  the  government 
survey.  I  know  he  said,  directly  after  examining  the 
yew  tree,  that  there  was  another  one  over  in  that  thicket, 
and  we  went  over  there  and  he  went  right  to  it — an  alder 
or  ash.  I  know  it  was  not  a  yew.  Q.  Has  that  corner 
remained  since  that  time  in  its  present  place?  A.  Yes." 
Mr.  Bush  says  he  set  a  stone  in  the  ground,  having  a 
large  bottom  and  a  small  point  at  the  top,  to  mark  the 
location  of  the  northeast  corner  of  the  Leslie  claim,  and 
in  referring  to  the  iron  pin  he  says  :  *'I  put  that  there 
some  years  afterwards.  I  went  to  look  for  the  corner, 
and  I  had  some  difficulty  in  finding  it.  The  stone  had 
become  buried  partially,  and  I  drove  a  pin  by  the  side 
of  it." 

On  cross-examination  the  following  questions  were 
asked  and  answered :  **Who  did  the  surveying,  Mr. 
Bush,  when  you  put  the  stone  in  at  that  corner?  A.  It 
was  not  surveyed  at  the  time  I  put  the  stone  in,  but  the 
stake  was  there.  Q.  What  stake  are  you  referring  to? 
A.  I  do  not  know  whether  established  by  Mr,  Culver  or 
Mr.  Gordon.  The  stake  was  their  planting,  but  it  was 
rotten,  and  I  put  that  corner  in.  Q.  Did  you  ascertain 
that  the  stake  was  at  the  corner?  A.  I  had  known  of 
the  stake  being  placed  there  when  it  was  surveyed  by 
Mr.  Gordon,  and  I  knew  about  where  it  was."  W.  J. 
Culver,  who  had  held  the  office  of  city  surveyor  of  Salem, 
appearing  as  a  witness  for  the  defendants,  testified,  in 
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substance,  that  about  1886  he  ran  a  line  from  the  yew 
witness  tree  the  course  and  distance  mentioned  in  the 
field  notes,  and  set  a  stake  for  the  northeast  corner  of 
the  Leslie  claim.  This  witness,  in  answer  to  the  ques- 
tion, "Did  you  find  any  indications  there  of  a  corner?" 
said,  "No,  sir;  it  was  out  in  the  road,  and  there  was 
nothing  to  indicate  that  a  corner  had  been  there  for- 
merly." He  also  says,  in  referring  to  the  corner  so 
located  by  him,  "There  was  no  stone  at  the  time  I  made 
the  survey."  Referring  to  the  alder  tree  mentioned  in 
the  field  notes,  and  speaking  of  the  time  when  he  located 
the  corner,  he  says  :  "There  were  three  trees,  all  alder, 
but  there  was  nothing  to  indicate  that  that  tree  is  there. 
There  is  an  alder  tree  about  the  course  and  distance,  but 
there  is  no  mark  on  it,  and  it  would  not  be  reliable.  I 
did  not  consider  it  to  be."  In  answer  to  the  question, 
"Is  it  possible  for  you  to  select,  or  I  mean  find,  that 
corner  directly  from  that  tree  only?"  this  witness  says  : 
"Well,  it  was  all  the  evidence  there  was  on  the  ground 
as  to  the  location  of  the  corner.  Q.  I  will  ask  you  if  it 
would  have  been  reasonably  possible  to  have  made  a  mis- 
take in  the  location  of  the  corner  in  proceeding  as  you 
did?  A.  I  think  there  is  no  mistake  about  it  being  the 
course  and  distance  given  in  the  field  notes  of  the  county 
surveyor's  office, — the  government  field  notes." 

Alfred  Gobolet,  a  surveyor  of  about  twelve  years'  ex- 
perience, being  called  as  a  witness  for,  the  defendants, 
testified  that  about  1890  he  ran  a  line  from  the  yew  wit- 
ness tree  the  course  and  distance  designated  in  the  field 
notes,  and  found  a  stone  which  had  been  set  for  the  north- 
east corner  of  the  Leslie  claim,  but  found  no  iron  pin  at 
that  point.  He  says:  "I  looked  for  stakes,  but  could 
not  find  any  anywhere."  In  referring  to  the  number  of 
witness  trees  to  evidence  a  corner,  he  was  asked,  "Then, 
as  a  matter  of  fact,  would  not  a  survey  made  by  refer- 
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ence  to  one  be  less  creditable  than  one  made  with  two 
monuments,  there  not  being  so  much  evidence  to  test  its 
correctness?"  to  which  he  replied:  "In  that  case  you 
would  have  to  use  the  assistance  of  other  corners  to  relo- 
cate." In  referring  to  the  probability  of  the  correctness 
of  a  corner  located  from  a  single  witness  tree,  he  said, 
in  substance,  that  if  the  tree  stood  at  right  angles  to  the 
line  it  would  probably  be  more  nearly  exact  than  if  it 
stood  at  an  acute  angle  to  it.  B.  B.  Herrick,  County 
Surveyor  of  Marion  County,  appearing  as  a  witness  for 
plaintiff,  testified  that  he  ran  a  line  from  the  yew  witness 
tree  to  the  stone,  and  found  that  it  corresponded  in  course 
and  distance  with  those  given  in  the  field  notes,  and  in 
referring  to  the  accuracy  in  locating  a  corner  from  one 
witness  tree  he  said,  *'I  would  not  rely  upon  one  tree 
altogether  as  being  correct."  This  witness  also  said  that 
he  ran  a  right  line  from  the  southeast  to  the  southwest 
corner  of  the  Wilson  claim,  and  found  that  this  stone 
was  about  nine  feet  north  of  such  line.  In  referring  to 
the  lines  run  by  him,  the  following  question  was  pro- 
pounded :  *'Then,  from  your  test,  did  you  find  the  north- 
east corner  of  the  Leslie  claim  in  the  Wilson  line?"  to 
which  he  replied  :  ''Well,  I  didn't  find  it  that  way  as  it 
lays  there  now  ;  but  from  what  I  could  find  in  running 
that  line  brought  me  to  believe  that  that  corner  is  not 
where  it  was  probably  first  located.  Q.  In  making  a  sur- 
vey, should  one  place  any  reliance  upon  a  corner  which 
was  established  by  the  course  of  one  witness  tree  alone  ? 
What  value  would  only  one  witness  tree  have  ?  A.  I 
would  not  consider  that  as  being  evidence  enough  to 
prove  it." 

1.  This  is  substantially  all  the  testimony  that  was 
offered  tending  to  show  where  the  northeast  corner  of 
the  Leslie  Donation  Land  Claim  was  originally  located. 
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and  the  question  is  whether  it  is  sufficient  to  identify 
such  point.  The  rule  is  well  settled  in  this  state  that 
it  is  incumbent  upon  parties  who  seek  to  re-establish 
boundaries  of  land  to  follow  the  steps  of  the  person  who 
made  the  original  survey,  and  that  the  location  of  lines 
and  monuments  on  the  ground  as  made  by  him  is  con- 
trolling and  takes  precedence  of  courses  and  distances : 
Lewis  V.  Lcwis^  4  Or.  177  ;  Goodman  v.  Myrick,  5  Or.  65 ; 
Raymond  v.  Coffey^  5  Or.  132;  Weiss  v.  Oregon  Steel  Co. 
13  Or.  496  (11  Pac.  255);  Anderson  v.  McCormick,  18  Or. 
301  (22  Pac.  1062);  Hale  v.  Cottle,  21  Or.  580  (28  Pac. 
901);  Van  Duseny,  Shively,  22  Or.  64  (29  Pac.  76);  Kanne 
V.  City,  25  Or.  531  (36  Pac.  537);  Robinson  v.  Laurer,  27 
Or.  315  (40  Pac.  1042).  In  King  v.  Brigham,  19  Or.  560 
(25  Pac.  150),  Mr.  Justice  Bean,  referring  to  this  prin- 
ciple, says:  '*While  the  rule  of  law  is,  as  heretofore 
stated,  that  actual  location  of  the  lines  and  monuments 
on  the  ground  will  control  over  courses  and  distances, 
we  think  that,  where  it  is  claimed  that  such  lines  and 
monuments  do  not  agree  with  the  courses  and  distances, 
the  evidence  of  their  actual  location  should  be  so  clear 
and  satisfactory  as  to  establish  that  fact  to  the  entire 
satisfaction  of  the  court,  and  to  place  beyond  question 
the  actual  location  of  the  line  or  monument."  In  John- 
son V.  Archibald,  78  Tex.  96  (14  S.  W.  266,  22  Am.  St. 
Rep.  27),  Mr.  Justice  Gaines,  speaking  upon  this  subject, 
says  :  ''Certain  calls,  such  as  for  natural  objects,  marked 
lines,  and  corners,  being  less  likely  the  result  of  mistake, 
in  the  absence  of  other  evidence,  prevail  over  calls  for 
course  and  distance ;  but  the  survey  actually  made  is, 
in  legal  contemplation,  the  true  survey,  and  it  is  always 
competent  to  show  by  any  legal  evidence  where  the  lines 
were  in  fact  run  upon  the  ground.  It  follows,  there- 
fore, that  whenever  the  evidence  is  sufficient  to  induce 
the  belief  that  the  mistake  is  in  the  call  for  natural  or 
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artificial  objects,  and  not  in  the  call  for  course  or  dis- 
tance, the  hitter  will  prevail,  and  the  former  will  be 
disregarded." 

The  boundary  line  of  the  Leslie  and  Wilson  donation 
land  claims  having  been  run  by  the  surveyor  from  a 
common  point  on  the  right  bank  of  a  cove  of  the  Wil- 
lamette River  south,  70  degrees  21  minutes  east,  the  stake 
set  for  the  northeast  corner  of  the  Leslie  claim  should 
have  been  in  a  right  line  extending  from  the  southwest 
to  the  southeast  corner  of  the  Wilson  claim.  Defendants' 
counsel  makes  the  following  admission  in  his  brief  :  **We 
think  it  may  be  conceded  that  the  government  surveyor 
intended  that  the  Leslie  and  Hoyt  corner  should  be  in  a 
straight  line  between  the  southwest  and  the  southeast 
corners  of  the  Wilson  claim."  If  the  original  stake  set 
to  evidence  the  location  of  the  corner  of  the  Leslie  and 
Hoyt  claims,  in  the  Wilson  boundary,  is  where  the  field 
notes  would  seem  to  place  it  with  reference  to  the  yew 
witness  tree,  it  is  manifest  that  the  point  relied  upon  to 
uphold  the  decree  does  not  coincide  with  the  course  given 
in  the  field  notes,  and  hence  the  evidence  of  the  actual 
original  location  of  such  point  should  be  clear  and  con- 
clusive. Mr.  Bush  says  that  Gordon  discovered  the  other 
witness  tree  mentioned  in  the  field  notes,  but  he  does  not 
say  that  a  line  was  run  from  either  witness  tree  to  relo- 
cate the  northeast  corner  of  the  Leslie  claim.  Nor  does 
it  appear  that  Gordon  was  then  a  deputy  United  States 
surveyor,  or  the  county  surveyor  of  Marion  County,  so 
that  the  presumption  could  be  invoked  that  oflBcial  duty 
had  been  regularly  performed  :  Hill's  Ann.  Laws,  §  776, 
bubd.  15.  It  will  be  remembered  that  Mr.  Bush  said  the 
corner  had  remained  in  its  present  place  since  it  was  so 
relocated  by  Gordon,  but  on  cross-examination  he  said : 
'*I  had  known  of  the  stake  being  placed  there  when  it 
was  surveyed  by  Mr.  Gordon,  and  I  knew  about  where 
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it  was."  The  evidence  shows  that  the  stake  set  by  Gor- 
don could  not  be  found  in  1886,  at  which  time  W.  J. 
Culver,  not  being  able  to  discover  the  alder  witness  tree, 
set  a  stake  for  the  northeast  corner  of  the  Leslie  claim 
by  measuring  from  the  yew  witness  tree  the  course  and 
distance  specified  in  the  field  notes.  If  it  be  assumed 
that  Gordon  relocated  the  northeast  corner  of  the  Leslie 
claim  by  measuring  from  the  alder  witness  tree  the  re- 
quired course  and  distance  specified  in  the  field  notes,  it 
is  evident  that  Mr.  Bush's  statement  that  he  knew  about 
where  Gordon  set  the  stake  qualifies  his  statement  that 
the  corner  has  remained  since  Gordon's  survey  in  its 
present  place.  How  long  a  stake  driven  in  the  ground 
will  remain  standing  is  not  disclosed  by  the  testimony, 
but  in  1886,  when  Culver  made  a  survey  of  the  Leslie 
claim,  the  stake  set  by  Gordon  twenty-six  years  prior 
thereto  could  not  be  found.  The  evidence  is  conclusive, 
we  think,  that  Mr.  Bush  put  in  the  stone  at  the  point 
designated  by  Culver ;  and,  as  this  was  established  from 
one  witness  tree  only,  the  evidence  of  the  location  of  the 
original  stake  set  for  the  northeast  corner  of  the  Leslie 
claim  is  not  so  clear  or  satisfactory  as  to  establish  that 
fact  to  the  entire  satisfaction  of  the  court,  or  to  place 
beyond  question  the  actual  location  of  the  monument, 
and,  this  being  so,  the  intention  of  the  surveyor  and  the 
right  line  as  run  by  him  must  control. 

There  is  another  circumstance  that  seems  to  strengthen 
this  view.  It  will  be  remembered  that  the  surveyor's 
report  of  the  county  road  which  was  established  in  Feb- 
ruary, 1870,  shows  that  he  began  at  a  point  on  the  south 
boundary  of  the  donation  land  claim  of  William  H.  Wil- 
son, where  it  was  intersected  by  the  center  of  the  county 
road,  etc.  *'From  said  point  of  intersection  this  survey 
runs  north,  70  degrees  20  minutes  west,  along  said  south 
line  of  the  William  H.  Wilson  claim     *     *     *;  at  21 
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chains  from  beginning  found  Asahel  Bush's  northeast 
corner  *  *  *;  at  60.50  chains  intersect  the  east  side 
of  Liberty  Street,  where  said  street  intersects  the  claim 
line."  This  shows  that  the  county  road,  as  run  by  the 
surveyor,  was  a  right  line  from  the  point  of  beginning  to 
Liberty  Street,  a  distance  of  60.50  chains,  and  the  stake 
set  at  Mr.  Bush's  northeast  corner  was  undoubtedly  a 
monument  in  that  line.  At  that  time  it  may  be  presumed 
tljat  the  stake  so  set  by  Gordon  ten  years  prior  thereto 
was  still  in  existence  (Hill's  Ann.  Laws,  §  776,  subd.  33), 
and  was  the  one  found  when  the  road  was  surveyed.  That 
this  stake  was  then  in  a  right  line  from  points  at  such 
great  distance  from  each  other  in  the  south  boundary  of 
the  Wilson  claim  tends  to  prove  that  it  could  not  have 
been  set  by  course  and  distance  from  the  yew  bearing 
tree  only,  but  must  have  been  placed  there  with  reference 
to  the  other  witness  trees,  which  were  then  standing, 
thus  reasonably  showing  that  the  course  and  distance 
from  the  yew  tree  to  the  northeast  corner  of  the  Leslie 
claim  is  not  correctly  stated  in  the  field  notes.  But  if  it  be 
admitted  that  the  northeast  corner  of  the  Leslie  claim  was 
originally  located  nine  feet  north  of  the  south  boundary 
of  the  Wilson  claim,  the  first  line  surveyed  and  located 
is,  in  law,  superior,  and  the  boundaries  defined  in  it  will 
govern  :   4  Am.  &  Eng.  Ency.  Law  (2  ed.),  808. 

Thus,  in  Van  Amburgh  v.  Randall,  115  Mo.  607  (22  S.  W. 
636),  the  following  instruction  was  given:  **The  court 
instructs  the  jury  that,  notwithstanding  you  should  find 
and  believe  from  the  evidence  that  the  eastern  boundary 
of  survey  212  and  the  western  boundary  of  survey  188 
overlap  each  other,  yet  if  you  should  further  find  that 
survey  212  was  first  located  and  surveyed,  and  bounda- 
i^ies  and  corners  established,  then  in  that  event  it  has 
priority  over  survey  188,  and  your  verdict  should  be  for 
defendants."     The  jury  having  returned  a  verdict  for 
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the  defendants,  judgment  was  given  thereon,  from  which 
plaintiff  appealed  ;  and  the  supreme  court,  in  affirming 
the  judgment,  say:  **The  court  properly  instructed  the 
jury  that  if  they  found  that  surveys  212  and  188  over- 
lapped each  other,  and  that  212  was  first  located  and  sur- 
veyed, and  its  boundaries  and  corners  established,  then 
survey  212  was,  in  law,  prior  to  188."  In  Hale  v.  Cottle, 
21  Or.  580  (28  Pac.  901),  Mr.  Justice  Bean,  in  speaking 
of  the  priority  of  surveys  as  evidenced  by  the  number  of 
the  donation  land  claim,  says  :  "The  copy  of  the  official 
plats  of  these  claims  from  the  surveyor  general's  office, 
in  evidence,  shows  that  the  Guild  claim  is  number  54, 
while  that  of  Neff  is  number  57  ;  and,  if  we  are  correctly 
informed,  the  practice  of  that  office  was  to  number  the 
donation  claims  in  the  order  in  which  they  were  surveyed. 
If  this  be  the  case,  tlie  Guild  claim  was  surveyed  before 
NefF's,  and  certainly  in  that  event  Ford  and  Mitchell 
could  not  by  any  act  of  theirs  take  a  portion  of  that  claim 
and  attach  it  to  the  claim  of  Neff.  But,  be  that  as  it 
may,  it  is  clpar,  both  from  Neff's  notification  and  the 
official  plat,  that  the  notification  of  the  Balch  claim  was 
prior  in  point  of  time  to  his;  and,  when  he  designated 
the  line  of  the  Balch  claim  as  the  termination  of  the  south 
line  of  his  claim,  we  must  assume  that  he  knew  the  loca- 
tion of  that  line,  and  only  intended  to  take  his  claim  with 
reference  thereto.  And,  besides,  when  Balch  filed  his 
notification  in  the  proper  office,  describing,  as  he  was 
required  by  law  to  do,  *the  precise  tract  of  land  claimed' 
by  him,  it  ceased  to  be  subject  to  entry  as  public  land, 
and  he  had  the  right  to  occupy  and  maintain  possession 
thereof  so  as  to  acquire  a  complete  title  to  tho  soil.  And 
the  mere  fact,  if  it  be  a  fact,  that  Ford  and  Mitchell  in- 
cluded a  portion  of  the  land  claimed  by  him  in  the  survey 
of  the  Neff  claim,  could  in  no  way  affect  the  line  between 
them.     This  line  was  clearly  designated  by  Neff  in  his 
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notification  as  the  true  dividing  line,  and  it  was  the  duty 
of  the  surveyor  general,  in  making  the  survey,  to  so 
recognize  it,  which  we  think  clearly  appears  from  the 
evidence  in  this  case  he  did;  and  if  the  stake  claimed 
by  plaintiff  as  the  southeast  corner  of  Neff' s  claim  was 
set  by  Ford  and  Mitchell,  it  was  done  by  mistake." 

2.  Each  donation  claimant  was  required  to  notify  the 
surveyor  general  of  the  precise  tract  of  land  claimed  by 
him  under  the  donation  law,  whereupon  it  was  made  the 
duty  of  the  surveyor  general  to  survey  and  mark  out  each 
claim  with  the  boundaries  as  claimed  :  9  Stat.  U.  S.  498, 
§  6.  Courts  will  take  judicial  notice  of  public  and  private 
official  acts  of  the  legislative,  executive,  and  judicial  de- 
partments of  this  state  and  of  the  United  States:  Hill's 
Ann.  Laws,  §  708,  subd.  3.  A  government  survey  of 
public  lands  is  a  public  official  act  of  the  executive  de- 
partment of  the  United  States,  within  the  meaning  of  this 
section  ;  Rogers  v.  Cady,  104  Cal.  288  (38  Pac.  81).  Under 
this  rule  this  court,  in  the  absence  of  any  proof  thereof, 
will  take  judicial  notice  that  a  tract  of  public  land  six 
miles  square,  called  a  townsliip,  is  divided  by  the  sur- 
veyor general  into  thirty-six  parts,  called  * 'sections,"  and 
that  donation  land  claims,  as  surveyed  under  his  direc- 
tion, are  numbered  consecutively  in  the  order  in  which 
they  are  surveyed,  beginning  with  the  number  37  in  each 
township:   Hale  v.  Cottle,  21  Or.  580  (28  Pac.  901). 

3.  In  the  case  at  bar  the  field  notes  show  that  the 
survey  of  the  Leslie  claim  was  commenced  September  4, 
the  Hoyt  claim  September  6,  and  the  Wilson  claim  Sep- 
tember 7,  1852  ;  but  the  last  claim  having  been  surveyed 
as  No.  44,  the  Leslie  claim  as  No.  45,  and  the  Hoyt  claim 
as  No.  53,  it  presumptively  shows  that,  notwithstanding 
the  survey  of  the  Leslie  and  Hoyt  claims  may  have  been 
first  commenced,  the  survev  of  the  Wilson  claim  was  first 
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completed,  thereby  giving  to  the  boundary  line  of  that 
claim  precedence  over  those  of  the  other  claims.  For,  if 
the  contrary  were  true,  it  seems  unreasonable  to  suppose 
that  a  random  line  would  have  been  run  on  the  south 
boundary  of  the  Wilson  claim,  which  had  been  estab- 
lished by  the  location  of  the  boundaries  of  the  Hoyt  and 
Leslie  claims  one  and  three  days,  respectively,  prior 
thereto. 

Plaintiff,  having  built  his  fence  with  reference  to  the 
location  of  the  southern  boundary  of  the  Wilson  claim, 
and  thirty  feet  distant  therefrom,  did  not  trespass  upon 
the  highway  ;  and,  this  being  so,  the  decree  of  the  court 
below  is  reversed,  and  the  defendants  are  perpetually 
enjoined  from  disturbing  said  fences.  Reversed. 

Decided  7  October,  1001. 

On  Plaintiff's  Motion  to  Retax  Costs. 

Mr.  Justice  Moore  delivered  the  opinion. 

4.  This  is  a  motion  to  retax  costs.  The  decree  hav- 
ing been  reversed,  the  appellant  filed  a  cost  bill,  and, 
objections  thereto  having  been  interposed,  he  filed  an 
amended  verified  statement,  from  which  it  appears  that 
he  paid  $30  to  a  stenographer  for  transcribing  the  short- 
hand notes  of  the  testimony,  and  $25  to  the  clerk  of  the 
trial  court  for  the  transcript  of  the  cause.  The  sum  paid 
for  transcribing  the  testimony  was  disallowed  by  the 
clerk,  who  taxed  only  $15  for  the  transcript,  whereupon 
his  action  in  that  respect  was  brought  up  for  review.  It 
appears  that  in  the  absence  of  an  official  reporter  in  the 
trial  court  the  plaintiff  and  the  defendant  employed  ste- 
nographers, who  reported  tlie  testimony  in  shorthand, 
and  transcribed  the  notes  thereof  for  the  use  of,  and 
which  were  used  in,  the  trial  court,  and  thereafter  sent 
up  with  the  transcript.     If  the  cost  of  extending  the 
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notes  is  allowable  at  all  under  the  circumstances,  it  was 
a  disbursement  in  the  trial  court ;  but,  not  having  been 
there  taxed,  and  no  appeal  therefrom  having  been  taken 
involving  the  question  of  costs,  this  court  is  powerless  in 
the  matter. 

5.  An  examination  of  the  transcript  shows  that  it 
contains  copies  of  the  original  answer,  motion  to  strike 
out  parts  thereof,  a  demurrer  thereto,  an  order  of  the 
court  thereon,  an  amended  answer,  a  motion  to  strike 
out  parts  thereof,  and  a  demurrer  thereto,  which  were 
rendered  nugatory  by  the  filing  of  a  second  amended 
answer ;  and  hence  the  outlay  for  the  copies  thereof  in 
the  record  is  not  taxable  as  costs :  Rule  24,  35  Or.  603, 
and  note  to  Rule  2,  35  Or.  591.  The  computation  of  the 
fees  properly  chargeable  for  procuring  the  transcript  of 
the  cause,  after  eliminating  such  superfluous  matter, 
shows  that  the  clerk  made  a  very  liberal  allowance  there- 
for.    These  considerations  lead  to  a  denial  of  the  motion. 

Motion  to  Rbtax  Overruled. 


Decided  12  August,  1901. 
WATSON  V.  SOUTHERN  OREGON  COMPANY. 

[65Pae.085.] 

Tbialt-Impbopbr  Remarks  of  Counsel. 

1.  Misconduct  or  improper  remarks  of  counsel  will  not  be  considered  on  ap- 
peal unless  connected  with  some  judicial  error  by  the  trial  court,  such  as  a  refasal 
to  correct  counsel  or  to  properly  instruct  the  Jury  concerning  the  matter. 

TriaI/— Waiveb  by  Failure  to  Object. 

2.  The  failure  to  object  to  remarks  of  counsel  during  a  trial  is  a  waiver  of  ob- 
jection thereto,  Just  as  objections  to  testimony  are  considered  waived  where  the 
point  is  first  urged  on  a  motion  for  a  new  trial. 

Trial— Reading  Irrelevant  Law  to  the  Court. 

8.  The  foot  that  during  a  trial  counsel  read  irrelevant  or  immaterial  law  de- 
cisions to  the  court  in  the  presence  of  the  Jury  is  not  error,  In  the  absence  of  a 
showing  that  counsel  acted  in  bad  fiaith,  or  that  the  reading  improperly  influenced 
the  Jury,  or  aflf^ted  any  substantial  right  of  the  opposing  party. 

39  Dr.— 31. 
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DlSGBETION  IN  QBANTINO  NBW  TRIALS. 

i.  Under  the  practice  In  Oregon  trial  ooarts  have  a  wide  discretion  in  passing 
on  motions  for  new  trials,  and  may  consider  everything  that  occurred  during  the 
trial  whether  objected  to  or  not,  so  that  they  may  sometimes  modiry  or  set  aside 
verdicts  for  reasons  that  would  not  be  considered  by  the  appellate  court 

From  Multnomah  :  Arthur  L.  Frazer,  Judge. 

Action  by  Edward  B.  Watson  and  B.  B.  Beekman  to 
recover  from  the  Southern  Oregon  Company  $6,000  for 
services  as  attorneys  for  defendant  in  certain  suits.  De- 
fendant admitted  the  performance  of  the  services,  but 
denied  that  they  were  worth  more  than  $500. 

Plaintiff  called  and  examined  witnesses  to  prove  the 
value  of  thie  services,  who  stated  the  value  to  be  as  fol- 
lows :  George  H.  Williams,  $6,000  ;  George  H.  Durham, 
$5,000  or  $6,000  ;  John  M.  Gearin,  $5,000  ;  J.  V.  Beach, 
$5,000  or  $6,000  ;  W.  W.Thayer,  $5,000  ;  Raleigh  Stott, 
$5,000;  Richard  Williams,  $5,000 ;  R.G.  Morrow,  $6,000 
to  $8,000;  C.  J.  Schnabel,  $5,000. 

Defendant's  witnesses  fixed  the  value  of  the  same  serv- 
ices as  follows  :  W.W.  Cotton,  $1,500  ;  L.  B.  Cox,  $1,500  ; 
F.  V.  Holman,  $1,000  to  $1,500  ;  C.  B.  Bellinger,  $500  to 
$1,000;  J.  H.  Woodward,  $1,000;  Zera  Snow,  $1,500; 
B.  Killin,  $1,000;  C.  A.  Dolph,  $750;  Rufus  Mailory, 
$1,000. 

The  jury  returned  a  verdict  for  the  full  amount  asked  ; 
but  the  trial  judge  reduced  it  to  $5,000,  whereupon  the 
defendant  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Dolph^ 
Mailory,  Simon  &  Gearin,  with  an  oral  argument  by  Jlfr. 
Rufus  Mailory. 

For  respondent  there  was  a  brief  over  the  name  of  Wat- 
son &  Beekman,  with  an  oral  argument  by  Mr,  Benjamin 
B.  Beekman,  in  pro,  per,,  and  Mr.  Robert  G,  Morrow, 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  to  recover  $6,000  for  professional 
services  rendered  by  the  plaintiffs  for  defendant  in  three 
suits  brought  against  it  and  others  by  the  United  States 
to  have  certain  lists  and  patents  issued  to  the  Coos  Bay 
Wagon  Road  Company  vacated  and  set  aside,  and  certain 
deeds  from  the  latter  company  to  defendant  declared  null 
and  void.  The  answer  admits  the  employment  of  plain- 
tiffs, but  denies  that  the  services  rendered  were  reason- 
ably worth  any  greater  sum  than  $500.  Upon  the  trial 
the  value  of  the  property  involved  in  the  litigation  be- 
tween the  defendant  and  the  United  States  became  an 
important  question.  During  the  cross-examination  of  a 
witness  for  the  defendant  who  had  testified  upon  that 
subject,  the  plaintiff  Watson  offered  in  evidence  a  decree 
of  the  Circuit  Court  of  the  United  States  for  the  District 
of  Oregon  in  a  suit  by  Rotch  against  the  Oregon  Southern 
Improvement  Company  foreclosing  a  mortgage  on  prop- 
erty which  he  contended  was  the  same  as  that  involved 
in  the  suits  in  which  he  had  appeared  as  counsel  for  the 
defendant.  Objection  was  made  to  the  admission  of  the 
decree,  whereupon  Mr.  Mendenhall,  attorney  for  plain- 
tiffs, said,  '*I  want  to  show  that  they  mortgaged  this 
property  for  over  thirteen  hundred  thousand  dollars,  and 
they  got  the  money  on  it."  The  court  intimated  that 
the  testimony  was  not  competent,  whereupon  Mr.  Wat- 
son, in  the  presence  and  hearing  of  the  jury,  stated  that 
he  had  in  his  possession  a  transcript  of  such  decree,  which 
he  then  offered  in  evidence  as  tending  to  show  the  value 
of  the  land  involved  in  the  suits  brought  by  the  United 
States  against  the  defendant,  and  in  which  his  firm  had 
appeared  as  counsel ;  and  that  it  appeared  by  the  decree 
that  such  lands,  including  some  other  property,  pur- 
chased from  one  Luse,  were  valued  at  $2,000,000,  and 
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that  the  defendant  had  issued  bonds  upon  the  basis  of  such 
valuation,  and  actually  received  thereon  from  $1,200,000 
to  $1,500,000.  Objection  to  the  admission  in  evidence  of 
the  judgment  roll  on  the  ground  that  it  was  incompetent, 
irrelevant,  and  immaterial,  and  not  proper  cross-exam- 
ination, was  sustained,  but  no  objection  was  made  or 
exception  taken  to  the  statements  of  counsel  as  to  what 
they  expected  to  show  by  the  record  offered,  and  no  ruling 
thereon  was  requested  of  the  trial  court.  During  his 
argument  to  the  court  on  questions  of  law,  Mr.  Menden- 
hall  cited  and  offered  to  read  the  opinion  in  the  case  of 
United  States  v.  Coos  Bay  Wagon  Road  Co.  (CO.)  89  Fed. 
151,  whereupon  counsel  for  defendant  objected  on  the 
ground  that  there  was  no  question  of  law  before  the  court 
to  which  the  matter  contained  in  the  opinion  had  any 
relevancy.  The  objection  was  overruled,  and  an  excep- 
tion noted.  Subsequently  the  opinion  was  read  in  full 
to  the  court  by  Mr.  Watson  in  making  his  closing  argu- 
ment. The  jury  returned  a  verdict  in  favor  of  the  plain- 
tiffs for  $6,000,  but  the  court,  on  a  motion  for  a  new  trial, 
denied  the  same,  on  condition  that  plaintiffs  would  remit 
$1,000  of  the  verdict,  which  they  did,  and  a  judgment 
was  accordingly  entered  in  their  favor  for  $5,000,  from 
which  the  defendant  appeals,  assigning  as  errcJr :  (1)  The 
statements  of  counsel  as  to  what  they  expected  to  prove 
by  the  judgment  roll  in  the  case  of  S.otch  against  the 
Oregon  Southern  Improvement  Company ;  (2)  the  read- 
ing by  them  of  the  opinion  in  the  case  of  United  States 
V.  Coos  Bay  Wagon  Road  Co.  (C.  C.)  89  Fed.  151;  and 
(3)  the  refusal  of  the  trial  court  to  set  aside  the  verdict 
and  grant  a  new  trial. 

1.  It  has  been  the  uniform  holding  of  this  court, 
ever  since  the  case  of  State  v.  Anderson,  10  Or.  448,  that 
improper  remarks  of  counsel  will  not  justify  a  reversal 
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of  the  Judgment,  unless  connected  with  some  judicial 
error  on  the  part  of  the  lower  court:  State  v.  Abrams^ 
11  Or.  169  (8  Pac.  327) ;  State  v.  Hatcher,  29  Or.  309  (44 
Pac.  584) ;  Boyd  v.  Portland  Elec,  Co.  37  Or.  567  (62  Pac. 
378,  —  Am.  Elec.  Gas.  — ) ;  State  v.  McDaniel,  39  Or. 
161  (65  Pac.  520).  No  such  error  is  shown  by  this 
record.  No  objection  was  made  or  exception  taken  to 
the  statements  of  counsel  as  to  what  they  expected  to 
prove  by  the  judgment  roll  offered  in  evidence,  and  no 
ruling  thereon  was  requested  of  the  trial  court ;  so  that 
the  record  presents  no  action  of  the  court  in  relation  to 
the  matter  subject  to  review  on  appeal.  "As  this  is  an 
appellate  tribunal,  constituted  to  revise  and  correct  the 
errors  committed  by  the  trial  court,"  say  the  court,  in 
St-ate  V.  Tamler,  19  Or.  528  (25  Pac.  71),  "it  is  only  when 
that  court  has  acted,  and  the  act  is  claimed  to  be  error, 
and  disclosed  by  the  record,  that  such  error  becomes  the 
subject  of  our  power  and  duties."  Improper  language 
or  conduct  of  counsel  forms  no  exception  to  this  rule, 
but  is  to  be  treated  as  other  matters  of  objection  and  ex- 
ception transpiring  at  the  trial. 

2.  There  may,  perhaps,  be  extreme  cases  of  positive 
and  plainly  fraudulent  misconduct  on  the  part  of  counsel, 
which  will  justify  a  reversal  of  the  judgment  when  duly 
excepted  to,  although  the  trial  court  may  attempt  to 
correct  the  error:  Jordon  v.  Wallacej  67  N.  H.  175  (32 
Atl.  174) ;  McHenry  Coal  Co.y.  Sneddon,  98  Ky.  684  (34 
S.  W.  228) ;  Galveston,  H.,  etc.  Ry.  Co,  v.  Cooper,  70  Tex. 
67  (8  S.  W.  68) ;  Waldron  v.  Waldron,  156  U.  S.  361  (15 
Sup.  Ct.  383).  But,  where  the  conduct  of  counsel  goes 
without  protest,  and  no  objection  is  made  thereto  until 
the  losing  party  moves  for  a  new  trial,  the  error,  if  any, 
must  be  considered  as  waived,  and  furnishes  no  question 
for  consideration  on  appeal :   Ross  v.  City  of  Davenport,  66 
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Iowa,  548  (24  N.  W.  47) ;  Riech  v.  Bolch,  68  Iowa,  526 
(27N.W.  507);  Powers  Y.Mitchell,  77  Me.  SQ8;  Sherman 
V.  M.  C.  JR.  R.  Co.  86  Me.  422  (30  Atl.  69);  Skaggs  v. 
Given,  29  Mo.  App.  612;  State  v.  Forsythe,  89  Mo.  667 
(1  S.  W.  834)  ;  Olson  v.  Gjertsen,  42  Mian.  407  (44  N.  W. 
306)  ;  North  Chicago  St.  R.  R.  Co.  v.  Shreve,  70  111.  App. 
666;  C.  &  E.  R.  R.  Co.  v.  Cleminger,  178  111.  536  (53 
N.  E.  320) ;  Fredericks  v.  Judah,  73  Cal.  604  (15  Pac.  305); 
St.  Louis  &  S.  E.  Ry.  Co.  v.  Myrtle,  51  Ind.  566  ;  Morrison 
V.  State,  76  Ind.  335  ;  Choen  v.  State,  85  Ind.  209  ;  Chand- 
ler  V.  Thompson  (C.  C),  30  Fed.  38.  There  is  nothing  in 
this  case  to  indicate  that  the  statements  of  counsel  were 
in  fact  made  for  the  purpose  of  unduly  influencing  the 
jury,  or  with  any  improper  motives.  But,  however  that 
may  be,  the  record  presents  no  error  that  can  be  the  sub- 
ject of  review  by  this  court. 

3.  The  opinion  in  United  States  v.  Coos  Bay  Wagon  Road 
Co.  (C.  C.)  89  Fed.  151,  was  read  by  counsel  to  the  court 
while  discussing  some  proposition  of  law,  and,  although 
it  is  not  apparent,  from  an  inspection  of  the  opinion,  how 
any  question  discussed  therein  could  become  material  or 
important  in  the  trial  of  this  cause,  yet  it  does  not  appear 
that  counsel  were  acting  in  bad  faith  in  citing  or  reading 
the  opinion,  or  that  it  could  have  improperly  influenced 
the  jury,  or  affected  any  substantial  right  of  the  defend- 
ant. No  questions  of  fact  seem  to  have  been  involved 
or  statements  contained  in  it  pertinent  to  the  facts  in 
controversy  in  this  case. 

4.  It  is  next  contended  that  the  court  erred  in  not 
setting  aside  the  verdict  and  granting  a  new  trial.  The 
record  shows  that  in  disposing  of  the  motion  for  a  new 
trial,  and  as  a  reason  for  its  ruling,  the  court  stated  that 
it  did  not  think  the  evidence  sufficient  to  justify  a  verdict 
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for  more  than  $5,000,  although  there  was  some  evidence 
that  $6,000  was  a  reasonable  fee,  and  it  could  not  account 
for  the  extra  $1,000  unless  the  jury  had  been  influenced 
or  prejudiced  against  the  defendant  by  reason  of  counsel's 
statements  that  defendant  had  issued  bonds  upon  the 
property  in  question  to  the  amount  of  $2,000,000,  and 
had  actually  sold  and  received  the  cash  for  such  bonds  to 
the  amount  of  $1,200,000  to  $1,500,000.  It  is  admitted 
that  the  overruling  of  a  motion  for  a  new  trial  does 
not  ordinarily  present  a  question  for  review  on  appeal. 
Defendant  contends,  however,  that  the  trial  court  prac- 
tically found  that  the  statement  in  reference  to  the  issu- 
ance of  the  bonds  was  prejudicial  error,  and  it  therefore 
had  no  authority  to  attempt  to  correct  such  error  by 
remitting  a  part  of  the  verdict,  but,  instead,  should  have 
granted  a  new  trial.  It  may  be  conceded  that,  where 
legal  error  is  made  to  appear,  the  court  can  not,  on  a 
motion  for  a  new  trial,  obviate  the  efl^ect  thereof  by 
reducing  the  amount  of  the  verdict,  unless  the  injury 
resulting  therefrom,  as  shown  by  the  record,  can  be  seg- 
regated from  such  amount ;  but  the  fact  that  the  court 
may  have  considered  such  statements  prejudicial  to  the 
defendant,  and  sufiicient  to  justify  it  in  granting  a  new 
trial  unless  plaintiff's  would  remit  a  part  of  the  verdict, 
does  not  make  them  assignable  as  error  on  appeal.  The 
court  may  have  thought  that  the  jury  were  influenced 
by  the  statements  of  counsel ;  and,  while  there  was  no 
appealable  error,  because  no  objection  was  made  thereto, 
yet  that  it  ought  to  require  a  reduction  of  the  verdict  on 
account  thereof,  or  direct  a  new  trial.  Under  our  system 
the  trial  courts  are  invested  with  very  large  discretion  in 
granting  or  refusing  motions  for  new  trials,  and  are  not 
bound  to  confine  their  decisions  to  errors  occurring  on 
the  trial.  Thus,  if  improper  evidence  should  be  admitted 
without  objection,  it  might  afi^ord  a  sufficient  reason  for 
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granting  a  motion  for  a  new  trial,  or  for  reducing  the 
amount  awarded  by  the  verdict ;  but  it  certainly  could 
not  be  made  the  basis  of  an  assignment  of  error  on  appeal. 
This  court  is  organized  to  correct  errors  of  the  trial  court, 
and,  before  it  can  act,  some  legal  error  must  be  made  to 
appear:  State  v.  Foot  You,  24  Or.  61  (32  Pac.  1031,  33 
Pac.  537).  As  said  by  Mr.  Chief  Justice  Waldo  in  Kear- 
ney V.  Snodgrass,  12  Or.  311  (7  Pac.  309):  '*It  is  not  error 
simply,  but  error  legally  excepted  to,  that  constitutes 
ground  for  reversal."  This  doctrine  has  so  often  been 
repeated  and  enforced  by  this  court  that  further  discus- 
sion of  the  question  is  unnecessary.  It  is  manifest  that 
the  reasons  given  by  the  trial  court  for  requiring  plain- 
tiffs to  submit  to  a  reduction  of  the  verdict  or  a  new  trial 
could  not  make  the  statements  of  counsel  assignable  as 
error  on  appeal,  unless  the  question  was  preserved  by  an 
objection  or  exception  to  some  previous  ruling.  We  are 
of  the  opinion,  therefore,  that  no  reversible  error  appears 
in  the  record,  and  the  Judgment  of  the  court  below  must 
be  affirmed.  Affirmed. 


|«S   3^  Decided  15  August,  1901. 


BURROWS  t;.  BAI.FOUR. 

[06  Pac.  1062.] 

Attendance  of  Witness— Sufficiency  of  Affidavit. 

1.  Under  Hlirs  Ann.  Laws,  g  705,  providlDg  that  on  the  affidavit  of  a  party, 
showing  that  the  testimony  of  a  witness  residing  outside  the  county  is  niaterlal, 
and  his  oral  examination  important,  the  court  may  Indorse  on  the  subpoena  an 
order  for  his  attendance,  an  affidavit  that  follows  the  statute  and  satisfies  the 
court  is  sufficient,  as  against  any  objections  that  can  be  made  in  settling  the  tax- 
able costs  and  disbursements. 

Idem. 

2.  Under  mil's  Ann.  Laws,  g  795,  providing  that,  on  the  affidavit  of  a  party 
showing  that  the  testimony  of  a  witness  residing  outside  the  county  Is  material, 
the  court  may  order  his  attendance,  in  an  action  to  recover  a  payment  on  certain 
property  because  of  failure  of  title,  an  affidavit  for  a  witness  residing  outside  the 
county,  averring  that  such  witness  would  testify  that,  prior  to  the  purchase,  he 
told  plaintiff  of  the  true  state  of  the  title,  is  a  sufficient  showing  as  to  materi- 
aUty. 
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Witnbss->Attbndancb  Fbok  Another  County— Fees. 

8.  Under  Sections  792  and  795  of  Hiirs  Ann.  Laws,  a  witness  who  Is  required 
to  attend  a  trial  in  a  county  other  than  the  one  in  which  he  resides  or  is  served 
with  a  subpoena,  and  more  than  twenty  miles  firom  the  place  where  he  resides 
or  Is  found  is  entitled  to  double  mileage  as  well  as  double  per  diem,  since  the 
word  "  fees"  in  both  sections  includes  the  mileage  and  per  diem. 

For  Multnomah  :   Arthur  L.  Frazer,  Judge. 

Action  by  C.  E.  Burrows  and  others  against  Robert 
Balfour  and  others.  From  a  judgment  aflBrming  the 
clerk's  decision  on  motion  to  retax  costs,  defendants  ap- 
peal. Reversed. 

Mr.  Francis  D.  Chamberlain,  for  appellants. 

Messrs.  Dell  Stuart,  Frank  D.  Grant,  and  Robinson  & 
Cole,  for  respondents. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

On  April  6,  1899,  the  defendants  recovered  judgment 
for  their  costs  and  disbursements  in  an  action  brought 
against  them  by  the  plaintiffs  in  the  circuit  court  for 
Multnomah  County.  Within  five  days  thereafter  they 
filed  a  cost  bill,  containing,  among  other  items,  a  claim 
for  mileage  of  George  F.  Porter,  who  attended  as  a  wit- 
ness by  special  order  of  the  court,  traveling  from  Baker 
City  to  Portland  and  return,  seven  hundred  and  fourteen 
miles,  at  twenty  cents  a  mile,  amounting  to  $142.80. 
Objections  being  made  to  the  allowance  of  this  item,  an 
amended  verified  statement  was  filed  by  the  defendants. 
The  clerk  thereupon  decided  that  they  were  entitled  to 
recover  only  single  mileage  for  this  witness,  and  on  a 
motion  to  retax  the  costs,  his  decision  was  affirmed  by  the 
circuit  court.  It  appears  from  the  cost  bill,  the  amended 
verified  statement,  and  the  findings  of  fact  that  the  action 
brought  by  plaintiffs  against  defendants  was  to  recover 
$2,000,  which  they  paid  for  certain  property  in  Baker 


m    606 


488  Burrows  v.  Balfour.  [  39  Or. 

granting  a  motion  for  a  new  trial,  or  for  reducing  the 
amount  awarded  by  the  verdict ;  but  it  certainly  could 
not  be  made  the  basis  of  an  assignment  of  error  on  appeal . 
This  court  is  organized  to  correct  errors  of  the  trial  court, 
and,  before  it  can  act,  some  legal  error  must  be  made  to 
appear:  State  v.  Foot  You,  24  Or.  61  (32  Pac.  1031,  33 
Pac.  537).  As  said  by  Mr.  Chief  Justice  Waldo  in  Kear- 
ney V.  Snodgrass,  12  Or.  311  (7  Pac.  309):  "It  is  not  error 
simply,  but  error  legally  excepted  to,  that  constitutes 
ground  for  reversal."  This  doctrine  has  so  often  been 
repeated  and  enforced  by  this  court  that  further  discus- 
sion of  the  question  is  unnecessary.  It  is  manifest  that 
the  reasons  given  by  the  trial  court  for  requiring  plain- 
tiffs to  submit  to  a  reduction  of  the  verdict  or  a  new  trial 
could  not  make  the  statements  of  counsel  assignable  as 
error  on  appeal,  unless  the  question  was  preserved  by  an 
objection  or  exception  to  some  previous  ruling.  We  are 
of  the  opinion,  therefore,  that  no  reversible  error  appears 
in  the  record,  and  the  judgment  of  the  court  below  must 
be  affirmed.  Affirmed. 


|«S   888  Decided  15  August,  1901. 


BURROWO  V.  BAIiFOUR. 

[65  Pac.  1062.] 

Attendance  of  Witness— Sufficiency  of  Affidavit. 

1.  Under  Hill's  Ann.  Laws,  §  795,  providing  that  on  the  affidavit  of  a  party, 
showing  that  the  testimony  of  a  witness  residing  outside  the  county  is  material, 
and  his  oral  examination  important,  the  court  may  Indorse  on  the  subpoena  an 
order  for  his  attendance,  an  affidavit  that  follows  the  statute  and  satisfies  the 
court  Is  sufficient,  as  against  any  objections  that  can  be  made  In  settling  the  tax- 
able costs  and  disbursements. 

IDEH. 

2.  Under  HlIPs  Ann.  Laws,  I  796,  providing  that,  on  the  affidavit  of  a  party 
showing  that  the  testimony  of  a  witness  residing  outside  the  county  Is  material, 
the  court  may  order  his  attendance,  in  an  action  to  recover  a  payment  on  certain 
property  because  of  failure  of  title,  an  affidavit  for  a  witness  residing  outside  the 
county,  averring  that  such  witness  would  tesUQr  that,  prior  to  the  purchase,  be 
told  plaintiff  of  the  true  state  of  the  title,  is  a  sufficient  showing  as  to  materi- 
ality. 
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City,  the  title  to  which  failed,  and  which  they  allege 
they  purchased  without  knowledge  of  the  defect,  relying 
on  the  defendants'  representations  that  they  had  good 
title  and  a  right  to  sell.  After  the  case  had  been  noted 
for  trial,  the  defendants  applied  to  the  circuit  court  for 
an  order  requiring  the  personal  attendance  of  the  witness 
Porter,  who  resided  at  Baker  City,  and  whom  they  repre- 
sented to  be  a  material  witness  in  their  behalf,  supporting 
their  application  by  the  affidavit  of  their  counsel,  stating 
**that  one  of  the  issues  of  said  case  is,  did  the  plaintiff 
C.  E.  Burrows  know  of  the  condition  of  defendants'  title 
to  the  property  mentioned  in  the  complaint  at  the  time 
the  plaintiffs  bought  said  property  of  the  defendants ; 
that  George  F.  Porter  talked  with  said  Burrows  a  short 
time  prior  to  the  purchase  of  said  property  by  plaintiffs 
from  defendants,  and  that  s^id  Porter  will  testify  that 
said  Burrows  knew  before  plaintiffs  bought  the  property 
of  at  least  several  of  the  objections  which  plaintiffs  now 
make  to  defendants'  title  to  said  property ;  that  said 
Porter  is  a  resident  of  Baker  City,  Oregon,  and  is  now 
living  at  Baker  City ;  that  the  testimony  of  said  Porter 
is  material,  and  his  oral  testimony  is  important  and  de- 
sirable on  behalf  of  the  defendants."  Based  upon  this 
affidavit,  the  court  indorsed  upon  the  subpoena  issued  for 
the  witness  a  finding  that  his  testimony  '4s  material  in 
this  case*,  and  his  oral  examination  important  and  desir- 
able," and  ordered  that  he  attend  the  trial  as  required 
by  the  subpoena,  "on  the  payment  of  his  legal  fees,  being 
double  the  ordinary  fees."  A  few  days  later  the  witness 
was  served  with  the  subpoena  and  order  at  Baker  City, 
paid  double  mileage  to  Portland  and  return,  and  traveled 
from  Baker  City  to  Portland,  for  the  sole  purpose  of  testi- 
fying as  a  witness,  where,  if  plaintiffs  had  not  taken  a 
voluntary  nonsuit,  he  would  have  testified  that  * 'prior  to 
the  purchase  of  said  property  by  plaintiffs  he  talked  with 
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the  plaintiflF  Burrows,  who  was  the  only  one  of  the  plain- 
tiffs with  whom  defendants  negotiated  in  regard  to  the 
sale  of  the  property,  as  to  the  condition  of  defendants' 
title,  and  told  him  of  the  true  state  of  said  title,  and  that 
said  Burrows  before  purchasing  well  knew  the  condition 
of  said  title." 

The  principal  question  on  this  appeal  is  whether  a  wit- 
ness residing  within  the  state,  but  without  the  county, 
and  more  than  twenty  miles  from  the  place  of  trial,  is 
entitled  to  double  mileage,  when  required  by  an  order  of 
the  court  to  attend  for  oral  examination.  Preliminary  to 
the  consideration  of  this  question,  however,  it  is  neces- 
sary to  dispose  of  some  other  objections  to  the  claim. 

1.  It  is  insisted  that  the  aflSdavit  upon  which  the 
order  was  based  is  insufficient,  because  it  does  not  state 
in  detail  what  was  expected  to  be  proved  by  the  witness, 
or  present  any  facts  showing  that  his  oral  examination 
was  important  or  desirable.  The  statute  provides  that 
a  witness  is  not  obliged  to  attend  for  oral  examination  at 
a  place  outside  of  the  county  in  which  he  resides,  or  in 
which  he  may  be  served  with  a  subpoena,  unless  his  resi- 
dence be  within  twenty  miles  of  the  place  of  trial,  except 
that,  in  an  action  pending  in  a  court  of  record,  the  court 
or  judge  thereof,  upon  the  affidavit  of  the  party,  or  some 
one  on  his  behalf,  showing  that  the  testimony  of- the  wit- 
ness is  material,  and  his  oral  examination  important  and 
desirable,  may  indorse  upon  the  subpoena  an  order  for 
the  attendance  of  the  witness ;  the  service  of  such  sub- 
poena and  order,  and  the  payment  of  double  fees  to  the 
witness,  are  sufficient  to  require  his  attendance,  if  he  be 
served  within  the  state  :  Hill's  Ann.  Laws,  §  795.  The 
process  by  which  the  attendance  of  a  witness  is  secured 
is  a  subpoena  issued  by  the  clerk  ;  and  this  is  sufficient 
to  require  his  attendance,  if  properly  served  in  the  county 
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in  which  he  is  required  to  attend  for  examination,  or  at 
any  place  within  the  state,  if  not  more  than  twenty  miles 
of  the  place  of  trial.  But,  when  the  personal  attendance 
of  a  witness  residing  beyond  these  limits  is  required,  it 
can  only  be  procured  by  the  service  of  a  subpoena  bear- 
ing the  indorsement  of  an  order  by  the  court  or  judge 
thereof  requiring  his  attendance.  The  basis  of  this  order 
is  an  affidavit  of  the  party,  or  some  one  on  his  behalf, 
showing  that  the  testimony  of  the  witness  is  material 
and  his  oral  examination  is  important ;  and,  in  our  opin- 
ion, when  such  affidavit  follows  the  language  of  the  stat- 
ute, the  sufficiency  of  the  order  based  thereon  can  not  be 
questioned  by  the  losing  party  in  the  litigation,  upon 
objections  to  a  cost  bill.  The  affidavit  is  made  for  the 
information  of  the  court,  and,  if  it  is  sufficient  to  satisfy 
the  court  or  judge  of  the  necessity  or  desirability  of  order- 
ing the  attendance  of  a  witness  residing  beyond  the  reach 
of  an  ordinary  subpoena,  the  conclusion  or  judgment  can 
not  be  challenged  in  a  proceeding  of  this  character. 

2.  It  is  also  contended  that  the  amended  verified  state- 
ment does  not  sufficiently  show  the  materiality  and  neces- 
sity of  the  testimony  of  the  witness ;  but  this  objection 
seems  to  overlook  the  fact  that  the  statement  avers  that 
Burrows  is  the  only  one  of  the  plaintiflFs  with  whom  the 
defendants  negotiated  in  regard  to  the  sale  of  the  prop- 
erty, and  that  Porter  would  testify  that  he  told  Burrows, 
prior  to  the  purchase,  of  the  true  state  of  the  title.  This 
is  undoubtedly  a  sufficient  showing  as  to  the  materiality 
of  the  testimony.  We  do  not  understand  the  statute  to 
require  that,  before  the  party  can  obtain  an  order  for  the 
personal  attendance  of  a  witness,  the  necessity  for  his 
testimony  must  be  made  to  appear.  The  only  requisite 
is  a  showing  that  his  testimony  is  material  and  his  oral 
examination   important   and   desirable,  and   because  a 
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party  may  have  other  witnesses  who  will  testify  to  the 
same  facts  is  no  reason  why  he  may  not  be  entitled  to  the 
order  referred  to  in  section  795.  Moreover,  the  court,  on 
the  motion  to  re  tax  costs,  found  as  a  fact  that  the  testi- 
mony of  Porter  was  material  and  relevant,  and  his  oral 
examination  important  and  desirable. 

3.  We  come,  then,  to  the  principal  issue  in  the  case. 
The  statute  provides  that  the  service  of  a  subpoena  "is 
made  by  reading  and  showing  the  original,  and  deliver- 
ing a  copy  or  ticket  containing  its  substance  to  the  wit- 
ness personally,  giving  or  offering  to  him  at  the  same 
time  the  fees  to  which  he  is  entitled  for.  travel  to  and 
from  the  place  designated,  and  one  day's  attendance 
there"  (Hill's  Ann.  Laws,  §  792),  and  that  a  witness 
residing  out  of  the  county,  and  more  than  twenty  miles 
from  the  place  of  trial,  is  only  required  to  attend  upon 
the  service  on  him  of  a  subpoena,  with  an  order  of  the 
court  indorsed  thereon  requiring  his  attendance,  "and 
the  payment  of  double  fees":  Hill's  Ann.  Laws,  §  795. 
It  will  thus  be  seen  that  the  "fees"  required  to  be  paid  a 
witness  in  order  to  compel  his  attendance  in  obedience  to 
an  ordinary  subpoena  include  both  mileage  and  per  diem  ; 
and,  in  our  opinion,  the  word  is  used  in  the  same  sense  in 
section  795.  Both  sections  792  and  795  refer  to  the  same 
subject-matter,  are  a  part  of  the  same  act,  and  should  be 
construed  together.  By  the  former,  the  legislature  de- 
fined the  word  "fees,"  so  that  its  significance  as  used  in 
the  act  is  clear  and  unambiguous,  whatever  it  may  mean 
in  other  statutes.  When,  therefore,  in  a  subsequent  sec- 
tion, it  provides  that,  in  order  to  compel  the  attendance 
of  a  witness  residing  out  of  the  county,  and  more  than 
twenty  miles  from  the  place  of  trial,  he  shall  be  paid 
"double  fees,"  it  plainly  indicates  double  the  fees  re- 
quired in  ordinary  cases.    If  section  795  is  to  be  construed 
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independently  of  the  context,  and  the  word  "fees"  held  to 
include  per  diem  only,  as  contended  for  by  the  plaintiflFs, 
a  witness  residing  two  hundred  miles  from  the  place  of 
trial  could  be  compelled  to  attend  on  the  payment  of  only 
$4.00,  while  a  witness  residing  byt  twenty  miles  distant 
would  be  entitled  to  $6.00.  Unless  the  word  "fees,"  as 
used  in  the  section,  includes  mileage,  no  provision  is 
made  for  its  payment  to  a  witness  residing  beyond  the 
limits  of  an  ordinary  subpoena.  If,  on  the  other  hand,  it 
does  include  mileage,  such  a  witness  is  manifestly  entitled 
to  double  the  ordinary  rate.  Section  795  has  never  been 
directly  before  this  oourt  for  construction,  although  it  has 
been  intimated  and  assumed  in  more  than  one  instance 
that  it  required  the  payment  of  double  mileage  to  a  wit- 
ness attending  in  obedience  to  an  order  of  the  court. 

In  the  early  and  leading  case  of  Crawford  v.  Abraham, 
2  Or.  163,  it  is  said  :  *'  Mileage  will  be  allowed,  of  course, 
to  witnesses  residing  beyond  the  reading  of  an  ordinary 
subpcena  within  the  state,  unless  objection  is  made 
thereto,  in  which  case  a  showing  must  be  made  to  sustain 
that  item,  equivalent  to  that  which  is  necessary  under 
section  785  [now  795]  of  the  Code,  to  procure  a  special 
subpoena.  It  would  certainly  be  better  for  a  party  to 
pay  such  single  mileage  for  a  witness,  than  to  force  a 
party  to  procure  a  special  subpcena,  and  thereby  incur, 
under  section  785,  the  liability  to  pay  double  mileage  and 
attendance."  Again,  in  Sargent  v.  Umatilla  County,  13 
Or.  442  (11  Pac.  225),  it  was  assumed  by  counsel  and  the 
court  that  in  a  civil  case  a  witness  residing  outside  of 
the  county,  and  more  than  twenty  miles  from  the  place 
of  trial,  who  attended  in  obedience  to  an  order  of  the 
court,  was  entitled  to  double  mileage  ;  the  point  contro- 
verted being  whether  the  same  rule  applied  to  a  witness 
in  a  criminal  case.  The  court  thus  states  the  proposi- 
tion :    "  The  appellant's  counsel  contends  that  witnesses, 
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in  all  cases  in  criminal  actions,  are  only  entitled  to  one 
rate  of  fees,  which  is  prescribed  in  section  20,  act  Octo- 
ber 24,  1864,  of  Miscellaneous  Laws  [2  Hill's  Ann.  Laws, 
p.  1117] ;  while  the  respondent's  counsel  contends  that, 
as  witness  brought  from  another  county  in  civil  cases  are 
entitled  to  double  fees  and  mileage,  they  ought  to  be 
allowed  the  same  rate  in  criminal  cases."  And  again  : 
*'The  respondent  has  no  ground  to  stand  upon  in  the 
case,  except  to  claim  that  the  legislature  must  have  in- 
tended that  a  witness  required  to  attend  from  another 
county  should  have  the  same  fees  in  a  criminal  as  in  a 
civil  case  ;  but  it  seems  to  me  that,  if  the  legislature  had 
so  intended,  it  would  have  provided  therefor  expressly." 
It  was  held  that  a  witness  in  a  criminal  case  is  only  en- 
titled to  single  mileage,  on  the  ground  that  the  Criminal 
Code  expressly  provides  that  section  795  shall  not  apply 
to  criminal  cases.  See  Criminal  Code,  §  1518.  While 
these  expressions  of  the  court  may  be  regarded  as  dicta, 
and  not  conclusive,  they  indicate  the  opinions  of  our 
predecessors  as  to  the  proper  construction  of  section  795, 
and  accord  with  its  manifest  purport  and  intent.  If,  as 
counsel  argue,  the  fees  allowed  are  exorbitant  or  excessive, 
the  remedy  is  with  the  legislature,  and  not  the  courts. 
The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  will  be  remanded  to  the  court  below,  with 
directions  to  allow  double  mileage  for  the  witness  George 
F.  Porter,  as  claimed.  Rbvbrsbd. 
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Decided  15  August,  1901. 
CATTERIilN  V.  BUSH. 

[50  Pac.  706 ;  06  Pao.  1004.] 

APPEALr-RETROACTIVE  STATUTE. 

1.  The  act  of  February  22,  1880,  (Laws,  1889,  p.  227,)  amending  Hill's  Ann. 
Ijaws,  1 5il,  relating  to  the  time  and  manner  of  taking  appeals  to  the  supreme 
court,  may  be  construed  to  be  either  prospectlye  or  retroactive,  but  as  the  latter 
construction  would  deprive  many  parties  litigant  of  the  right  of  appeal,  which 
is  presumably  valuable,  the  court  prefers  tu  infer  that  the  legislature  did  not  so 
intend,  and  the  act  in  question  Is  held  applicable  to  only  those  cases  that  were 
appealed  after  it  went  into  effect :  Judkiiu  v.  Tc^e^  21  Or.  88,  distinguished. 

Memorandum  of  Sale— Statute  of  Frauds. 

2.  A  memorandum  of  an  agreement  as  to  the  sale  of  land :  "Price,  98,000. 
O.  pays  note  for  1200.  Deed  to  be  special  warranty,  and  C.  pays  for  cablegrams. 
Money  to  be  paid  on  or  before  40  days.  Possession  when  money  paid  and  deed 
gi  ven  to  W.;  farm  297  acres,  more  or  less,  as  shown  by  deed.  Abstract  furnished ;'  * 
is  not  a  compliance  with  HilPs  Ann.  Laws,  g  785,  subd.  6,  requiring  a  memorandum 
of  the  sale  of  real  property,  for  it  is  so  vague,  and  uncertain  as  to  be  unintelligible. 

Allegations  and  Proofs  Must  Agree. 

3.  The  prooft  must  always  support  the  claims  of  the  complaint  and  the  plain- 
tiff must  recover  on  that  theory  or  not  at  all. 

From  Marion  :    George  H.  Burnett,  Judge. 

Action  for  damages  by  S.  B.  Catterlin  against  A.  Bush, 
resulting  in  a  judgment  for  defendant  on  the  pleadings. 
PlaintiflF  gave  notice  of  appeal  and  filed  the  undertaking 
required  by  law.  At  that  time  the  law  required  that  the 
transcript  should  be  filed  in  the  supreme  court  at  the 
beginning  of  the  next  term.  Before  that  time  a  new 
statute  regulating  appeals  became  effective  (Laws,  1899, 
p.  227),  providing  that  on  the  appeal  being  perfected  the 
appellant  shall  file  the  transcript  within  thirty  days  there- 
after. This  not  having  been  done,  respondent  moves  to 
dismiss  the  appeal. 

Motion  Overruled  ;   Affirmed. 
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Decided  15  January,  1900. 

On  Motion  to  Dismiss  Appeal. 

Messrs.  Geo,  G.  Bingham  and  John  A,  Carson  for  the 
motion. 

Messrs.  N.  B.  Knight  and  R.  /.  Fleming^  contra. 

Pbe  Curiam.  1.  This  is  a  motion  to  dismiss  an  ap- 
peal  because  the  transcript  was  not  filed  in  time.  The 
question  involved  is  whether  the  act  of  February  22, 
1899,  amending  section  541  of  the  Code  (Laws,  1899, 
p.  227,)  applies  to  appeals  taken  and  perfected  before  it 
went  into  eflfect.  That  it  is  within  the  power  of  the 
legislature  to  change  and  modify  the  statute  relating  to 
judicial  procedure,  so  as  to  affect  proceedings  in  pend- 
ing causes,  is  unquestioned.  And  legislative  enactments 
which  aflFect  the  mode  of  procedure  only  are  often  con- 
strued to  so  apply,  unless  the  contrary  appears,  although 
there  is  some  conflict  in  the  authorities  on  this  point :  23 
Am.  &  Eng.  Eucy .  Law  (1  ed.),  450.  But  the  intention  of 
the  legislature,  as  gathered  from  the  language  used,  must, 
of  course,  control.  If  a  statute  is  expressly  made  retro- 
active, or  if  its  language  is  so  broad  as  to  include  pending 
causes,  or  affect  inchoate  rights,  it  must  be  given  force 
as  such ;  but,  if  it  can  be  gathered  from  the  language 
employed  that  the  design  was  to  make  it  prospective  in 
its  operation,  it  will  be  so  construed.  The  act  under  con- 
sideration is  that,  *'upon  the  appeal  being  perfected,  the 
appellant  shall,  within  thirty  days  thereafter,  file  with 
clerk  of  the  appellate  court  a  transcript,"  etc.,  "and 
thereafter  the  appellate  court  shall  have  jurisdiction  of 
the  cause  but  not  otherwise  ;"  and  this  seems  to  indicate 

an  intention  to  make  such  enactment  applicable  to  future, 
39  Or.— 32. 
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and  not  to  past,  appeals.  It  will  be  observed  that  it  does 
not  provide  that  the  transcript  in  all  appeals  shall  be  filed 
within  a  certain  time  after  the  appeal  is  perfected,  as  was 
the  case  in  Judkina  v.  Taffe,  21  Or.  89  (27  Pac.  221);  but 
that,  "upon  the  appeal  being  perfected,"  the  appellant 
shall  file  the  transcript  within  the  time  specified,  which 
may,  in  our  opinion,  be  properly  held  to  apply  to  future 
appeals,  and  not  to  those  already  taken.  The  statute  is, 
at  least,  open  to  this  construction,  and  while,  under  the 
technical  rules  of  law,  it  might  be  considered  retroactive, 
we  are  not  disposed  to  give  it  such  a  construction.  The 
right  to  an  appeal  is  a  valuable  one,  and  while  it  is  purely 
statutory,  and  may  be  modified,  or  perhaps  entirely  done 
away  with,  by  statute,  a  legislative  intent  to  do  so  ought 
not  to  be  inferred  from  doubtful  statutory  provisions. 
The  motion  to  dismiss  is  therefore  denied. 

Motion  Overkulbd. 

Decided  16  August,  1901. 

On  the  Merits. 

For  appellant  there  was  a  brief  over  the  names  of 
N.  B.  Knight  and  R.  J.  Fleming,  with  an  oral  argument 
by  Mr.  Fleming, 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs,  Geo,  G.  Binghum  and  John  A.  Carson. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  complaint  herein  states  a  cause  of  action,  in  brief, 
as  follows ;  That  A.  Bush  is  doing  business  under  the 
firm  name  of  Ladd  &  Bush ;  that  about  September  13, 
1897,  the  defendant  represented  that  he  was  the  owner  of 
a  farm  commonly  known  as  the  "  B.  A.  Wetzel  Farm," 
located  in  section  16,  township  8  south,  range  2  west  of 
the  Willamette  Meridian,  in   Marion  County,  Oregon, 
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containing  two  hundred  and  ninety-seven  acres,  and  the 
hay  then  in  the  barn  situate  thereon,  and,  under  the  name 
of  Ladd  &  Bush,  entered  into  a  mutual  agreement  with 
the  plaintiff  whereby  he  undertook  and  agreed  to  convey 
said  farm,  including  the  summer  fallow  and  the  hay  in 
the  barn,  to  such  third  person  as  plaintiff  might  desig- 
nate, within  forty  days,  and  deliver  to  plaintiff  a  certain 
note  executed  by  his  wife  to  the  defendant  for  $200,  and 
to  furnish  plaintiff  within  a  few  days  a  complete  abstract 
of  title  to  the  premises  ;  that,  in  consideration  of  defend- 
ant's agreement,  the  plaintiff  agreed  to  pay  defendant 
for  said  property  the  sum  of  $6,000 ;  that  plaintiff  in- 
formed defendant  at  the  time,  and  it  was  mutually  agreed, 
that  plaintiff  should  sell  said  premises  and  property  to  a 
third  person,  as  soon  as  said  abstract  of  title  should  be 
produced,  at  a  price  largely  in  excess  of  $6,000,  and  that 
plaintiff  agreed  to  pay  for  all  cablegrams  sent  in  consum- 
mating the  sale  ;  that  plaintiff  paid  defendant  at  the  time 
$20  as  earnest  money  and  as  part  of  the  purchase  price, 
and  necessarily  incurred  an  expense  of  $7.77  for  cable- 
grams ;  that  on  or  about  September  14, 1897,  the  plaintiff 
sold  said  property  to  Florence  P.  McCarthy  and  Donald 
P.  McCarthy  for  the  consideration  of  $9,000,  to  be  paid 
when  the  abstract  was  furnished  and  the  deed  executed 
and  delivered  ;  that  plaintiff  so  informed  the  defendant, 
and  that  the  balance  of  the  purchase  price,  to  wit,  $5,980, 
was  ready  to  be  paid  ;  and  that  plaintiff  has  many  times 
within  the  forty  days  offered  to  pay  the  same,  but  that 
defendant  declined  to  accept  it,  and  has  neglected  and 
refused  to  deliver  the  abstract  and  deed,  wherefore  plain- 
tiff has  suffered  damages  in  the  sum  of  $3,227.77. 

The  answer  puts  in  issue  the  material  allegations  of 
the  complaint,  and  sets  up  as  a  further  defense,  that  at 
the  time  mentioned  the  defendant  employed  the  plaintiff 
as  a  real  estate  agent  or  broker  to  procure  a  purchaser 
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within  forty  days  for  the  interest  owned  by  the  defendant 
in  the  real  property  described,  including  the  summer 
fallow  and  the  hay  in  the  barn,  at  and  for  the  price  of 
$6,000,  payable  in  cash,  and  the  defendant  agreed  to  de- 
liver to  plaintiff,  as  his  commission  for  his  services,  a 
certain  note  of  $200  made  by  the  wife  of  the  plaintiff  and 
another  party  to  the  defendant ;  that  defendant  then  exe- 
cuted and  delivered  to  plaintiff,  at  his  request,  a  certain 
memorandum  of  the  contract,  of  which  the  following  is 

a  copy,  to  wit : 

'*Salbm,  Oregon,  13th  Sept.,  '97: 
*•  Price,  $6,000  rr-  Mrs.  Catterlin's  note  for  $200.00. 
Deed  to  be  a  special  warranty,  and  Mr.  Catterlin  pays 
for  cablegrams.  Summer  fallow  included.  Money  to  be 
paid  on  or  before  forty  days.  Possession  when  money 
paid  and  deed  given  to  B.  A.  Wetzel  farm  297  acres, 
more  or  less,  as  shown  by  deed.  Abstract  furnished. 
Mr.  Bush's  hay  in  barn  included. 

** (Signed)  Ladd  &  Bush." 

That  plaintiff  failed  to  procure  a  purchaser  within  forty 
days,  and  wholly  failed  to  perform  his  part  of  said  con- 
tract, and  that  this  is  the  same  agreement  alluded  to  in 
the  complaint.  For  a  second  defense,  it  is  alleged  that 
there  is  no  such  note  or  memorandum  in  existence  of  the 
agreement  set  up  in  the  complaint  concerning  the  land 
as  is  required  by  the  statute  of  frauds.  The  reply  admits 
that  the  memorandum  as  set  out  in  the  answer  is  the 
true  and  only  one  existing  between  the  parties.  Upon 
this  state  of  the  record,  the  defendant  moved  for  a  judg- 
ment on  the  pleadings,  dismissing  the  action,  which  was 
allowed,  and  the  plaintiff  appeals. 

2.  The  principal  question  presented  by  counsel  is 
whether  the  writing  set  out  in  the  pleadings,  and  ad- 
mitted to  be  accurately  exhibited  thereby,  is  a  suflScient 
note  or  memorandum  of  the  agreement  relied  upon  for 
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a  recovery  to  fulfill  the  requirements  of  the  statute  of 
frauds.  The  statute  requires  that,  in  case  of  an  agree- 
ment for  the  sale  of  real  property  or  any  interest  therein, 
there  shall  be  some  note  or  memorandum  thereof  in 
writing,  expressing  the  consideration  and  subscribed  by 
the  party  to  be  charged,  and  no  evidence  will  be  received 
of  such  agreement,  other  than  the  writing  or  secondary 
evidence  of  its  contents  :  Hill's  Ann.  Laws,  §  785.  The 
memorandum  and  the  contract  or  agreement  are  not  to 
be  confounded  as  one  and  the  same  thing.  The  memo- 
randum is  understood  to  be  a  note  or  minute  informally 
made  of  the  agreement,  which  may  have  but  a  verbal 
existence,  expressing  briefly  the  essential  terms,  and  was 
never  intended  to  stand  as  and  for  the  agreement  itself.  A 
The  necessary  elements  are  that  it  must  contain  the  essen- 
tial terms  of  the  contract,  expressed  with  such  a  degree 
of  certainty  that  it  may  be  understood  without  recourse 
to  parol  evidence  to  show  the  intention  of  the  parties. 
Mere  formal  or  nonessential  terms  will  be  implied,  but 
the  elements  necessary  to  a  completed  contract  must  be 
intelligently  expressed,  though  ever  so  briefly:  Browne, 
Stat.  Frauds  (4  ed.),  §  371 ;  Scarritt  v.  St.  John's  M.  E. 
Churchy  7  Mo.  App.  174.  Accordingly,  it  must  show  who 
are  the  contracting  parties,  intelligently  identify  the  sub- 
ject-matter involved,  express  the  consideration,  be  signed 
by  the  party  to  be  charged,  and  disclose  the  terms  and 
conditions  of  the  agreement :  Corbitt  v.  Salem  Oaslight  Co, 
6  Or.  405  (25  Am.  Rep.  541);  Sherburne  v.  Shaw,  1  N.H. 
157  (8  Am.  Dec.  47);  Gault  v.  Stormont,  51  Mich.  636  (17 
N.W.  214);  Clampet  v.  Bells,  39  Minn.  272  (39  N.W.  495); 
Williarn^  v.  Morris,  95  U.  S.  444;  Elliot  v.  Barrett,  144 
Mass.  256  (10  N.  E.  820);  Grafton  v.  Cummings,  99  U.  S. 
100  ;  Drake  v.  Seaman,  97  N.  Y.  230.  Furthermore,  the 
memorandum  must  not  falsify  the  agreement  set  out  by 
the  complaint  as  the  basis  of  the  action,  as  the  plaintiff 
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must  produce  such  a  writing  as  will  tend  to  prove,  not 
disprove,  the  existence  of  the  alleged  contract :  Browne, 
Stat.  Frauds  (4  ed.),  §  371a.  These  rules  will  enable  us 
to  determine  the  efficacy  of  the  memorandum  involved 
here.  By  its  wording  it  is  impossible  to  determine  what 
the  consideration  for  the  alleged  sale  was, —  whether 
$6,000  alone,  or  the  Mrs.  Catterlin  note  in  addition.  The 
memorandum  is  just  as  susceptible  of  defendant's  con- 
struction, that  the  $200  note  constituted  the  consideration 
which  Catterlin  was  to  receive  for  making  the  sale  for 
defendant  as  a  broker,  as  that  placed  upon  it  by  plain- 
tiff, so  that  it  can  not  be  said  that  the  consideration  is 
expressed  as  interpreted  by  plaintiff.  It  would  take  parol 
evidence  to  make  such  a  stipulation  as  to  the  consider- 
ation out  of  it,  as  alleged,  and  this  is  not  permissible. 
Again,  the  only  reference  made  to  the  alleged  vendee  is 
this  :  "Mr.  Catterlin  pays  for  cablegrams."  Read  with 
the  context,  this  allusion  to  the  plaintiff  is  amply  as  con- 
sistent with  the  theory  that  he  was  a  broker  as  with  the 
other,  that  he  was  a  vendee,  so  that  the  writing  is  ambig- 
uous in  this  particular  as  well.  These  objections  are  not 
more  serious,  however,  than  the  general  one,  which  goes 
to  the  whole  instrument,  namely,  that  it  is  so  vague, 
indefinite,  and  uncertain  that  it  is  impossible  to  deter- 
mine what  its  true  import  is.  As  has  been  indicated,  it 
is  just  as  susceptible  of  the  construction  that  it  is  a  memo- 
randum of  a  contract  with  Catterlin  as  a  real  estate  agent 
or  broker  as  with  him  as  a  vendee,  and  the  ambiguity  is 
one  that  is  patent  upon  the  face  of  the  instrument,  and 
therefore  not  susceptible  of  explanation  by  parol.  For 
this  reason  alone,  if  for  none  other,  it  is  manifestly  in- 
sufficient :  Fryy,  Piatt,  32  Kan.  62  (3  Pac.  781);  MinJium 
V.  Baylis,  33  Cal.  129. 

3.     There  is  still  another  objection  fatal  to  the  admis- 
sion of  the  memorandun)  in  evidence.     It  does  not  sup- 
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port  the  agreement  set  out  in  the  complaint.  .This  is 
apparent  from  a  comparison  of  the  terms  alleged  with 
those  supposed  to  be  stated  in  the  writing.  It  contains 
no  allusion  to  the  alleged  fact  that  defendant  agreed  to 
convey  to  a  third  person,  and  it  shows  quite  to  the  con- 
trary of  what  is  alleged  touching  the  payment  of  expenses 
for  cablegrams.     No  further  comment  is  necessary. 

4.  The  plaintiff  insists  that,  as  defendant  admitted 
the  existence  of  the  memorandum  in  the  answer,  he  was 
entitled  to  a  trial  as  to  what  was  the  real  contract  be- 
tween the  parties.  It  is  a  sufficient  answer  to  this  to  say 
that  defendant  does  not  admit  that  plaintiff  is  entitled  to 
recover  anything  under  any  theory  that  might  be  adopted 
as  to  the  transaction,  and  that  the  burden  was  with  the 
plaintiff  to  make  out  his  case  ;  hence,  if  the  memorandum 
was  of  no  legal  service  to  him,  he  was  not  entitled  to  a 
further  hearing.  This  also  answers  the  plaintiff's  con- 
tention that  if  the  agreement  was  an  option,  merely,  as 
alleged  in  the  answer,  he  was  entitled  to  the  return  of 
the  $20,  if  paid.  As  suggested,  plaintiff  was  proceeding 
upon  a  different  theory,  namely,  that  he  was  damaged 
by  breach  of  an  entirely  different  contract  from  the  one 
set  up  in  the  answer ;  and  he  must  recover  upon  that 
theory,  or  not  at  all.  Finding  no  error  in  the  record, 
the  judgment  will  be  affirmed.  Affirmed. 
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HAMMER  V.  DOWNING. 

[61Pac.05i;  65Pac.  17,U90;  07  Pac.  80.] 

Amekdino  Ck>MPLAiNT— New  Cause  of  Action. 

1.  In  an  action  for  money  had  and  received,  amending  a  complaint  charging 
the  receipt  of  money  to  be  used  in  the  purchase  and  sale  of  "grain,  namely, 
wheat,"  so  as  to  read  **  grain  or  pork,"  to  conform  to  the  IkcU  proved  on  the  trial, 
was  not  erroneous,  as  introducing  a  new  cause  of  action. 

Pleading— Sufficiency  of  Deniai.. 

2.  In  an  action  for  money  had  and  received,  the  complaint  alleged  "  that  at 
various  times  plaintiff  advanced  and  paid  to  defendants  «  «  «  divers  sums 
of  money,  to  be  used  and  Invested  by  them  In  the  purchase  and  sale  of  grain  or 
pork;  •  •  •  that  defendants  did  not  purchase  •  •  •  or  otherwise  use  or 
Invest  eald  sums  for  or  on  account  of  plaintiff."  The  answer  denied  "that  at 
various  *  *  *  or  other  times  or  ever  «  «  *  plaintiff  advanced  or  paid  to 
defendants,  •  •  •  or  either  of  them,  dlvers.or  any  sums  of  money,  *  *  *  to 
be  used  or  Invested  by  defendants,  or  either  of  them,  in  the  purchase  and  sale  of 
pork  or  grain  for  said  plaintiff,  or  on  his  account,  *  *  *  *or  any  other  sum  or 
sums  whatever,'  and  deny  that  during  said  period,  or  at  any  other  time,  defend- 
ants, for  or  on  account  of  plaintiff,  did  not  use  and  invest  any  or  all  sums  of 
money  received  by  them  for  or  on  account  of  plaintiff,  in  accordance  with  the 
directions  and  instructions  of  plaintiff  with  reference  to  the  use  and  Investment 
thereof."  Seld,  that  though  the  answer  did  not  specifically  deny  that  defendants 
did  not  purchase  or  sell  grain  or  pork  for  plaintiff,  and  was  evaslveon  that  point, 
it  did  deny  the  receipt  of  "  any  sum  or  sums  whatever,"  which  put  plaintiff  to  the 
proof,  not  only  of  the  payment  of  the  money,  but  of  the  purpose  for  which  it  was 
paid. 

Effect  of  Order  Allowing  Pleading  to  be  Filed. 

8.  In  an  action  for  money  had  and  received,  the  amended  answer  having  set 
up  certain  accountings  and  settlements,  the  court,  for  the  purpose  of  expediting 
the  trial,  entered  an  ordergrantingplalntlff  leave  to  ft  lea  reply  setting  up  defences 
of  fraud  and  mistake  against  the  settlements,  and  directing  the  former  reply  to  be 
taken  and  deemed  as  so  amended.  Held^  that  it  must  be  assumed,  not  only  that 
the  replication  was  amended  in  the  particular  designated,  but  that  the  defense 
was  well  stated,  not  only  by  the  averment  of  conclusions,  but  of  Dacts  from  which 
the  conclusions  might  be  drawn. 

Pleading— Departure. 

4.  A  reply  setting  up  fraud  and  mistake  as  defenses  to  allegations  of  account- 
ing and  settlement  In  the  answer,  pleaded  as  a  bar  to  plaintiff's  recovery  in  an 
action  for  money  had  and  received.  Is  not  a  departure. 

Pleading— Alleging  All  Items  of  Account. 

5.  In  suing  on  an  account  or  any  cause  of  action  consisting  of  several  items 
the  complaint  should  Include  all  the  charges  and  set  up  all  the  credits,  whereby 
the  difference,  which  will  be  the  sum  due,  will  be  apparent.  It  is  not  permissible 
under  an  allegation  of  sale,  or  of  money  loaned,  or  of  money  received  to  plain- 
tiff's use,  where  there  are  Items  on  both  sides  of  the  account,  to  allege  the  dlffer> 
ence  between  the  two  as  the  transaction  constituting  the  cause  of  action,  for  that 
will  be  alleging  a  conclusion  and  not  the  actual  facts. 

CojfPLAiNT— Departure— Competent  Evidence. 

6.  In  an  action  for  money  had  and  received,  plaintiff  alleged  the  payment  of 
certain  sums  to  defendant  for  investment,  which  the  latter  had  retained  to  his 
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own  use.  Defendant  answered  that  the  money  had  been  Invested  and  sundry 
profits  therefrom  paid  to  plaintiff;  which  were  pleaded  as  a  setroff*.  Plaintiff  re- 
plied stating  that  all  profits  had  been  returned  to  defendant  for  reinvestment, 
and  again  prayed  Judgment  for  the  amount  of  the  original  investment,  ffeldf 
that  the  plaintifl*  could  not  prove  any  other  than  the  original  investment,  for 
that  is  the  only  one  alleged,  the  replication  not  being  in  support  of  the  complaint, 
but  a  departure ;  and  that  evidence  of  the  sums  paid  to  be  reinvested  was  not 
competent. 

Accounting  with  Plaintiff's  Assignor. 

7.  In  an  action  for  money  had  and  received,  to  recover  money  placed  with 
defendants  to  invest,  a  defense  of  accounting  and  settlement  is  not  Invalid  be- 
cause had  prior  to  the  asnignmeut  of  the  right  of  action  to  plaintiff,  and  he  had 
not  at  that  time  elected  to  waive  the  contract  and  sue  in  the  manner  adopted 
since.  If  the  accounting  was  valid  as  against  an  action  on  the  contract,  it  was 
valid  as  against  an  action  for  money  had  and  received. 

Trial— Question  for  Jury— Peremptory  Instruction. 

8.  Plaintifl",  suing  to  recover  sums  placed  with  defendants  to  invest  in  grain 
on  the  board  of  trade,  replied  to  a  defense  of  settlement  that  he  had  been  deceived 
as  to  defendant's  method  of  doing  bu>iness,  and  that  the  latter's  dealings  were 
merely  simulated,  and  not  real.  Ht'ld  that,  as  the  question  of  ftaud  was  for  the 
Jury,  defendants  were  not  entitled  to  a  peremptory  instruction. 

Pleading  Facts  Constituting  Cause  of  Action— Departure. 

9.  In  an  action  for  money  bad  and  received,  to  recover  sums  given  to  defend- 
ants to  invest,  plaintiff  attempted  to  recover  only  the  cash  in  fact  invested.  De- 
fendants pleaded  as  set-off"  the  sums  credited  as  profits,  and  plaintiff",  in  reply, 
set  up  the  repayment  of  such  sums  to  defendants.  Held  to  constitute  a  departure, 
since  plaintiff  should  have  set  up  the  entire  account,  and  given  credit  for  the 
money  returned  as  profits. 

Supreme  Court— Suspending  Proceedings— Premature  Judgment. 

10.  A  Judgmentof  the  supremecourt  isefl'ective  the  moment  it  isannounced, 
and  further  proceedings  thereon  may  be  had  uuUl  suspended  by  an  order  of  court 
or  the  filing  of  a  petition  for  a  rehearing,  as  provided  for  by  Rule  21;  hence,  a 
Judgment  fur  costs  in  favor  of  a  prevailing  party  entered  before  a  petition  for 
rehearing  has  been  filed  is  not  premature,  and  can  not  be  vacated  for  that  reason. 

Taxing  Costs  in  Supreme  Court— Effect  of  Opinion. 

11.  The  clerk  of  the  supreme  court  does  not  derive  his  authority  to  allow  or 
disallow  costs  and  disbursements  from  the  opinion  in  a  case,  but  from  the  general 
statutes  and  the  rules  of  court,  so  that  the  abitence  from  an  opinion  of  a  direction 
on  that  subject  is  not  controlling—but  when  the  court  exercises  its  prerogative 
and  directs  the  allowance,  it  will  bind  the  clerk.  The  discretion  vested  in  the 
supreme  court  by  Section  652,  Hiirs  Ann.  Laws,  to  allow  or  disallow  costs  when 
a  new  trial  is  ordered,  has  been  exercised  by  the  adoption  of  Rule  23  (85  Or.  587, 

eos). 

Costs  on  Appeal— Discretion  of  Clerk. 

12.  Where  a  prevailing  party  has  filed  a  properly  verified  cost  bill  within  the 
prescribed  time  after  the  decision  of  the  case,  the  clerk  has  no  discretion,  after 
the  expiration  of  the  time  limited  for  filing  objections  thereto,  as  to  allowing  the 
amounts  claimed. 

Costs— Rule  of  Procedure  in  Supreme  Court. 

18.  Hill's  Ann.  Laws,  I  556,  requiring  a  bill  of  costs  to  be  filed  within  five  days 
after  the  entry  of  Judgment,  or  thereafter  on  the  service  of  a  copy  on  the  opposite 
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party,  and  requIrlDg  objections  thereto  to  be  filed  within  two  days  thereiklter,  la  a 
rule  of  procedure  In  the  supreme  court:  Rader  v.  BarVt  37  Or.  468,  followed. 

Objections  to  Cost  Bill—Res  Judicata. 

14.  A  denial  of  a  motion  to  vacate  a  J  udpment  of  the  supreme  court  for  costs 
and  disbursements,  as  being  prematurely  entered,  is  not  re*  fudieaia  as  to  the 
items  of  costs  included  in  the  bill. 

Waiving  Objections— Res  Judicata. 

15.  The  filing  of  an  aflfldavit  in  support  of  a  bill  of  costs  after  the  filing  of 
objections  thereto  is  a  waiver  of  the  objection  that  they  were  not  filed  within  the 
proper  time. 

Fictitious  Costs  not  Allowable. 

16.  Parties  will  be  allowed  as  disbursements  for  preparing  transcripts  and 
printing  abstracts  and  briefs  only  the  sums  actually  paid  out  for  those  purposes. 

Abstract— Cost  of  Printing  Unnecessary  Papers. 

17.  Under  Rule  4  of  the  Supreme  Court  (86  Or.  687, 601),  the  abstract  of  the 
record  must  not  contain  papers  that  are  unnecessary  to  an  undentanding  of  the 
questions  involved  in  the  appeal— as,  for  example,  an  original  pleading  that  has 
been  superseded  by  an  amended  one— and  the  cost  of  printing  such  matter  will 
not  be  allowed  as  a  disbursement :  Rules  23  and  2i  (36  Or.  667, 608).* 

From  Multnomah:   Alfred  F.  Sears,  Jr.,  Judge. 

This  is  an  action  by  Thomas  J.  Hammer  against  F.  0. 
Downing  and  F.  H.  Hopkins  to  recover  certain  moneys 
paid  to  them  by  plaintiff  and  others.  There  was  a  judg- 
ment for  plaintiff.  The  judgment  was  reversed  and  a 
rehearing  denied,  the  opinion  in  both  instances  being 
written  by  Judge  Wolverton.  Afterward  a  motion  to 
vacate  the  judgment  for  costs  was  overruled,  and  finally 
part  of  the  costs  claimed  were  disallowed.  Judge  Moore 
wrote  the  opinions  on  both  motions. 

Reversed  ;  Rehearing  Denied  ; 

Motion  to  Vacate  Overruled  ; 

Costs  Retaxed. 

For  appellants  there  was  a  brief  over  the  names  of 
Woodward  &  Palmer  and  Cotton^  Teal  &  Minor^  with  an 
oral  argument  by  Mr,  William  W,  Cotton, 


•  Note.— See  Young  v.  State,  86  Or.  417  (W  Pac.  711),  and  Albert  v.  BoOem^  80  Or. 
466  (66  Pac.  283).— Reporter. 
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For.  respondent  there  was  a  brief  over  the  names  of 
Watson  &  BeekmaUf  Coovert  Sc  Stapleton,  Edw,  Mendenliall, 
and  Wilson  T,  Hume,  with  an  oral  argument  by  Messrs. 
Edw,  B.  Watson  and  Elmer  E.  Coovert, 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  plaintiff  sues  for  money  had  and  received,  his 
complaint  containing  eight  counts.  The  allegations  are 
similar  in  all,  except  the  last,  wherein  no  assignment  of 
demand  was  necessary  to  be  shown,  as  the  transaction 
involved  was  with  the  plaintiff  personally.  We  there- 
fore give  the  first,  only,  which  is  as  follows,  omitting 
formal  averments  :  "That  at  various  times  between  the 
first  day  of  January,  1896,  and  the  first  day  of  June,  1897, 
at  Portland,  Oregon,  W.  A.  Wells  advanced  and  paid  to 
defendants,  as  such  partners,  divers  sums  of  money, 
altogether  amounting  to  the  sum  of  $1,200,  to  be  used 
and  invested  by  them  in  the  purchase  and  sale  of  grain, 
namely,  wheat,  for  him  and  on  his  account,  in  the  board 
of  trade  of  the  City  of  Chicago,  State  of  Illinois,  at  said 
time,  less  their  commission  on  such  purchase  and  sale. 
The  defendants  did  not  purchase  nor  sell  any  wheat  or 
other  grain  during  said  period,  or  at  any  other  time,  for 
or  on  account  of  said  W.  A.  Wells,  in  said  board  of  trade 
or  elsewhere,  or  otherwise  use  or  invest  said  sums  aggre- 
gating said  amount  of  $1,200,  or  any  part  thereof,  for  or 
on  account  of  said  W.  A.  Wells,  or  earn  or  become  enti- 
tled to  any  commission  whatsoever."  Then  follow  alle- 
gations of  the  assignment  of  the  claim,  demand,  and 
nonpayment.  By  leave  of  the  court  the  complaint  was 
amended  during  the  trial  so  as  to  conform  to  the  facts 
proved,  by  showing  that  the  dealings  were  in  ''grain  or 
pork,"  instead  of  wheat,  simply,  and  the  defendants 
were  permitted  to  file  an  amended  answer  thereto,  which 
runs  as  follows:    "Deny  that  at  various  times  between 
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the  first  day  of  January,  1896,  and  the  first  day  of  June, 
1897,  or  at  other  times,  or  ever,  at  Portland,  Oregon,  or 
elsewhere,  W.  A.  Wells  advanced  or  paid  to  defendants, 
as  partners  or  otherwise,  or  to  either  of  them,  divers  or 
any  sums  of  money,  either  amounting  to  the  sum  of 
$1,200,  or  to  any  sum  whatever,  to  be  used  or  invested  by 
defendants,  or  either  of  them,  in  the  purchase  or  sale  of 
grain  of  any  kind  soever,  or  pork,  for  said  W.  A.  Wells, 
or  on  his  account,  in  the  board  of  trade  of  the  City  of 
Chicago,  State  of  Illinois,  or  elsewhere,  at  said  or  any 
times,  less  their  or  any  commissions  on  said  alleged  pur- 
chase or  sale,  or  otherwise,  or  any  other  sum  or  sums 
whatever ;  and  deny  that  during  said  period,  or  at  any 
other  time,  these  defendants,  for  or  on  account  of  said 
W.  A.  Wells,  did  not  use  and  invest  any  and  all  sums  of 
money  received  by  them  for  and  on  account  of  said  W. 
A.  Wells,  in  accordance  with  the  directions  and  instruc- 
tions of  said  W.  A.  Wells  with  reference  to  the  use  and 
investment  thereof:"  and,  continuing,  defendants  spe- 
cifically deny  all  other  allegations  of  the  complaint,  and 
interpose  three  separate  defenses,  setting  up  (1)  that  de- 
fendants paid  Wells  $982.50  prior  to  any  assignment  of 
his  demand,  whicli  was  received  and  accepted  by  him  in 
full  satisfaction  of  said  alleged  claim  ;  (2)  that,  prior  to 
any  assignment  of  the  demand,  to  wit,  on  or  about  April 
30, 1897,  the  defendants  and  Wells  had  a  mutual  account- 
ing touching  the  matters  and  things  mentioned  in  the 
complaint,  and  that  upon  said  accounting  it  was  found 
there  was  nothing  due  Wells  from  defendants,  and  that, 
at  other  times  prior  to  said  assignment,  other  accountings 
were  had,  and  that  defendants  paid  to  the  said  Wells  the 
amounts  found  due  upon  such  respective  accountings ; 
and,  (3)  by  way  of  set-off,  that,  prior  to  the  time  of  said 
alleged  assignment,  at  the  special  instance  and  requesjD 
of  said  Wells,   and  without  consideration,  defendants 
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advanced  and  paid  to  Wells  divers  and  sundry  sums  of 
money,  amounting  in  the  aggregate  to  $982.50,  which 
said  sums,  and  said  aggregate  sum  of  $982.50,  were,  and 
each  of  them  was,  received  by  Wells  to  and  for  the  use 
and  benefit  of  the  defendants,  and  the  same  has  not  been 
repaid.  The  original  answer  did  not  set  up  these  ac- 
countings and  settlements,  and  hence  it  became  neces- 
sary to  amend  the  reply  to  meet  that  defense.  As  an 
affirmative  defense  to  the  set-off  pleaded  in  the  original 
answer,  it  was  alleged  in  the  reply  '*that  all  said  averred 
sums  of  money  received  by  said  W.  A.  Wells  from  de- 
fendants, and  every  portion  thereof,  were  during  said 
period,  and  prior  to  the  commencement  of  this  action, 
fully  returned  and  repaid  to  the  defendants  by  the  said 
W.A.Wells." 

To  obviate  the  formal  amendment  of  the  reply,  the 
court  made  and  entered  an  order  as  follows:  "Upon 
the  filing  of  defendants'  amended  answer  by  leave  of 
the  court,  setting  up  an  additional  separate  defense  by 
mutual  accountings  and  settlements,  being  second  and 
separate  defense  therein  to  each  separate  cause  of  action, 
and  upon  motion  of  plaintiff  by  his  attorneys,  it  is  or- 
dered by  the  court  that  plaintiff  have  leave  to  amend  his 
replication  so  as  to  deny  each  and  every  averment  in  said 
second  separate  defense  to  each  separate  cause  of  action, 
and  allege  that  each  and  every  of  said  averred  account- 
ings, settlements,  and  payments,  and  every  item  in  any 
account  considered  on  any  such  averred  accounting,  and 
the  assent  of  plaintiff  or  any  of  his  assignors  thereto, 
was  induced  and  procured  by  defendants  through  fraud 
and  false  representations  on  their  part,  and  mistake  on 
the  part  of  plaintiff  and  his  said  assignors,  and  that 
plaintiff's  replication  shall  be  taken  and  deemed  as  so 
amended  without  filing  any  amended  pleading  or  inter- 
lineation of  his  original  replication."     At  the  time  of 


510  Hammer  v.  Downing.  [39  Or- 

this  entry  the  defendants  objected  to  it  upon  the  ground 
that  the  plaintiff  could  not  enlarge  his  cause  of  action  by 
the  reply,  and  because  it  was  apparent  upon  its  face  that 
the  matter  relied  upon  does  not  constitute  a  sufficient 
reply  to  the  facts  stated  in  the  separate  defense  of  mutual 
accountings  and  settlements,  and  is  otherwise  insufficient. 
The  evidence  offered  in  support  of  the  several  causes  of 
action  was  very  similar  in  its  nature,  except  as  it  pertains 
to  the  last,  which  was  concerning  the  dealings  and  trans- 
actions had  with  the  plaintiff  individually,  and  hence  the 
statement  may  with  propriety  be  confined  to  one  or  two 
only  of  such  causes.  The  plaintiff  was  first  called  as  a 
witness,  and  was  shown  certain  statements  of  accounts, 
eight  in  number,  marked,  respectively,  "AA,"  "X," 
''Q,"  ''JJ,"  ''KK,"  *'NN,"  ''EE,"  and  '*L,"  which 
were  identified  by  him  and  then  offered  in  evidence, 
whereupon  defendants^  counsel  objected,  assigning  as  a 
reason  therefor  that  they  comprised  a  large  number  of 
transactions  other  than  money  had  and  received  by  the 
defendants  from  the  plaintiff  and  his  assignors,  and  were 
immaterial  and  irrelevant.  In  answer  to  the  objection, 
counsel  for  plaintiff  stated  that  the  exhibits  were  offered 
for  the  purpose  of  showing  the  amount  of  money  paid 
into  the  hands  of  Downing,  Hopkins  &  Company,  and  the 
amount  paid  by  them  to  each  of  the  parties,  and  the  dates. 
The  defendants  then  interposed  a  further  objection  that 
the  accounts  do  not  show  money  had  and  received,  and 
that  all  of  them,  except  that  of  the  plaintiff  individually, 
exhibit  receipts  of  money  far  in  excess  of  what  is  claimed 
by  the  complaint.  A  special  exception  was  also  noted  to 
the  excess,  but,  notwithstanding,  they  were  admitted  in 
evidence.  Those  of  Wells  and  Reidt,  the  assignors  of 
two  of  the  demands  of  plaintiff,  forming  the  basis  of  the 
first  and  fourth  causes  of  action,  are  as  follows : 
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Plaintiff's  Exhibit  NN. 
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In  connection  with  the  Wells  demand,  eight  receipts 
from  Downing,  Hopkins  &  Company,  showing  payments 
to  them  by  Wells  of  eight  several  sums  of  money  from 
time  to  time,  aggregating  $1,000,  were  offered,  and,  as  it 
respects  the  Reidt  claim,  four  receipts,  showing  payments 
to  Downing,  Hopkins  &  Company  of  $470,  were  offered, 
and  all  admitted,  over  objections.  The  statements  of  ac- 
count were  offered  a  second  time,  in  connection  with  each 
assigned  demand,  when  like  objections  were  interposed 
as  formerly,  and  it  was  further  insisted  that  they  were 
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at  variance  with  the  allegations  of  the  complaint,  and 
did  not  tend  to  support  the  issues  tendered.  Again,  at 
the  close  of  the  testimony  as  to  some  of,  if  not  all,  the 
different  causes,  counsel  for  defendants  moved  to  strike 
out  the  testimony  of  witnesses,  and  more  particularly  as 
it  pertained  to  the  moneys  paid  to  the  defendants  in 
excess  of  that  demanded  in  the  complaint,  assigning  as 
reasons  therefor  that  it  was  at  variance  with  such  com- 
plaint, and  showed  an  attempt  to  split  up  the  cause  of 
action.  All  such  motions  were  overruled,  and,  the  ver- 
dict being  favorable  to  the  plaintiff,  the  defendants  ap- 
peal. 

1.  The  amended  complaint  does  not  introduce  a  new 
cause  of  action,  and  was  therefore  properly  allowed. 

2.  It  is  suggested  that  the  effect  of  the  manner  and 
form  of  the  denials  adopted  in  the  answer,  in  the  absence 
of  an  aSirmative  allegation  accompanying  them  that  the 
money  advanced  was  used  by  defendants  for]^some  other 
purpose,  is  to  admit  that  the  money  so  advanced  was  not 
used  or  invested  as  it  is  alleged  that  the  defendants  agreed 
to  use  and  invest  it, — that  is,  in  the  purchase  and  sale 
of  grain  and  pork.  Brought  into  near  relation,  the  alle- 
gations are  "that  at  various  times  *  *  *  Wells  ad- 
vanced and  paid  to  defendants  *  *  *  divers  sums  of 
money,  to  be  used  and  invested  by  them  in  the  purchase 
and  sale  of  grain  or  pork ;  *  *  *  that  defendants 
did  not  purchase  *  *  *  or  otherwise  use  or  invest 
said  sums  for  or  on  account  of  said  Wells,"  etc.  The 
denials  are  "that  at  various  *  *  *  or  other  times 
or  ever  *  *  *  Wells  advanced  or  paid  to  defend- 
ants, *  *  *  or  either  of  them,  divers  or  any  sums  of 
money,  *  *  *  to  be  used  or  invested  by  defendants, 
or  either  of  them,  in  the  purchase  and  sale  of  grain  or 
pork  for  said  Wells,  or  on  his  account,    *     *     *     or  any 
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other  sum  or  sums  whatever,  and  deny  that  during  said 
period,  or  at  any  other  time,  these  defendants,  for  or  on 
account  of  said  Wells,  did  not  use  and  invest  any  or  all 
sums  of  money  received  by  them  for  and  on  account  of 
said  Wells,  in  accordance  with  the  directions  and  instruc- 
tions of  said  Wells  with  reference  to  the  use  and  invest- 
ment thereof."  The  denials  are  somewhat  ambiguous, 
but  we  think  their  effect  is  to  put  in  issue  the  payment 
of  any  money  whatever  by  plaintiff  to  the  defendants. 
Following  the  words,  *'to  be  used  and  invested,"  etc.,  at 
some  distance,  but  apparently  in  the  same  connection,  is 
the  expression,  "or  any  other  sum  or  sums  whatever," 
which  is  the  equivalent  of  a  denial  that  Wells  advanced 
or  paid  to  the  defendants  any  money.  There  is,  however, 
no  explicit  denial  of  the  allegation  that  the  defendants  did 
not  purchase  or  sell  any  grain  or  pork  for  or  on  account 
of  Wells  on  the  Chicago  Board  of  Trade,  but  the  answer 
does  deny  that  during  said  period  the  defendants,  for 
or  on  account  of  said  Wells,  did  not  use  or  invest  all  sums 
received  for  or  on  his  account,  in  accordance  with  his 
directions  and  instructions.  This  brings  into  the  contro- 
versy a  feigned  issue.  The  plea  presupposes  that  Wells 
had  otherwise  directed  the  use  and  investment  of  said 
sums  of  money  without  averring  it,  and  follows  it  up 
with  a  denial  that  the  defendants  did  not  use  and  invest 
it  in  accordance  with  such  directions.  That  there  is  an 
attempted  evasion  of  the  true  issue  is  plain,  and  we  think 
the  effect  is  to  admit  that  the  money,  if  any  was  received 
by  the  defendants,  was  not  invested  in  the  purchase  or 
sale  of  grain  or  pork  on  the  Chicago  Board  of  Trade. 
Nevertheless,  there  stands  the  denial  that  defendants 
received  ''any  sum  or  sums  whatever,"  which  puts  the 
plaintiff  to  the  proof,  not  only  of  the  payment  of  the 

money  to  defendants,  but  also  of  the  purpose  for  which 
39  Or.— 33. 
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it  was  paid,  80  as  to  lay  the  foundation  for  the  breach, 
which  is,  if  the  foundation  is  well  laid,  admitted. 

3.  It  is  next  insisted  that  the  reply  should  be  regarded 
as  a  departure  in  the  pleadings  in  two  particulars  :  First, 
as  it  respects  the  fraud  and  mistake  attempted  to  be  set 
up  touching  the  several  accountings  referred  to  in  the 
answer ;  and,  second,  as  it  concerns  the  affirmative  alle- 
gations touching  the  set-off  pleaded  by  the  defendants. 
The  order  entered  by  the  court  was  doubtless  not  intended 
to  set  forth  fully  and  in  technical  language  the  defense 
of  fraud  and  mistake  as  against  the  alleged  settlements. 
It  simply  grants  the  plaintiff  leave  to  file  a  reply  setting 
up  such  matter,  and  directs  that  the  former  replication 
shall  be  taken  and  deemed  as  so  amended,  which  was  for 
the  purpose  of  expediting  the  trial.  Under  such  condi- 
tions, we  must  not  only  assume  that  the  replication  was 
amended  in  the  particular  designated,  but  that  the  de- 
fense was  well  stated,  not  by  the  averment  of  conclusions 
only,  but  of  facts  from  which  the  conclusions  may  be 
drawn. 

4.  Nor  is  the  defense  that  the  alleged  accountings 
were  procured  through  fraud  and  mistake  a  departure. 
These  accountings  were  pleaded  as  an  impediment  or  bar 
to  the  plaintiff's  recovery,  and  the  reply  is  in  avoidance 
thereof,  so  that  the  plaintiff  may  be  able  to  show  that, 
if  such  were  in  fact  had,  they  were  obtained  by  fraud, 
and  thus  nullify  their  effect. 

5.  It  is  not  clear  that  the  second  objection  was  made 
to  this  replication  at  the  time  leave  was  granted  to  make 
the  amendment,  but  it  is  expressly  made  here,  and  the 
objections  to  the  introduction  of  the  evidence  are  of  such 
a  nature  as  to  require  us  to  determine  the  question.  It 
will  be  noted  that  the  answer  sets  up  certain  payments 
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of  money  made  to  the  plaintiff's  assignors  by  the  defend- 
ants at  their  especial  instance  and  request  and  without 
consideration,  which  money  defendants  allege  the  plain- 
tiff had  and  received  to  the  use  and  benefit  of  the  de- 
fendants. After  traversing  these  averments,  the  reply 
sets  forth  that  the  several  sums  of  money  so  alleged  to 
have  been  had  and  received  by  the  plaintiff  had  been 
fully  repaid  to  the  defendants.  For  the  lack  of  more 
specific  averments  of  both  the  answer  and  reply,  we  are 
unable  to  say  from  these  pleadings  alone  that  the  reply 
constitutes  a  departure  in  this  particular ;  but  when  the 
plaintiff's  exhibits,  being  statements  of  accounts,  are 
brought  to  the  attention  of  the  court,  it  becomes  at  once 
manifest  that  the  plaintiff  has  not  included  in  his  com- 
plaint all  sums  of  money  paid  by  him  to  the  defendants 
under  like  conditions  and  withit^  the  specified  dates  as 
those  which  form  the  basis  of  the  action,  and  that  the 
purpose  of  the  reply  is  to  set  off  such  as  were  not  included 
against  the  money  which  the  defendants  allege  that  the 
plaintiff  and  his  assignors  had  and  received  of  defendants 
to  their  use  and  benefit.  It  further  appears  that  the 
money  paid  by  the  defendants  to  the  plaintiff  was  so  paid 
in  the  course  of  the  same  dealings  out  of  which  it  is 
alleged  that  plaintiff's  demand  arises.  The  replication 
of  a  set-off  to  a  plea  of  set-off  is  bad,  and  constitutes  a 
departure  in  pleading.  But  the  reply  in  this  case  is  not 
technically  a  set-off.  It  is  rather  a  plea  of  payment, 
which  ought  to  have  been  included  in  plaintiff's  com- 
plaint if  he  would  avoid  the  set-off  in  the  answer.  He 
can  not  be  permitted  to  split  up  his  demand,  and,  when 
a  plea  of  set-off  is  made  to  such  as  he  has  preferred  to 
sue  upon,  set  up  the  balance  in  the  way  of  repayment  as 
a  defense  to  the  set-off,  where  all  the  demands  coming 
from  either  side  arise  out  of  the  same  course  of  dealings 
and  within  the  time  alleged  in  the  complaint.     Mattk- 
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SON,  C.  J.,  in  Heath  v.  Doyle,  18  R.  1.  252,  255  (27  Atl. 
333,  335),  says  :  ''The  plaintiff  must  prevail,  if  at  all,  on 
the  matters  alleged  in  his  declaration.  A  replication  of 
set-off  to  a  plea  of  set-off,  though  it  might  otherwise  be 
a  good  answer  to  the  adverse  allegations  of  the  plea,  is 
bad,  nevertheless,  being  what  is  technically  known  as  a 
'departure',  because  it  does  not  support  the  declaration, 
as  every  subsequent  pleading  on  the  part  of  the  plaintiff 
is  required  to  do  by  the  rules  of  pleading."  To  the  same 
purpose,  see  Dawson  v.  Dillon,  26  Mo.  395. 

6.  There  is  a  contention  that  the  excess  shown  by  the 
credits  in  the  respective  accounts  constituting  the  set-offs 
of  the  defendants  was  for  money  which  the  defendants 
paid  plaintiff  and  his  assignors  as  a  profit  on  pretended 
purchases  and  sales  of  grain  and  pork,  returned  to  the 
defendants  for  reinvestment,  and  that  the  purpose  of  the 
complaint  and  the  introduction  of  the  accounts  was  to 
recover  only  such  amounts  as  he  and  his  assignors  ad- 
vanced out  of  their  own  individual  funds,  disregarding 
and  excluding  any  increase  of  funds  because  of  any  gains 
or  profits.  It  was  expressly  stated,  after  objection  was 
made  to  the  introduction  of  these  accounts,  that  the  pur- 
pose of  using  them  was  to  show  the  amount  of  money 
paid  into  the  hands  of  Downing,  Hopkins  &  Company, 
and  the  amount  paid  back  ;  hence,  when  we  refer  to  the 
accounts,  taking  as  an  illustration  Wells'  statement,  we 
find  that  he  is  credited  with  cash  representing  payments 
of  money  made  by  him  to  the  defendants,  between  the 
dates  named  in  the  complaint,  aggregating  $1,925.  He 
is  also  credited  with  an  aggregate  of  $188.75,  denom- 
inated "gain."  Now,  we  may  assume  that  in  putting 
cash  back  into  the  business  this  amount  was  included. 
Deducting  it,  therefore,  from  the  cash  credits,  we  have 
$1,736.25  as  the  amount  Wells  put  in  of  his  own  means, 
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regardless  of  any  profits ;  but,  instead  of  that  amount, 
plaintiff  sues  for  $1,200.  So,  the  contention  does  not 
hold  good  that  the  plaintiff  is  suing  for  the  money  which 
he  and  his  assignors  have  put  into  the  business  of  their 
own  funds,  disregarding  the  gains.  On  the  debit  side, 
we  find  that  Wells  has  drawn  from  the  defendants  cash, 
including  the  check  of  March  20th  and  the  Hayes  debit, 
to  the  amount  of  $982.50,  and  this  is  the  amount  it  is 
sought  to  cancel  by  the  surplus  payments  of  cash  over 
and  above  the  sums  sued  for,  contained  upon  the  credit 
side  of  the  account.  The  Reidt  account  shows  the  same 
state  of  affairs.  The  amount  actually  paid  in,  less  gain, 
which  he  is  supposed  to  have  turned  back  into  the  ven- 
ture, is  $503.75,  while  the  amount  sued  for  is  $400.  The 
amount  of  cash  paid  to  Reidt,  as  shown  by  the  debit  side 
of  the  account,  is  $207.50,  which  is  the  exact  amount 
for  which  defendants  claim  a  set-off.  To  defeat  this 
set-off  demand,  the  plaintiff  attempts  to  show  payments 
of  money  by  Reidt  to  defendants,  which  payments  are 
all  contained  upon  the  credit  side  of  the  same  account. 
Without  further  elaboration,  it  is  apparent  that  the  ac- 
counts were  offered  for  a  double  purpose  :  First,  to  prove 
plaintiff's  demand ;  and,  second,  to  show  repayment  to 
defendants  of  the  sums  of  money  which  they  have  alleged 
were  received  by  plaintiff  to  their  use  and  benefit ;  but 
they  were  not  competent  for  either  under  the  state  of  the 
pleadings.  They  had  a  tendency  to  prove  the  allegations 
of  the  complaint,  it  is  true,  but  they  proved  too  much. 
The  aggregate  of  the  demands  on  the  credit  side  is  so 
largely  in  excess  of  the  amount  sued  for  as  to  show  a 
different  demand,  and  there  was  no  attempt  whatever  to 
designate  or  specify  any  certain  credits  as  indicating  the 
identical  money  paid  upon  which  plaintiff's  claims  are 
based,  so  that  there  was  a  variance  between  the  plead- 
ings and  proofs,  such  as  required  an  amendment  to  cure. 
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It  was  clearly  material,  and  the  errors  attending  the  ad- 
mission of  the  statements  of  accounts  can  not  be  properly 
disregarded,  as  though  the  amendment  had  been  actually 
made  in  the  trial  court :  Robinson  Min.  Co.  v.  Johnson^  13 
Colo.  258  (22  Pac.  459,  5  L.  R.  A.  769). 

These  observations  do  not  apply  with  equal  force  to  the 
plaintiff's  statement  touching  his  own  account,  because 
no  set-off  is  pleaded  to  that  cause  of  action ,  and  the  credits, 
less  the  gain,  are  not  so  largely  in  excess  of  the  amount 
sued  for.  The  reply  being  a  departure,  it  could  not  sup- 
port the  complaint,  much  less  would  the  evidence  be  com- 
petent to  substantiate  it.  But  it  is  claimed  that  the  money 
which  it  is  alleged  that  defendants  had  and  received  of 
plaintiff  was  otherwise  shown.  The  record,  however, 
does  not  bear  out  the  contention.  In  the  case  of  Reidt, 
the  $400  sued  for,  with  $70  additional,  is  shown,  while, 
in  the  case  of  Wells,  $1,000  only  is  thus  proven  of  the 
$1,200  sued  for  ;  but  this  could  not  in  any  event  cure  the 
error  in  admitting  the  statement  of  accounts. 

7.  There  is  another  contention, — that  the  accountings 
and  settlements  set  up  in  the  answer  do  not  constitute  a 
valid  defense  to  the  action  for  money  had  and  received, 
because  it  is  alleged  that  they  were  had  prior  to  the  assign- 
ment of  the  demands  to  the  plaintiff,  and  plaintiff  had 
not  at  that  time  elected  to  waive  the  contract  and  sue  in 
the  manner  adopted.  But  it  is  difficult  to  see  why  these 
accountings  are  not  just  as  effective  as  a  defense  in  the  one 
case  as  in  the  other.  If  they  were  had  at  all,  and  were 
entered  into  in  good  faith  and  without  inducement  of 
fraud,  or  were  not  the  result  of  mistake  of  the  parties 
concerned,  they  constitute  a  full  defense  to  any  liability 
that  might  have  arisen  upon  the  contract,  and  the  mere 
circumstance  that  a  demand  was  made  for  money  paid  to 
the  defendants,  which  became  necessary  for  the  purpose 
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of  employing  another  form  of  action,  could  not  circum- 
vent the  effect  of  the  accountings  and  settlements.  If 
they  destroyed  the  cause  of  action  upon  the  contract,  and 
left  the  parties  with  all  dealings  between  them  adjusted, 
it  could  not  be  revived  in  another  form  by  the  mere  cir- 
cumstance of  a  demand. 

8.  The  defendants  urge  that,  because  of  the  account- 
ings, the  court  should  have  instructed  the  jury  to  return 
a  verdict  for  them.  It  was  a  question  to  be  determined 
under  the  evidence  touching  the  manner  of  adjustments 
and  the  alleged  fraud  and  mistakes  attending  them, 
whether  such  accountings  had  been  fairly  and  duly  con- 
summated. The  plaintiff  asserts  that  he  and  his  assign- 
ors were  deceived  in  the  defendants*  method  of  doing 
business,  and  supposed  that  they  were  buying  and  sell- 
ing on  the  Chicago  Board  of  Trade,  and  that  they  were 
actually  dealing  in  grain  and  pork,  whereas  the  dealings 
were  merely  simulated,  and  not  real.  Now,  if  these  trans- 
actions were  fraudulent,  and  without  knowledge  of  the 
plaintiff  and  his  assignors,  the  pretended  accountings  and 
settlements  may  have  been  had  under  like  conditions  and 
without  their  knowledge  as  to  the  true  state  of  affairs ; 
hence  would  also  be  fraudulent  as  to  them.  These  were 
matters,  however,  for  the  jury  to  determine,  and  there- 
fore it  would  not  be  proper  to  instruct  it  to  return  a  ver- 
dict as  requested. 

Other  errors  have  been  assigned  in  the  record  and  ques- 
tions presented  for  our  determination,  but,  as  the  case 
must  go  back,  they  may  not  arise  again  on  a  retrial ; 
hence  it  is  unnecessary  to  pass  upon  them  now.  The. 
judgment  below  is  reversed,  and  the  cause  remanded  for 
such  other  proceedings  as  may  seem  proper. 

RSVBRSBD. 
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Decided  S  June,  1901. 

On  Motion  for  Rbhbaring. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

9.  It  is  stoutly  insisted  by  the  respondent,  in  his  peti- 
tion for  a  rehearing  of  this  cause,  that  the  action  for 
money  had  and  received  to  the  use  and  benefit  of  another 
proceeds  upon  the  idea  that  the  sum  sued  for,  or,  rather, 
the  amount  in  the  hands  of  the  defendant  at  the  time  of 
the  institution  of  the  action,  is  a  ''single  or  entire  demand 
and  cause  of  action,"  notwithstanding  it  may  be  the  accu- 
mulation of  several  amounts  received  at  different  times, 
and  must  necessarily  be  so  treated  and  regarded  in  formu- 
lating the  pleadings.  The  position,  however,  is  unten- 
able, in  view  of  the  fact  that  under  the  Code,  as  construed 
by  this  court,  the  mode  of  statement  employed  by  the 
* 'common  counts*'  known  to  the  common  law  is  inappro- 
priate and  insufficient ;  it  being  deemed  essential  to  set 
out  the  facts  from  which  the  cause  of  action  arises,  and 
that  the  proofs  must  extend  to  and  comprehend  all  the 
items  going  to  the  establishment  of  such  accumulation. 
There  is  nothing  peculiar  about  the  action  that  requires  a 
procedure  different  from  that  of  any  other  form  of  action 
that  might  be  employed.  It  is  common  in  indebitatus 
assumpsit  to  allege  that  defendant  was  on  a  day  named 
indebted  to  the  plaintiff  in  a  sum  named,  and  that  he  has 
not  paid  the  same  or  any  part  thereof :  Phillips,  Code 
Plead.  §  98.  But,  if  any  payment  has  been  made  upon 
the  account,  good  pleading,  under  our  practice,  requires 
that  the  gross  sum  be  stated  as  the  amount  in  which  the 
defendant  is  indebted,  and  also  the  payments,  if  any,  at 
least  in  the  aggregate,  so  that  the  amount  due  becomes 
a  matter  of  deduction  apparent  upon  the  face  of  the  com- 
plaint.    This  brings  into  the  investigation  the  entire  ac- 
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count,  and  the  balance,  when  ascertained,  is  the  amount 
subject  to  recovery.  The  complaint  in  the  case  at  bar 
proceeds  upon  the  theory  that  there  was  an  account  be- 
tween the  parties  as  it  is  therein  alleged  ;  that  at  various 
times  between  January  1,  1896,  and  June  1,  1897,  the 
assignors  of  plaintiff  advanced  and  paid  to  the  defendants 
divers  amounts  of  money,  aggregating  a  sum  named. 
The  investigation  necessarily  embraces  all  these  items, 
tliereby  requiring  a  computation  to  determine  what  plain- 
tiff is  entitled  to  recover,  so  that  the  amount  sued  for  can 
not  be  regarded  as  a  '*  single  or  entire  demand  and  cause 
of  action."  It  is  a  resultant  factor,  and  the  cause  of 
action  must  be  based  upon  the  facts  out  of  which  it  arose. 
It  is  quite  true  that  the  action  for  money  had  and  received 
arises  ex  lege;  that  is  to  say,  the  requisite  facts  being 
established,  the  law  fixes  the  privity,  and  entails  the 
obligation  to  respond,  and  the  fiction  of  a  promise  is  no 
longer  necessary  to  be  employed  in  its  support.  We  can 
conceive  of  no  reason,  however,  why  the  action  may  not 
proceed  by  analogy  as  upon  an  account ;  the  only  differ- 
ence being  that,  in  the  one  case,  the  law  raises  the  obli- 
gation to  refund  that  which  has  been  received,  while  in 
the  other  the  privity  and  promise  is  established  by  the 
undertaking  of  the  parties,  express  or  implied.  In  this 
view,  the  entire  account,  not  the  single  demand  named 
in  the  complaint  as  the  amount  sought  to  be  recovered, 
became  a  matter  for  establishment  by  proof.  It  affords 
or  gives  basis  to  the  cause  of  action,  and,  as  the  plaintiff 
has  seen  fit  to  so  treat  it  and  sue  upon  it,  he  can  not  be 
permitted  to  recover  upon  it  by  piecemeal ;  that  is,  to 
recover  as  to  part  by  his  complaint  and  recoup  as  to  the 
balance  in  his  reply.  He  should  have  sued  upon  the 
entire  account,  and  given  credit  for  the  money  returned, 
and  the  subsequent  pleadings  and  proofs  would  have  pro- 
ceeded as  naturally  and  logically  as  in  any  other  form  of 
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actioD .  This  is  the  pivotal  question  in  the  case ;  all 
others  hinge  upon  it. 

The  question  of  variance  has  been  discussed  in  the 
main  opinion,  but  this  further  observation  may  be  made  : 
The  accounts  offered  and  admitted  are  incompetent,  as 
they  tend  to  establish  a  reply  which  constitutes  in  its 
purpose  and  effect  a  clear  departure  from  the  ground 
taken  in  the  complaint.  The  purpose  was  theretofor  ob- 
scured, but  the  proffer  revealed  it,  so  that  it  was  error 
for  this  reason,"  if  for  none  other,  to  admit  them  over  the 
objection  of  the  defendants.  It  is  suggested  that  the 
plaintiff  had  never  come  to  his  rebuttal  or  the  establish- 
ment of  his  defense  set  up  by  the  reply,  the  defendants 
having  rested  without  offering  any  testimony  upon  their 
part.  The  accounts,  however,  it  must  be  admitted,  had 
a  potent  tendency  to  prove  their  case  as  set  up  by  the 
answer,  but  they  at  the  same  time  countervailed  it  by 
establishing  the  allegations  of  the  reply.  They  were  not 
competent,  therefore,  at  any  stage  of  the  trial.  The  first 
separate  defense  is  in  the  nature  of  a  plea  of  settlement, 
and  the  third  is  a  set-off,  in  view  of  the  theory  adopted 
by  the  plaintiff  as  exhibited  by  his  complaint. 

Another  matter  should  be  mentioned  in  disposing  of 
the  petition  for  rehearing.  By  inadvertence,  the  writer 
omitted  the  word  "other"  from  the  opinion  at  one  place 
in  attempting  to  quote  the  language  of  the  answer, 
namely,  *'any  other  sum  or  sums  whatever,"  and  the 
correction  will  be  made  supplying  it.  There  can  be  no 
significance  attached  to  this  misquotation,  as  the  conclu- 
sion reached  was  based  upon  the  language  employed  in 
the  answer,  and  not  upon  that  inadvertently  used.  This 
is  quite  apparent,  however,  as  the  language  is  elsewhere 
twice  correctly  quoted.  Rehearing  Denied. 
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Decided  12  August,  1901. 

On  Motion  to  Vacate  thb  Judgment  for  Costs. 

Mr.  Edward  B.  Watson,  for  the  motion. 
Mr.  William  W.  Cotton,  contra. 

Mr.  Justice  Moore  delivered  the  opinion. 

10 .  This  is  a  motion  to  vacate  a  judgment  of  this  court 
in  respect  to  the  costs  and  disbursements.  The  opinion 
was  handed  down  and  judgment  pronounced  April  8, 
1901.  Two  days  thereafter  the  defendants  filed  a  veri- 
fied statement  of  the  disbursements  to  which  they  claimed 
to  be  entitled,  and  on  or  before  the  twelfth  of  that  month, 
as  appears  from  an  inspection  of  the  judgment  roll,  the 
judgment  was  entered  in  the  journal,  to  the  eflFect  that 
the  judgment  rendered  in  the  court  below  was  reversed, 
and  that  the  appellants  recover  their  costs  and  disburse- 
ments in  this  court  upon  the  appeal,  allowed  and  taxed 

at  $ .     The  plain tifif's  counsel,  on  April  27,  filed  a 

petition  for  a  rehearing,  which  was  overruled  June  3, 
and  on  the  twenty-first  of  the  latter  month  they  filed 
this  motion,  and  four  days  thereafter  filed  objections  to 
said  claim  for  costs  and  disbursements.  It  is  contended 
that,  as  the  parties  have  twenty  days  after  the  filing  of 
the  opinion  to  petition  for  a  rehearing,  the  effect  of  which 
is  to  suspend  all  further  proceedings  until  the  petition  is 
disposed  of  (Sup.  Ct.  Rules  20,  21,  35  Or.  587,  602),  the 
clerk  was  not  authorized  to  enter  the  judgment  until  the 
petition  for  rehearing  was  denied,  and  hence  the  entry 
should  be  vacated.  In  Houston  v.  Williams,  13  Cal.  24 
(73  Am.  Dec.  565),  it  was  held  that  a  decision  of  a  court 
is  its  judgment,  the  opinion  is  the  reasons  given  therefor. 
The  former,  being  entered  of  record  immediately,  can 
only  be  changed  upon  a  petition  for  a  rehearing  or  a 
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modification.  The  latter  is  the  property  of  the  judges, 
subject  to  their  revision,  correction,  and  modification 
until  it  is  transcribed  in  the  record  with  the  consent  of 
the  writer,  when  it  ceases  to  be  subject  to  change,  except 
through  regular  proceedings  before  the  court  by  petition. 
"The  rendition  of  a  judgment,"  says  Mr.  Black  in  his 
work  on  that  subject  (volume  1,  §  106),  *'is  the  judicial 
act  of  the  court  in  pronouncing  the  sentence  of  the  law 
upon  the  facts  in  controversy,  as  ascertained  by  the 
pleadings  and  the  verdict.  The  entry  of  a  judgment  is 
a  ministerial  act,  which  consists  in  spreading  upon  the 
record  a  statement  of  the  final  conclusion  reached  by  the 
court  in  the  matter,  thus  furnishing  external  and  incon- 
testable evidence  of  the  sentence  given  and  designed  to 
stand  as  a  perpetual  memorial  of  its  action.  It  is  the 
former,  therefore,  that  is  the  effective  result  of  the  liti- 
gation." 

A  judgment  is  as  final  when  pronounced  by  the  court 
as  when  entered  and  recorded  by  the  clerk:  18  Ency. 
PI.  &  Pr.  438.  When  this  court  on  April  8,  1901,  an- 
nounced, in  handing  down  the  opinion,  that  the  judg- 
ment of  the  lower  court  was  reversed,  that -instant  our 
judgment,  to  all  intents  and  purposes,  became  final ;  and 
the  clerk,  in  the  performance  of  his  duty,  having  made 
a  note  of  such  decision  when  it  was  pronounced,  there- 
after amplified  his  memorandum  to  suit  the  facts  of  the 
case  as  made  by  the  transcript,  and  thereupon  entered 
it  of  record  as  of  the  date  it  was  rendered.  Plaintifi^'s 
counsel,  in  support  of  the  principle  for  which  they  con- 
tend, cite  the  case  of  Uhe  v.  Chicago^  M,  <fe  St.  P.  Ry.  Co, 
4  S.  D.  505  (57  N.  W.  484),  wherein  it  was  held  that  the 
legal  efifect  of  an  order  that  all  proceedings  be  stayed  for 
a  definite  time  is  to  stop  further  progress  in  the  case  at 
the  point  where  such  order  attaches.  The  justice  of  such 
a  rule  must  be  conceded,  but  it  can  have  no  application 
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to  the  case  at  bar,  for  no  order  was  made  at  the  time  the 
judgment  was  pronounced,  whereby  further  proceedings 
herein  were  suspended.  Under  the  provisions  of  Rule 
21  of  this  court  it  is  the  filing  of  a  petition  for  a  rehear- 
ing that  suspends  further  proceedings,  without  which 
there  can  be  no  interregnum  in  the  course  prescribed  to 
secure  the  fruit  of  the  judgment ;  for  the  order  of  the 
court  staying  further  proceedings  never  attaches  until 
the  petition  for  a  rehearing  is  filed.  The  clerk,  there- 
fore, properly  entered  the  judgment  as  of  the  date  when 
it  was  pronounced. 

11.  It  is  contended  that,  a  new  trial  having  been  or- 
dered herein,  the  costs  upon  the  appeal  was  a  matter 
within  the  discretion  of  the  court  (Hill's  Ann.  Laws, 
§  552,  subd.  3),  and,  nothing  having  been  said  in  the 
opinion  respecting  costs,  the  clerk  had  no  authority  to 
tax  them,  and  hence  the  judgment  in  this  respect  should 
be  vacated.  We  do  not  understand  that  it  is  necessary 
to  state  in  an  opinion  the  details  of  a  judgment  or  decree 
which  the  clerk  is  required  to  enter.  Rule  23  (35  Or.  587, 
603,)  of  this  court  is  as  follows  :  '*  It  shall  be  the  duty 
of  the  clerk,  in  taxing  costs,  to  allow  to  the  prevailing 
party  the  actual  costs  of  printing  his  abstract  or  brief 
(not  to  exceed  $1.00  a  page,  including  cover,  when  printed 
in  pica,  and  $1.25  per  page  if  printed  in  small  pica,)  un- 
less in  equity  cases,  for  special  reasons  apparent  in  the 
record,  it  is  otherwise  ordered."  This  rule  is  an  exer- 
cise of  the  court's  discretion  in  each  case  where  a  new 
trial  is  ordered,  and  governs  the  clerk  in  the  taxation  of 
costs,  unless  otherwise  directed  by  the  court. 

12.  The  defendants  having  filed  a  verified  statement 
of  the  disbursements  to  which  they  claim  to  have  been 
entitled  within  five  days  from  the  entry  of  the  judgment 
(Hill's  Ann.  Laws,  §  556),  and  no  objection  thereto  hav- 
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ing  been  filed  within  the  time  prescribed  by  law,  in  the 
absence  thereof  the  clerk  was  without  discretion  in  the 
allowance  of  costs  and  disbursements  and  obliged  to  tax 
them  as  demanded  in  the  cost  bill:  HilPs  Ann.  Laws, 
§  556.     It  follows  that  the  motion  is  overruled. 

Motion  to  Vacate  Overrulbd. 

Decided  2B  December,  1901. 

On  Motion  to  Retax  Costs. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  motion  to  retax  costs.  Judgment  having 
been  rendered  April  8,  1901,  against  the  plaintiff,  the 
defendants  two  days  thereafter  filed  a  verified  statement 
of  their  disbursements,  which  they  claimed  to  be  entitled 
to  recover,  containing,  inter  alia,  the  following  items : 

Cost  of  tranHcrlpt  on  appeal S846  15 

Cost  of  printed  abstiact  (600  pages) 600  00 

Cost  of  printed  briefs  (158  pages) 15ft  00 

The  clerk  entered  a  judgment  on  the  twelfth  to  the 
effect  that  the  appellants  recover  their  costs  and  disburse- 
ments in  this  court  upon  the  appeal,  allowed  and  taxed 
at  $ .  Plaintiff's  counsel  filed  a  petition  for  a  rehear- 
ing on  the  twenty-seventh,  which  was  denied,  and  a  mo- 
tion to  vacate  the  judgment  as  to  costs  and  disbursements, 
filed  June  21,  on  the  ground  that  it  had  been  prematurely 
entered,  was  also  denied.  Objections  to  said  items  of  the 
cost  bill  were  filed  June  25,  supplemented  by  the  afl5- 
davit  of  Lansing  Stout,  deputy  clerk  of  the  circuit  court 
of  Multnomah  County,  showing  that  the  sum  charged  for 
the  transcript  was  $251.50,  upon  which  the  appellants 
were  credited  with  $82.65  for  copies  furnished  by  them 
and  included  therein,  and  by  the  affidavit  of  S.  B.  Schwab, 
a  member  of  the  firm  which  printed  the  abstract  and 
brief,  to  the  effect  that  the  sums  paid  in  full  settlement 


Dec.  1901.]  Hammbr  v.  Downing.  527 

therefor  were  $307.50  and  $128.50,  respectively.  Defend- 
ants' counsel  on  July  5,  in  pursuance  of  an  order  of  this 
court  extending  the  time  for  that  purpose,  iSled  a  counter 
affidavit  supplemented  by  the  following  statement  of  ac- 
count : 

state  of  Oregon,  Coanty  of  Multnomah,  In  the  Circuit  Court. 
Thot.  J.  Hammer  v.  K  O,  Downing  et  al. 
Woodward  A  Palmer  to  Dan  J.  Moore,  Clerk  of  the  Circuit  Court,  Dr. 

September  28, 1888.    Copying  transcript,  etc 1846  15 

O- 177  30 

September  22,  »98.    Received  payment $106  85 

Dan  J.  MooRE. 

It  appears  from  the  latter  affidavit  that  this  bill  is  in 
the  handwriting  of  the  deputy,  but  that  the  indorsement 
of  the  receipt  of  payment,  and  the  signature  appended 
thereto,  were  made  by  the  clerk  ;  that  the  affiant  called 
upon  Stout  and  showed  him  said  statement,  and  was 
informed  by  him  that  the  books  in  the  clerk's  office  con- 
tained a  memorandum  of  the  facts  as  stated  in  his  affi- 
davit made  at  plaintiff's  request ;  that  the  affiant  also  saw 
Dan  J.  Moore,  who  told  him  that  said  bill  was  correct 
and  made,  as  indicated,  at  the  request  of  C.  C.  Palmer, 
one  of  defendants'  attorneys,  to  include  the  cost  of  copies 
of  papers  furnished  by  him,  and  used  in  making  the  tran- 
script. The  clerk  August  13,  1901,  allowed  the  defend- 
ants' cost  bill  in  full,  on  the  ground  that  the  objections 
thereto  were  not  filed  within  the  time  prescribed  by  law, 
and  two  days  thereafter  plaintiff's  counsel  filed  a  motion 
to  retax  the  costs. 

13.  The  statute  prescribing  the  time  and  manner  of 
filing  a  verified  statement  of  the  costs  and  disbursements 
necessarily  incurred  in  the  trial  of  a  suit  or  action  in  the 
lower  court  is  to  be  regarded  as  the  rule  of  procedure  in 
this  court :  Hill's  Ann.  Laws,  §  556 ;  Rader  v.  Barr^  37 
Or.  453  (61  Pac.  1027,  1127) . 
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14.  It  is  argued  by  plaintiff's  counsel  that,  although 
the  objections  to  the  cost  bill  were  not  filed  within  the 
time  prescribed  by  law,  defendants,  having  filed  a  counter 
afiidavit,  thereby  waived  the  default,  while  defendants' 
counsel  insist  that  the  action  of  this  court  in  overruling 
the  motion  to  set  aside  the  judgment  in  respect  to  the 
costs  was  an  adjudication  upon  the  matter  now  in  issue. 
The  former  motion  was  to  vacate  the  judgment  as  far  as 
it  related  to  any  costs,  while  this  motion  concedes  the 
right  of  the  defendants  to  recover  disbursements  neces- 
sarily incurred,  but  denies  that  the  sums  claimed  for  the 
several  items  thereof  controverted  by  the  objections  are 
correctly  stated.  The  former  motion  challenged  the  right 
of  the  clerk  to  enter  any  judgment  for  costs  within  the 
time  allowed  to  file  a  petition  for  a  rehearing,  and  not 
the  amount  thereof.  No  item  of  the  cost  bill  was  con- 
tested upon  the  former  motion,  and  the  evidence  neces- 
sary to  support  it  would  not  be  received  upon  the  motion 
under  consideration.  When  the  plea  of  res  adjudicata  is 
interposed,  the  admissibility  of  the  same  evidence  to  sup- 
port both  cases  is  one  of  the  chief  tests  in  determining 
whether  an  adjudication  in  one  action  is  a  bar  to  another  : 
Taylor  v.  Castle^  42  Cal.  367 ;  Duncan  v.  Stokes,  47  Ga. 
593  ;  Rice  v.  King,  7  Johns.  20  ;  Brown  v.  Cain,  79  Ind. 
93;  iTa/inv.  Jl/iZfer,  68Iowa,  745(28N.  W.51).  Tested 
by  this  rule,  the  motion  to  r^tax  the  costs  was  not  in- 
volved in  the  former  motion,  and  the  court's  refusal  to 
vacate  the  judgment  in  respect  thereto  was  not  an  ad- 
judication upon  the  cost  bill,  nor  a  determination  that 
any  item  thereof  was  reasonable. 

15.  This  brings  us  to  a  consideration  of  the  question 
whether  the  defendants,  by  filing  a  counter  affidavit  in 
support  of  an  item  of  the  cost  bill,  waived  their  right  to 
insist  that  plaintiff''s  objections  should  have  been  filed 
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within  the  time  prescribed  by  law.  The  rule  is  well  set- 
tled that  a  party  may  waive  any  provision  of  a  statute 
designed  for  his  benefit,  unless  by  doing  so  the  rights  of 
the  public  are  necessarily  involved  :  Tombs  v.  Rochester, 
etc.  R.  R.  Co.  18  Barb.  583  ;  White  v.  Insurance  Co.  4  Dill. 
177  (Fed.  Cas.  No.  17545);  Shutte  v.  Thompson,  82  U.  S. 
(15  Wall.)  151;  Keyser  v.  Pollock,  20  Utah,  371  (59  Pac. 
87).  Mr.  Justice  Rapallo,  in  Phyfe  v.  Eimer,  45  N.  Y. 
102,  in  discussing  this  subject,  says:  '*A  party  of  full 
age,  and  acting  sui  juris,  can  waive  a  statutory  or  even  a 
constitutional  provision  in  his  own  favor,  affecting  simply 
his  property  or  alienable  rights,  and  not  involving  con- 
siderations of  public  policy."  The  time  allowed  by  law 
to  object  to  a  cost  bill  is  a  limitation  upon  the  right  to 
controvert  any  item  thereof,  and  is  a  statutory  provision 
designed  for  the  benefit  of  the  prevailing  party  to  a  judg- 
ment. An  appearance  for  the  purpose  of  objecting  to 
irregularities  does  not  waive  them,  but,  if  the  appear- 
ance is  for  any  other  purpose,  it  is  a  waiver,  and  no  ob- 
jection can  afterwards  be  taken  to  the  prior  defects  :  Lane 
V.  Leech,  44  Mich.  163  (6  N.  W.  228).  Thus,  in  State  ex 
rel.  V.  Messmore,  14  Wis.  115,  it  was  held  that  a  stipula- 
tion for  further  time  to  plead  was  an  appearance  in  an 
action,  and  waived  all  objection  to  the  form  of  the  sum- 
mons. In  the  case  at  bar,  the  defendants,  having  filed  a 
counter  affidavit  in  response  to  the  objections  interposed 
to  their  cost  bill,  thereby  waived  the  right  to  insist  that 
such  objections  had  not  been  filed  in  time  ;*  and,  this 
being  so,  the  question  to  be  considered  is  the  reasonable- 
ness of  the  controverted  items. 

16.     The  evidence  clearly  shows  that  the  defendants 
incurred  on  account  thereof  no  more  than  the  following 


♦Note.— See  Smith  v.  Day,  poti. 
39bOe.— 34. 
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sums:  Clerk's  fees  iu  preparing  transcript,  $168.25; 
printing  abstract  and  brief,  $307.50  and  $128.50,  respec- 
tively. Their  cost  bill  will  therefore  be  reduced  to  the 
extent  of  $399.90  on  account  of  the  overcharges. 

17.  It  is  maintained  by  plaintiff's  counsel  that  the 
abstract  and  brief  contained  much  immaterial  matter, 
the  publication  of  which  is  not  a  proper  charge,  and  that 
by  eliminating  the  unnecessary  part  the  abstract  and 
brief  would  be  reduced  to  seventy-three  and  thirty-nine 
pages,  respectively.  The  abstract  contains  an  original 
and  amended  answer,  the  former  containing  twenty-two 
and  one  half  pages,  the  cost  of  which,  at  the  rate  paid 
therefor,  is  $13.90,  which,  in  our  judgment,  is  not  a 
proper  charge,  as  the  original  answer  was  rendered  nuga- 
tory by  the  amended  pleading,  and  the  expense  for  the 
publication  thereof  is  not  a  taxable  disbursement  under 
Rule  24  :  Albert  v.  Salem,  39  Or.  466  (66  Pac.  233).  The 
cost  bill  will  therefore  be  further  reduced  to  the  extent 
here  indicated,  but  in  other  respects  approved.  The 
brief  may  be  somewhat  voluminous,  but  the  size  thereof 
must  be  left  largely  to  the  discretion  of  counsel,  to  be 
determined  by  what  their  judgment  may  dictate  the  im- 
portance of  the  case  demands.  Costs  Retaxbd. 
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Ai^aed  7  March;  decided  29  April;  reai^ued  2»  July;  decided  on  rehearing 

16  August,  IflOl. 

SMITH  r.  BAT. 

[64  Pac.  812;  65  Pac.  1056.] 

Rkmoval  of  Causes— EiiECTTioN  of  Remedies. 

1.  A  Joint  and  several  action  ex  delicto  may  be  removed  to  the  federal  courts 
by  nonresident  defendants,  and  the  plaintlflT  may  elect  to  try  the  entire  case  In 
that  forum  or  to  consent  to  a  severance. 

Commencing  Action— Alias  Summons. 

2.  Where  a  complaint  was  filed  against  Joint  tortfeasors,  and  the  first  sum- 
mons thereon  was  quashed,  and  the  cause  removed  as  to  the  nonresidents  to  the 
federal  court,  and  an  alias  summons  was  delivered  to  the  sheriflT  for  service  on 
the  remaining  tortfeasor,  the  action  Is  to  be  deemed  as  commenced  as  U>  such 
remaining  defendant  when  the  alias  summons  was  delivered  to  the  officer  for 
service. 

Statutes— Repeal  by  Implication. 

H.  Where  a  later  law  contains  a  provision  In  direct  and  irreconcilable  conflict 
with  a  prior  provision,  the  later  act  operates  as  an  amendment  or  repeal  of  the 
former;  to  Illustrate,  the  act  of  1870,  p.  S4,  g  9,  purporting  to  amend  the  Code  of 
Civil  Procedure,  repealed  chapter  I,  section  6,  subd.  5,  providing  six  years*  limi- 
tation for  actions  for  any  injury  to  the  person  or  rights  of  another  not  founded  on 
contract,  and  not  therein  enumerated,  but  failed  to  set  out  the  entire  bcctlon  6  as 
amended.  It  amended  section  8  of  the  same  chapter  to  Include  therein  a  clause 
which  provided  a  two  years'  limitation  for  such  actions,  directly  in  conflict  with 
section  6,  subd.  5,  and  set  out  such  amended  section  in  full.  Held^  that  section  0, 
subd.  5,  was  repealed  by  the  enactment  of  section  8  in  amended  form,  the  latter 
being  wholly  inconsistent  with  the  former. 

Demurrer  to  Complaint— Examining  Summons. 

4.  In  determining  on  demurrer  whether  a  cause  of  action  is  barred  by  the 
lapse  of  time  the  complaint  only  can  be  considered,  and  the  return  of  the  officer 
on  the  summons  must  be  excluded. 

General  and  Special  Appearance. 

5.  The  flllng  of  a  demurrer,  based  on  grounds  that  the  court  can  not  properly 
consider  except  on  the  hypothesis  that  It  has  Jurisdiction  of  the  cause  and  person, 
Is  a  general  appearance,  which  waives  all  Irregularities  as  to  the  service  of  the 
summons :  Belknap  v.  Charlton,  25  Or.  41,  cited.* 

Joinder  of  Parties  Jointly  Liable  in  Tort. 

6.  Several  Joint  tortfeasors  may  be  sued  Jointly  when  they  have  united  by 
design  or  act  to  produce  thelnjury  complained  of;  but  without  a  common  pur- 
pose or  Joint  act  there  Is  no  Joint  liability,  though  the  injury  was  a  general  result 
to  Which  the  acts  of  each  contributed. 

From  Multnomah  :   Alfred  F.  Sears,  Jr.,  Judge. 
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*  Note.— See  Hammer  v.  Dotoning,  89  Or.  6(^1,  for  an  application  of  this  rule. 

—Reporter. 
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Action  by  Henry  Smith  against  The  Dalles,  Portland 
&  Astoria  Navigation  Company  and  J.  G.  and  I.N.  Day, 
partners,  for  damages.  From  an  order  sustaining  a  de- 
murrer to  the  complaint  plaintiff  appeals.     Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Nathaniel  H,  Bloomfield,  Edward  B,  Watson,  and  Greenbury 
W.  Allen,  with  an  oral  argument  by  Mr,  Watson. 

For  The  Dalles,  etc.  Navigation  Company  there  was  a 
brief  over  the  name  of  Carey  &  Mays,  with  an  oral  argu- 
ment by  Mr.  Franklin  P.  Mays. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

The  purpose  of  this  action  is  to  recover  damages  for 
an  alleged  joint  tort  committed  on  the  tenth  day  of  De- 
cember, 1895,  by  the  defendants  J.  G.  and  I.N.  Day  and 
The  Dalles,  Portland  &  Astoria  Navigation  Company  at 
the  cascade  locks  in  Wasco  County.  The  navigation 
company  is  a  domestic  corporation,  having  its  principal 
place  of  business  at  the  City  of  The  Dalles,  in  said  county, 
while  the  defendants  J.  G.  and  I.  N.  Day  are  copartners, 
and  claim  to  be  citizens  and  inhabitants  of  the  State  of 
California.  The  complaint  was  filed  March  30, 1896,  and 
on  the  next  day  an  attempt  was  made  to  serve  the  sum- 
mons upon  the  corporation  by  delivery  of  a  copy  thereof 
to  J.  N.  Harney,  its  agent  in  Multnomah  County,  where 
the  action  was  instituted,  which  was  quashed  October  20 
following,  on  motion  of  said  defendant  appearing  spe- 
cially for  that  purpose.  On  April  10,  1896,  the  cause 
was  removed  into  the  federal  court  on  the  petition  of  J. 
G.  and  I.  N.  Day,  and  on  January  3,  1898,  an  alias  sum- 
mons was  delivered  to  the  sheriff  of  Wasco  County,  and 
by  him  served  upon  said  corporation,  which  filed  a  de- 
murrer to  the  complaint,  assigning,  among  other  grounds 
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therefor,  that  the  action  was  not  commenced  within  two 
years  from  the  time  of  the  phiintiff's  alleged  injury.  The 
demurrer  having  been  sustained,  judgment  was  entered 
dismissing  the  action,  and  the  plaintiff  appeals. 

1.  This  case  may  be  disposed  of  upon  the  single  ques- 
tion presented  by  the  demurrer.  An  action  is  deemed 
commenced  as  to  each  defendant  when  the  complaint  is 
filed  and  the  summons  served  upon  him  or  on  a  codefend- 
ant  who  is  a  joint  maker  or  otherwise  united  in  interest 
with  him  ;  and  an  attempt  to  commence  an  action  is 
deemed  equivalent  to  the  commencement  thereof,  within 
the  meaning  of  the  statute  of  limitations,  when  the  com- 
plaint is  filed,  and  the  summons  delivered  with  the  intent 
that  it  be  actually  served  to  the  sheriff  or  other  officer  of 
the  county  in  which  the  defendants,  or  one  of  them,  usu- 
ally or  last  resided:  Hill's  Ann.  Laws,  §§  14,  15.  It 
may  be  conceded  for  the  purposes  of  this  case  that  the 
defendants  are  jointly  liable  ex  delicto  to  the  plaintiff, 
but,  while  so  amenable,  they  are  also  severally  liable,  so 
that  a  several  as  well  as  a  joint  action  might  have  been 
instituted  in  the  first  instance.  The  record  shows  that 
on  April  7,  1896,  the  court  made  an  order  removing  the 
cause  to  the  federal  court  upon  the  application  of  the 
Day  firm,  concerning  the  effect  of  which  the  parties  dis- 
agree ;  the  defendant  claiming  that  the  entire  cause  was 
thereby  transferred,  while  the  plaintiff  urges  that  the 
order  was  not  adequate  to  effectuate  a  removal  under  the 
conditions  prevailing,  but  that,  if  it  be  deemed  effective 
at  all,  it  merely  operated  to  remove  the  cause  as  to  the 
Days,  leaving  it  pending  in  the  state  court  as  to  the  cor- 
poration. The  case  was  not  susceptible  of  a  removal  as 
a  separable  controversy  without  the  consent  of  the  plain- 
tiff. He  had  his  election  to  sue  the  defendants  either 
jointly  or  severally,  and,  having  adopted  the  joint  action, 
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he  had  the  right  to  have  it  continued  in  that  form  if  he 
so  desired,  but  he  could  consent  to  a  severance.  It  was 
held  in  Guarantee  Co.  of  North  America  v.  Mechanics^  Sav, 
Bank  &  Trust  Co.  80  Fed.  767  (26  C.  C.  A.  146),  that  the 
defendant  in  error,  by  not  objecting  to  the  removal  nor 
interposing  a  motion  to  remand  and  by  proceeding  to 
trial  without  protest  and  taking  a  separate  judgment 
against  the  guarantee  company,  consented  to  the  sever- 
ance of  the  joint  into  several  actions  ;  one  remaining  in 
the  state  court,  while  as  to  tlie  other  the  federal  court 
very  properly  assumed  jurisdiction  on  the  ground  of 
diverse  citizenship.  It  is  shown  by  affidavit  in  the  case 
at  bar  that  the  cause  was  tried  out  in  the  federal  court, 
and  a  verdict  rendered  and  judgment  given  against  the 
plaintiff,  subsequently  to  January  24,  1898,  and  that  no 
order  was  ever  made  and  entered  remanding  it  to  the 
state  court.  While  the  competency  of  this  affidavit  as  a 
factor  in  the  consideration  of  the  demurrer  may  be  ques- 
tioned, yet  we  are  bound  to  assume  from  the  very  fact 
that  the  removal  was  had,  and  the  cause  has  remained 
so  long  in  the  federal  court,  that  it  was  either  regularly 
made,  which  would  carry  the  entire  cause  to  that  court 
{Barney  v.  Lathan^  103  U.  S.  205;  Connell  v.  Smiley^ 
156  U.  S.  335,  15  Sup.  Ct.  353 ;  Rich  v.  Gross,  29  Neb. 
337,  45  N.  W.  468 ;  Blessing  v.  Edmonson,  49  Tex.  334), 
or  that  it  was  jnade  as  to  the  defendants  J.  G.  and  I.  N. 
Day  with  the  consent  of  the  plaintiff,  who  thereby  acqui- 
esced in  the  severance,  and  thus  conferred  the  requisite 
jurisdiction  upon  the  federal  court. 

2.  Taking  the  hypothesis  most  favorable  to  the  plain- 
tiff,— that  the  severance  left  the  cause  pending  in  the 
state  court  for  further  proceedings  as  it  concerned  the 
corporation, — then  it  must  be  considered  as  an  action 
begun  against  said  corporation  severally,  and  not  jointly 
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with  the  Days,  as  the  severance  took  place  before  it  was 
served  with  summons.  The  first  summons  delivered  was 
quashed,  and  thereby  rendered  futile  for  any  purpose. 
The  summons  served  was  not  delivered  to  the  sheriflF 
until  January  3,  1898,  more  than  two  years  after  the 
alleged  infliction  of  the  personal  injury  complained  of; 
hence  the  action  was  barred  by  the  statute  of  limitations  : 
Hill's  Ann.  Laws,  §  8,  subd.  1. 

It  is  questioned  whether  it  was'  proper  to  consider  in 
connection  with  the  complaint  the  return  of  the  oflScer 
upon  the  summons  for  the  purpose  of  ascertaining  whether 
the  statute  had  run,  but  we  can  see  no  impropriety  in  the 
method  adopted.  The  court  has  but  to  look  to  the  files 
to  see  when  the  complaint  was  filed,  which  is  one  step  in 
the  process  of  commencing  an  action  ;  then  to  the  sum- 
mons and  the  sheriff's  indorsement,  to  see  when  it  was 
delivered  to  him  and  served,  which  shows  the  necessary 
steps  requisite  to  a  proper  commencement;  and,  count- 
ing from  that  time,  it  may  be  determined  whether  it  is 
within  the  limitations  prescribed  by  the  statute. 

3.  It  is  insisted,  however,  that  the  statutory  period 
within  which  an  action  may  be  brought  for  injury  to  the 
person  is  six  years,  instead  of  two,  and  this  contention  is 
based  upon  the  theory  that  the  law  is  now  the  same  as  it 
stood  prior  to  1870.  In  1870  the  legislature  enacted,  by 
section  9  of  an  act  to  amend  an  act  entitled  **An  act  to 
provide  a  Code  of  Civil  Procedure,  approved  October 
11,  1862":  *'That  subdivision  5,  section  6  of  chapter  I 
of  the  Code  of  Civil  Procedure  be  hereby  repealed,  and 
that  section  8  of  said  chapter  be  amended  to  read  as 
follows  :  'Section  8.  Within  two  years — 1.  An  action  for 
libel,  slander,  assault,  battery,  false  imprisonment,  for 
criminal  conversation,  or  for  any  injury  to  the  person  or 
rights  of  another,  not  arising  on  contract,  and  not  herein 
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especially  enumerated.'  "  Subdivision  5  of  section  6  was 
in  the  identical  language  of  tlie  latter  clause  of  subdi- 
vision 1,  section  8,  as  amended,  reading  from  the  words 
*'false  imprisonment,"  except  that  the  word  ** especially" 
is  interpolated.  The  argument  is  that  the  act  is  not 
effective  to  the  purpose  of  amending  section  6,  because 
the  section  as  amended  was  not  set  out  entire ;  hence 
that  it  left  the  six  years  limitation  in  full  force  and 
effect.  This  position  overlooks  the  fact  that  section  8 
was  amended  by  setting  out  the  entire  section,  and,  as 
thus  amended,  it  contains  a  clause  in  direct  and  irrecon- 
cilable conflict  with  subdivision  5  of  section  6  as  it  origi- 
nally stood.  Being  the  later  act,  it  must  be  held  under 
the  settled  law  of  this  state  to  have  repealed  subdivision 
5  by  implication,  the  attempt  at  a  direct  amendment  of 
section  6  being  ineffectual  for  the  purpose  :  Fleiachner  v. 
Chadwickj  5  Or.  152 ;  Grant  County  v.  Sels^  5  Or.  243  ; 
Hurst  V.  Hawn,  5  Or.  275 ;  Little  v.  Cogswell,  20  Or.  345 
(25  Pac.  727);  State  v.  Rogers,  22  Or.  348  (30  Pac.  74); 
Strickland  v.  Geide,  31  Or.  373  (40  Pac.  982);  Continental 
Ins.  Co.y.Riggen,  31  Or.  336  (48  Pac.  476);  Ex  parte  Per- 
don,  35  Or.  171  (57  Pac.  376);  Ladd  v.  Gambell,  35  Or.  393 
(59  Pac.  113).  We  are  aware  that  Mayer  v.  Cahalin,  5 
Sawy.  355  (Fed.  Gas.  No.  9340),  is  opposed  to  this  view, 
but  the  doctrine  there  enunciated  has  never  had  the  sanc- 
tion of  this  court.  These  considerations  aflBrm  the  judg- 
ment of  the  court  below,  and  it  is  so  ordered. 

Affirmed. 
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Decided  16  August,  1901. 

On  Rbhbarinq. 
Mr,  Edw,  B,  Waison,  for  appellant. 
Mr,  F,  P.  Maya,  for  respondent  Navigation  Company. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

4.  This  cause  is  upon  a  rehearing.  We  held  on  the 
first  hearing  that  for  the  purpose  of  determining  whether 
a  demurrer  to  the  complaint  upon  the  ground  that  the 
action  had  not  been  commenced  within  the  time  limited 
by  the  Code  was  well  taken  it  was  competent  for  the  court 
to  take  into  consideration  the  indorsement  of  the  sheriff 
upon  the  summons  in  determining  when  the  action  was 
commenced.  The  weight  of  judicial  utterance  seems, 
however,  to  be  against  this  position,  the  view  seeming 
to  prevail  that  the  inquiry  must  be  confined  to  the  face 
of  the  complaint :  Smith  v.  Holmes,  19  N.  Y.  271 ;  Lam- 
bert V.  Ensign  Mfg,  Co.  42  W.  Va.  813  (26  S.  E.  431); 
Zaegel  v.  Kuster,  51  Wis.  31  (7  N.  W.  781) ;  Smith  v.  City 
of  Janesville,  52  Wis.  680  (9  N.  W.  789) ;  Benediz  v.  Ger- 
man Ins,  Co,  78  Wis.  77  (47  N.  W.  176).  The  doctrine  of 
those  cases  seems  highly  technical,  and  does  not  appeal 
strongly  to  reason,  but  we  feel  constrained,  in  deference 
to  precedent  and  the  weight  of  authority,  to  recede  from 
our  former  holding  in  that  regard. 

5.  This  renders  it  necessary  to  determine  another 
feature  of  the  case,  and  for  that  purpose  a  further  state- 
ment is  required.  The  navigation  company  had  received 
the  plaintiff  as  a  passenger  on  board  of  one  of  its  boats, 
engaging  to  safely  carry  him  from  The  Dalles  to  Port- 
land and  return,  for  which  transportation  he  paid  $3.00. 
The  defendants  J.  G.  and  I.  N.  Day  were  engaged  in 
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blasting  rock  in  the  bed  of  the  Columbia  River  at  the 
Cascade  Locks,  and,  while  the  boat  was  lying  at  the  wharf, 
they,  through  their  agents  and  employees,  set  off  a  blast 
of  giant  powder,  or  other  powerful  explosive,  by  reason 
whereof  fragments  of  rock  were  cast  upon  and  through 
the  roof  of  the  boat's  cabin,  whereby  the  plaintiff  was 
struck  and  injured.  It  is  alleged  that  the  Days  were 
negligent  in  exploding  the  blast,  well  knowing  that  the 
boat  was  lying  at  the  wharf,  having  passengers  on  board; 
and  that  the  navigation  company  was  negligent  in  allow- 
ing the  boat  to  be  at  the  wharf,  well  knowing  that  it  was 
the  usual  hour  at  which  thp  Days  discharged  their  blasts. 
The  demurrer  interposed  to  the  complaint  assigned  as  a 
ground  therefor,  among  others,  that  two  causes  of  action 
were  improperly  united.  The  filing  of  a  demurrer  based 
upon  the  grounds  that  the  court  could  not  properly  con- 
sider except  upon  the  hypothesis  that  it  had  jurisdiction 
of  the  cause  and  the  person  must  be  treated  as  a  general 
appearance,  which  waived  all  irregularities  as  to  the 
service  of  the  summons,  and  gave  jurisdiction  of  the 
navigation  company  as  effectually  as  if  it  had  resided 
and  been  duly  served  in  Multnomah  County,  where  the 
action  was  begun ;  and  this  is  the  case,  although  it  is 
stated  in  the  demurrer  that  it  was  filed  without  intend- 
ing to  waive  irregularity  of  service  or  want  of  jurisdic- 
tion :    Belknap  v.  Charlton,  25  Or.  41  (34  Pac.  758). 

6.  It  is  so  well  settled  that  an  action  on  contract  can 
not  be  united  with  one  arising  ex  delicto  that  it  does  not 
require  a  citation  of  authorities  to  support  the  propo- 
sition. Two  or  more  tortfeasors  may  be  sued  jointly 
when  they  have  all  concurred  by  joint  design  or  common 
act  or  negligence  to  produce  the  injury  complained  of; 
but  where  the  parties  have  acted  separately  and  inde- 
pendently of  each  other,  without  concert,  or  by  common 
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purpose,  although  the  injury  may  be  a  common  result  to 
which  the  acts  of  each  contributed,  their  liability  is  not 
joint,  and  a  joint  recovery  can  not  be  had  :  1  Sutherland, 
Dam.  §§  140,  141;  DahmB  v.  Sears,  13  Or.  47  {11  Pac. 
891) ;  Cooper  v.  Blair,  14  Or.  256  (12  Pac.  370) ;  Bard  v. 
Yohn,  26  Pa.  St.  482  ;  Klauder  v.  McGrath,  35  Pa.  St.  128 
(72  Am.  Dec.  329) ;  Little  S,  Nav.  Co.  v.  Richard^ 9  Admrs, 
57  Pa.  St.  142  (98  Am.  Dec.  209);  Williams  v.  Sheldon,  10 
Wend.  664.  The  act  of  negligence  against  the  navigation 
company  is  not  the  same  as  that  by  which  it  is  sought  to 
make  the  other  defendants  liable.  While  the  two  acts 
have  concurred  in  producing  the  injury  for  which  the 
damages  are  sought,  there  was  no  concert  of  action,  and 
no  common  intent  or  purpose  is  alleged.  Each  was  act- 
ing independent  one  of  the  other ;  hence  they  did  not 
incur  a  liability  for  which  they  could  be  jointly  sued.  So 
that,  whether  the  cause  of  action  set  up  against  the  navi- 
gation company  may  be  said  to  be  upon  contract  or  tort, 
it  is  not  one  that  could  be  united  with  the  action  against 
the  other  defendants.  It  is  insisted,  however,  that  the 
uniting  of  the  two  in  one  complaint  amounts  to  nothing 
more  than  a  misjoinder  of  parties,  which  can  not  be  ap- 
propriately reached  by  a  demurrer ;  that,  notwithstand- 
ing there  may  be  a  combining  of  incompatible  causes,  yet 
that  there  is  a  good  cause  stated  against  the  navigation 
company  ;  and  hence  that  the  demurrer  is  not  well  taken. 
The  joinder  consists  in  uniting  causes  against  independ- 
ent parties  not  subject  to  a  joint  action.  In  Cooper  v. 
Blair,  14  Or.  255  (12  Pac.  370),  a  nonsuit  was  granted, 
after  the  evidence  had  been  submitted,  because  of  a  like 
misjoinder  of  actions,  and  this  court  held  the  ruling  to 
be  proper.  So,  in  Tyler  v.  Trustees,  14  Or.  485  (13  Pac. 
329, — a  case  where  causes  arising  on  contract  were  united 
without  a  joint  liability, — Mr.  Justice  Thayer  said  :  **  If 
the  evidence  had  shown  a  cause  of  action  against  each  of 
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the  respondents,  it  would  have  been  the  duty  of  the 
appellant's  counsel  to  have  elected  as  to  which  of  the 
parties  he  would  claim  against  before  the  cause  was  sub- 
mitted to  the  jury ;  otherwise  he  could  not  recover  against 
either.  And  by  failing  to  make  such  an  election,  where 
the  liability  against  defendants  is  only  several,  the  court 
might,  I  think,  properly  grant  a  nonsuit."  This  reason- 
ing would  indicate  that  while  the  two  incongruous  causes 
remained  united  there  is  not  a  valid  cause  for  which  judg- 
ment could  be  properly  taken  against  either  of  the  de- 
fendants. However  this  may  be,  Green  v.  Nunn^emacher, 
36  Wis.  50,  is  exactly  in  point.  The  complaint  stated  a 
cause  of  action  against  Jacob  and  Herman  Nunnemacher, 
another  against  Jacob  and  other  defendants,  and  still 
another  against  Jacob  alone.  There  was  a  demurrer 
assigning  as  one  ground  a  misjoinder  of  causes  of  action, 
speaking  to  which  the  court  said,  *'They  are  distinct, 
independent,  and  separate,  and  have  been  improperly 
united,"  and  sustained  the  demurrer.  To  the  same  pur- 
pose is  Sanders  v.  Clason,  13  Minn.  379  (Gil.  352),  which 
was  a  union  of  causes  arising  ex  contractu.  In  the  light 
of  these  authorities,  the  demurrer  to  the  complaint  herein 
was  properly  sustained. 

The  statement  in  the  demurrer  that  one  cause  is  founded 
upon  contract  and  the  other  upon  tort  does  not  necessa- 
rily preclude  the  defendant  from  insisting  that  it  was 
well  taken  because  both  were  upoa  tort.  This  leads  to 
a  result  in  accord  with  our  former  opinion,  and  the  judg- 
ment will  stand  as  then  entered.  Affirmed. 
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Decided  22  Jaly,  1901. 
STURGIS  V.  BAKBR. 

[65  Pac.810.] 

Bills  and  Notes— Pa YMBNT—BuBDSif  of  Pboof. 

1.  The  producUoD  of  a  note,  with  proof  that  It  was  In  the  possession  of  a  cer- 
tain deceased  person  when  he  died,  that  as  part  of  the  assets  of  the  estate  It  passed 
to  the  plaintiff,  the  sole  legatee,  and  that  the  note  was  Indorsed  In  the  usual  man- 
ner by  the  payee,  makes  a  prima  facie  case,  and  the  burden  of  proof  Is  thereafter 
on  the  defendant:  Owen*  v.  Snellj  29  Or.  488,  cited. 

Province  of  Jury— Payment  of  Note  by  Stranger. 

2.  Where  a  note  is  found  after  maturity  in  the  possession  of  a  stranger  thereto, 
and  the  testimony  is  conflicting  as  to  whether  the  stranger  bought  It  or  paid  it, 
the  question  should  be  submitted  to  the  Jury;  as,  for  example,  a  note  executed 
by  defendant,  which  was  in  possession  of  plaintiff's  intestate  at  his  death,  had 
Indorsed  on  it.  In  intestate's  handwriting  "  Pd.  18  Dec.,  '94, 158.20."  Intestate  was 
the  en  shier  of  a  bank  to  which  the  note  was  sent  for  collection  after  its  maturity, 
and  in  acknowledging  the  receipt  of  the  note  he  Inclosed  a  draft  stating  it  was  in 
payment  of  collection  of  the  note.  Neither  the  bank  nor  such  Intestate  was  a 
party  to  the  note.  Held^  that  such  evidence  made  it  a  question  for  the  Jury 
whether  the  transaction  by  which  plaintiff's  intestate  came  into  {wssession  was 
a  payment  or  purchase  of  the  note. 

Ambiguous  Memoranda— Explanatory  Private  Books. 

3.  Under  Hill's  Ann.  Laws,  g  680,  providing  that  when  a  detached  declaration 
or  writing  is  given  in  evidence  any  other  declaration  or  writing  necessary  to 
make  it  understood  is  also  admissible,  a  note  having  been  admitted  in  evidence 
accompanied  by  proof  of  its  possession  by  plaintiff's  intestate  at  the  time  of  his 
death,  and  bearing  certain  memoranda  in  the  handwriting  of  the  deceased,  it  is 
competent  to  Introduce  the  private  books  of  deceased  containing  writings  appear- 
ing to  have  been  made  about  the  time  the  memoranda  were  made  and  on  the 
same  subject. 

From  Umatilla:   William  R.  Ellis,  Judge. 

Action  by  Lina  H.  Sturgis  against  William  Baker. 
From  a  judgment  in  favor  of  defendant,  plaintiff  ap- 
peals. Rbvbrsbd. 

For  appellant  there  was  a  brief  over  the  name  of  Carter 
&  Raleyy  with  an  oral  argument  by  Mr.  J.  H.  Raley. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  Thos.  G.  Hailey. 
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Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  on  a  promissory  note,  and  comes  here 
on  appeal  from  a  judgment  of  involuntary  nonsuit.  The 
complaint  alleges  that  the  plaintiff  is  the  owner  and 
holder  of  the  note,  and  that  it  has  not  been  paid.  The 
answer  denies  the  allegations  of  ownership  and  nonpay- 
ment, and  affirmatively  alleges  that  defendant  paid  the 
note  in  full  on  December  13, 1894,  to  plaintiff's  intestate, 
S.  P.  Sturgis,  who  then  claimed  to  have  it  in  his  posses- 
sion. The  admissions  in  the  pleadings  and  the  evidence 
introduced  by  the  plaintiff  tend  to  show  that  on  Decem- 
ber 8, 1893,  the  defendant  made,  executed,  and  delivered 
his  promissory  note  to  the  Pendleton  Mercantile  Com- 
pany for  $139.10,  due  six  months  after  date,  with  interest 
at  ten  per  cent  per  annum ;  that  some  time  thereafter, 
and  before  the  thirteenth  of  December,  1894,  the  mer- 
cantile company  indorsed  the  note  in  blank,  and  deliv- 
ered it  to  Akin,  Selling  &  Company,  of  Portland,  by 
whom  it  was  forwarded  to  the  First  National  Bank  of 
Pendleton,  December  13,  1894,  and  on  the  same  day 
S.  P.  Sturgis,  the  cashier  of  the  bank,  purchased  a  draft 
therefrom  for  $153.20,  the  amount  due  on  the  note,  prin- 
cipal and  interest,  and,  as  the  representative  of  the  bank, 
forwarded  it  to  Akin,  Selling  &  Company.  Mr.  Sturgis 
died  in  1896.  The  note  in  question  was  found  among 
his  private  papers,  and,  with  his  other  assets,  passed  into 
the  possession  of  the  plaintiff,  who  is  his  widow  and  sole 
legatee.  On  the  upper  margin  of  the  note  there  appears, 
in  the  handwriting  of  Mr.  Sturgis,  a  pencil  memoran- 
dum, as  follows:  'Td.  13  Dec,  '94,  153.20,"  and  on 
the  lower  left-hand  corner,  after  the  word  *'No.,"  the 
figures  '*386."  After  proof  of  the  indorsement  on  the 
note,  and  that  it  was  in  the  possession  of  Mr.  Sturgis  at 
the  time  of  his  death,  and  passed  with  his  other  assets 
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to  the  plaintiff,  who  has  since  been  in  possession  thereof, 
it  was  offered  and  admitted  in  evidence.  For  the  purpose 
of  explaining  the  memorandum  thereon,  the  plaintiff 
offered  in  evidence  certain  entries  made  by  Mr.  Sturgis 
in  his  private  books  showing  his  business  transactions 
from  day  to  day,  but  the  court  refused  to  admit  such 
entries,  on  the  ground  that  they  were  not  against  the 
interest  of  the  party  making  them,  and,  on  motion  of 
defendant,  directed  a  nonsuit. 

1.  The  production  by  plaintiff  of  the  note  at  the  trial, 
and  proof  that  it  was  in  Mr.  Sturgis'  possession  at  the 
time  of  his  death,  properly  indorsed  by  the  payee,  and 
as  part  of  his  assets  came  into  plaintiff's  possession,  was 
sufficient  evidence  to  make  ti  prima  facie  case  in  her  favor, 
and  to  cast  the  burden  of  proving  her  want  of  title  and 
payment  of  the  note  on  the  defendant:  Hill's  Ann.  Laws, 
§  776,  subd.  11 ;  2  Rice,  Ev.  §  443d;  Kenny  v.  Walker, 
29  Or.  41  (44  Pac.  501);  Owens  v.  Snell,  29  Or.  483  (44 
Pac.  827);  Citizens'  Nat.  Bank  v.  Wintler,  14  Wash.  558 
(53  Am.  St.  Rep.  890,  45  Pac.  38);  Brooks  v.  James,  16 
Wash.  337  (47  Pac.  751). 

2.  But  it  is  argued  that  payment  and  want  of  title 
are  shown  by  the  memorandum  made  by  Mr.  Sturgis  on 
the  note,  and  by  the  following  correspondence : 

''Portland,  Oregon,  Dec.  12th,  1894. 
Mr.  S.  P.  Sturgis,  Cashier,  Pendleton — 

Dbar  Sir:  Agreeable  with  your  request  of  the  11th 
inst.,  we  inclose  herewith  note  of  W.  Baker,  favor  P.  M, 
Co.,  which  we  hold  for  collateral. 

Pace  of  note $  189  10 

Int.  to  Dec.  14,  »W-. 14  10 

$158  20 

Kindly  send  check  for  same,  and  oblige, 

Yours,  truly. 

Akin,  Selling  &  Co." 
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*' Pendleton,  Or.,  13th  Dec.  1894. 
Messrs,  Akin^  Selling  &  Co'.^  Portland ^  Oregon — 

Your  favor  of  the  12th  is  received,  with  stated  inclos- 
ure.  We  remit  to  you  our  Port,  draft,  No.  — ,  $153.20, 
exchange  and  collection,  in  payment  of  collection  W. 
Baker  note,  $139.10,  int.  $14.10. 

Yours  respectfully, 

S.  P.  Sturgis,  Cashier." 

Now,  there  is  nothing  in  this  correspondence  to  show 
of  itself  whether  the  transaction  between  the  bank  and 
Akin,  Selling  &  Company  was  an  exting^iishment  or 
purchase  of  the  note.  It  is  not  inconsistent  with  either 
view.  The  letter  from  the  bank,  requesting  the  com- 
pany to  forward  the*  note,  is  not  in  evidence,  and  the  one 
remitting  the  draft  is  in  tlie  usual  bank  form,  such  as 
may  properly  have  been  used  in  either  a  payment  or  a 
purchase.  The  evidence  indicates  that  the  draft  to  Akin, 
Selling  &  Company  was  purchased  with  the  private  funds 
of  Mr.  Sturgis,  and,  as  neither  he  nor  the  bank  was  a 
party  to  the  instrument,  the  case  seems  to  present  an 
instance  of  the  payment  of  a  note  after  maturity  by  a 
stranger  to  the  paper.  It  is  said  that  such  a  transaction 
will  in  general  be  considered  a  purchase,  not  a  payment, 
of  the  instrument.  This,  however,  where  the  evidence 
leaves  the  fact  in  doubt,  as  in  this  case,  is  a  question  for 
the  jury,  and  should  be  submitted  to  them:  3  Randolph, 
Com.  Paper  (2  ed.),  §  1438 ;  Dodge  v.  Trust  Co.  93  U.  S, 
379;  Ogden  State  Bank  v.  Barker,  12  Utah,  13  (40  Pac. 
765);  Olobe  Nat.  Bank  v.  Ingalls,  130  Mass.  8  ;  McDonnell 
V.  Burns,  83  Fed.  866  (28  C.  C.  A.  174);  Wilcoxon  v. 
Logan,  91  N.  C.  449;  Swope  v.  Leffingwell,  72  Mo.  348; 
Barney  v.  Cla/rk,  46  N.  H.  514. 

3.  Nor  is  the  memorandum  on  the  face  of  the  note 
sufficient  evidence  of  payment  to  take  that  question  from 
the  jury.     It  is  ambiguous,  and  open  to  either  of  two  in- 
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terpretations, — it  may  indicate  that  the  note  was  paid 
and  extinguished,  or  it  may  show  the  amount  of  the  pur- 
chase price  thereof.  ,  As  it  was  made  by  Mr.  Sturgis 
upon  an  instrument  in  his  possession,  and  presumably 
belonging  to  him  at  the  time,  it  is  evidence  in  favor  of 
the  defendant,  because  a  declaration  against  the  interest 
of  the  person  making  it.  But  it  is  not  conclusive,  and, 
in  our  opinion,  the  plaintiff  had  a  right  to  introduce  any 
other  writing  or  memorandum  made  by  Mr.  Sturgis,  at 
or  about  the  same  time,  in  reference  to  the  same  matter, 
explanatory  of  the  ambiguous  indorsement  on  the  face 
of  the  note.  The  statute  provides  that  when  a  detached 
act,  declaration,  conversation,  or  writing  is  given  in  evi- 
dence any  other  act,  declaration,  conversation,  or  writing 
which  is  necessary  to  make  it  understood  may  also  be 
given  in  evidence  :  Hill's  Ann.  Laws,  §  690.  And  this 
is  but  declaratory  of  the  general  rule  that,  when  the 
declarations  or  statements  of  a  party  are  used  as  evi- 
dence against  him,  he  is  entitled  to  all  that  was  said  or 
done  in  relation  to  the  matter,  whether  to  his  advantage 
or  not:  Adkins  y.  Hershy^  14  Ark,  442;  Chambers  y.  State, 
26  Ala.  59  ;  Moore  v.  Wright,  90  111.  470  ;  Bearss  v.  Cop- 
ley, 10  N.  Y.  93  ;  Rouse  v.  Whited,  25  N.  Y.  170  (82  Am. 
Dec.  342,  and  note).  We  are  of  the  opinion,  therefore, 
that  the  court  erred  in  refusing  to  admit  in  evidence  the 
entries  made  by  Mr.  Sturgis  in  his  books  of  private  ac- 
count,  explanatory  of  the  indorsement  on  the  note,  and 
in  not  submitting  to  the  jury  the  contested  questions  of 
fact  in  the  case.  The  judgment  must  therefore  be  re- 
versed, and  a  new  trial  ordered.  Reversed. 
39  Ob.— 35. 
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Decided  22  July,  1902. 
MBSSINGEB  r.  UNIOK  WAREHOUSE  COMPANY. 

[65  Pac.  806.] 

Disputed  Questions  of  Fact  are  fob  the  Jury. 

1.  Where  there  Is  a  conflict  of  testimony  a»  to  the  facts  Involved,  or  where 
dlflTerent  deductions  may  be  drawn  ftom  the  undisputed  fiocts,  the  Jury  must 
weigh  the  testimony  and  determine  Its  effect. 

Landlord  and  Tenant— Joint  Tenancy  in  Crop. 

2.  An  agreement  betweeq  a  landowner  and  an  occupier  of  his  land  that  the 
latter  may  have  the  use  of  the  premises  for  a  stated  share  of  the  crop  oonstltutcK 
the  parties  tenants  in  common  of  the  crop— and  the  owner  may  at  his  pleasure 
and  without  the  consent  of  the  occupier  take  possession  of  his  share  of  the  crop: 
Cooper  V.  McOrew^  8  Or.  827,  applied. 

From  Sherman  :,  W.  L.  Bradshaw,  Judge. 

Unsuccessful  replevin  by  F.  R.  Messinger  against  the 
Union  Warehouse  Company.  Affirmed. 

For  appellant  there  was  a  brief  over  the  name  of  Hunt- 
ington &  Wilson,  with  an  oral  argument  by  Mr.  J.  B. 
Huntington, 

For  respondent  there  was  a  brief  over  the  names  of 
William  H,  Wilson  and  /.  B,  Hosford,  with  an  oral  argu- 
ment by  Mr.  Wilson, 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  the  possession  of  four  hun- 
dred and  eight  sacks  of  wheat,  or  the  sum  of  $474.50, 
its  alleged  value,  in  case  possession  thereof  can  not  be 
secured.  The  following  statement  of  facts  is  deemed 
essential  to  a  clear  understanding  of  the  questions  in- 
volved :  Congress  on  February  25,  1867,  granted  to  the 
State  of  Oregon,  to  aid  in  the  construction  of  a  wagon  road 
from  The  Dalles  to  Fort  Boise,  the  ''alternate  sections  of 
public  lands  designated  by  odd  numbers  to  the  extent  of 
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three  sections  in  width  on  each  side  of  said  road,"  which 
the  state  on  October  20, 1868,  granted  to  The  Dalles  Mili- 
tary Road  Company,  and,  the  title  thereto  becoming 
vested  by  mesne  conveyances  in  the  Eastern  Oregon 
Land  Company,  a  corporation,  the  latter  company  se- 
cured a  patent  therefor.  For  several  years  prior  to 
January  8,  1900,  a  controversy  existed  between  said 
corporation  and  certain  settlers  upon  its  lands  respect- 
ing the  validity  of  the  title  thereto,  but  on  that  date  it 
was  settled  by  a  decree  of  the  Supreme  Court  of  the 
United  States,  confirming  the  title  in  the  corporation  : 
Wilcox  V.  Eastern  Or,  Land  Co,  176  U.  S.  51  (20  Sup.  Ct. 
269).  Prior  to  such  decree  one  George  Header,  having 
taken  possession  of  a  quarter  section  of  land  within  the 
limits  of  said  grant,  leased  the  same  to  the  plaintiff,  who, 
in  consideration  thereof,  agreed  to  give  him  in  sacks  at 
Moro,  in  said  county,  one  fourth  of  the  crop  of  grain  to 
be  raised  thereon  in  the  season  of  1900,  and  in  pursuance 
of  the  demise  the  plaintiflF  entered  into  possession  and 
sowed  it  to  wheat  in  the  fall  of  1899.  After  said  decree 
was  rendered,  the  plaintiff,  having  been  notified  that 
unless  he  leased  said  land  from  the  corporation  a  new 
tenant  would  be  put  in  possession,  informed  Meader  of 
the  threat,  and  on  March  17,  1900,  entered  into  a  con- 
tract with  said  corporation  whereby  he  agreed  to  give  it 
one  fourth  of  the  wheat  to  be  harvested  from  said  land 
during  that  year.  The  plaintiflF  having  threshed  the 
wheat  grown  on  said  land,  Meader,  on  August  31,  1900, 
claiming  to  be  entitled  to  one  fourth  of  the  crop  under 
his  lease  to  the  plaintiflF,  took  four  hundred  and  eight 
sacks  of  the  grain  and  delivered  the  same  to  the  defend- 
ant, which  issued  its  warehouse  receipts  therefor  with 
knowledge  of  plaintifiF's  claim  thereto.  The  complaint 
alleges  that  plaintiflF  is  the  owner  and  entitled  to  the  im- 
mediate possession  of  said  wheat,  which  is  of  the  value 
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of  $474.50,  and  that  in  consequence  of  the  taking  thereof 
he  has  been  damaged  in  the  sum  of  $100.  The  answer, 
after  denying  the  material  allegations  of  the  complaint, 
avers  that  plaintiff's  attornment  to  the  Eastern  Oregon 
Land  Company  was  collusive  and  made  in  bad  faith. 
The  reply,  having  denied  the  material  allegations  of  the 
new  matter  in  the  answer,  averred  the  facts  in  substance 
as  hereinbefore  stated.  A  trial  on  these  issues  having 
resulted  in  a  judgment  against  the  plaintiff,  he  appeals 
therefrom. 

1.  It  is  contended  that  the  uncontradicted  testimony 
shows  that  plaintiff  made  in  good  faith  a  valid  attorn- 
ment to  the  Eastern  Oregon  Land  Company,  to  avoid  an 
eviction  ;  and,  this  being  so,  Meader  had  no  right  to  the 
wheat  which  he  unlawfully  took,  and  hence  the  court 
erred  in  refusing  to  instruct  the  jury,  when  so  requested, 
to  find  for  the  plaintiff.  That  good  faith  in  the  matter 
of  attornment  is  a  necessary  ingredient,  all  the  text-books 
on  the  subject  of  landlord  and  tenant  maintain ;  but 
what  constitutes  mala  fides  in  this  particular  is  problem- 
atical. It  is  admitted  that  the  plaintiff,  without  any  judg- 
ment or  decree  of  ouster,  entered  into  a  contract  with  the 
Eastern  Oregon  Land  Company,  by  the  terms  of  which  he 
admitted  that  it  was  the  owner  of  the  paramount  title  ; 
and  the  testimony  shows  that  said  corporation  employed 
counsel  for  him,  from  which  it  might  be  inferred  that  it 
agreed  with  him  to  pay  the  expenses  incident  to  the  trial. 
We  do  not  wish  to  be  understood  as  intimating  that  a 
valid  attornment  can  not  be  made  to  one  having  a  title 
paramount  to  that  of  the  landlord  without  such  ouster, 
for  the  weight  of  authority  is  the  other  way  :  Moffat  v. 
Strong,  9  Bosw.  57.  But,  from  the  fact  that  the  attorn- 
ment was  made  under  the  circumstances  indicated,  the 
jury  might  infer  collusion  ;  and,  when  considered  in  con- 
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nection  with  the  othen  fact  that  the  Eastern  Oregon  Land 
Company  employed  counsel  for  plaintiff,  it  was  for  the 
jury,  and  not  the  court,  to  pass  upon  the  issue  of  good 
faith.  When  there  is  any  evidence,  however  slight,  cal- 
culated to  prove  any  fact  in  a  case,  it  is  the  province  of 
the  jury  to  weigh  it  and  determine  its  effect:  Smith  v. 
Shattuck,  12  Or.  362  (7  Pac.  335);  Patterson  v.  Hayden, 
17  Or.  238  (11  Am.  St.  Rep.  822,  21  Pac.  129,  3  L.  R.  A. 
529);  Church  v.  Melville,  17  Or.  413  (21  Pac.  387);  Salo- 
mon V.  Cress,  22  Or.  177  (29  Pac.  439).  The  inference  of 
mala  fides  which  the  jury  might  have  drawn,  as  intimated, 
was  evidence  upon  the  subject  to  be  considered  by  them  ; 
and,  this  being  so,  no  error  was  committed  in  refusing  to 
instruct  as  requested . 

2.  The  court  refused  to  charge  the  jury,  as  requested 
by  plaintiff's  counsel,  to  the  effect  that  a  lease  of  real 
property  for  a  share  of  the  crop  to  be  grown  thereon, 
containing  no  express  reservation  of  rent,  vested  the 
lessee  with  the  title  to  the  entire  crop,  in  which  the  lessor 
had  no  interest  or  title  until  his  share  was  segregated 
and  delivered  to  him,  and  that  he  could  not  take  any 
part  thereof  without  the  lessee's  consent,  but  instructed 
the  jury,  in  substance,  that  if  they  should  find  that  the 
relation  of  landlord  and  tenant  existed  between  Meader 
and  the  plaintiff,  and  was  not  terminated  by  the  latter' s 
attornment,  his  agreement  to  pay  one  fourth  of  the  grain 
raised  on  the  land  made  each  a  tenant  in  common  of  the 
wheat,  whereby  the  lessor  had  a  right  to  take  his  share 
of  the  crop  without  the  lessee's  consent.  Exceptions 
having  been  taken  to  the  court's  refusal  to  charge  as  re- 
quested, and  to  the  giving  of  the  instruction  complained 
of,  it  is  maintained  by  plaintiff's  counsel  that  errors  were 
thereby  committed.  The  question  presented  by  these 
exceptions  is  whether  an  agreement  to  cultivate  land  on 
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shares,  in  the  absence  of  any  express  words  on  the  sub- 
ject as  indicating  a  contrary  intention,  constitutes  a  lease 
in  which  the  parties  sustain  the  relation  of  landlord  and 
tenant,  or  whether  the  owner  impliedly  reserves  an 
interest  in  the  crop,  which  he  may  take  without  the 
occupier's  consent.  If  the  former  theory  be  adopted,  it 
follows  that  the  landlord  has  no  title  to  any  part  of  the 
crop  until  it  has  been  delivered  to  him  ;  the  entire  yield 
of  the  demised  premises  being  the  property  of  the  tenant, 
who  may,  if  dishonest,  dispose  of  it  to  the  landlord's 
prejudice,  or,  if  financially  embarrassed,  whose  credit- 
ors may  seize  it  by  legal  process  for  the  payment  of  their 
debts.  To  give  to  an  agreement  of  this  character  such 
a  construction  would  necessarily  result  in  either  the  exe- 
cution of  written  leases  in  which  the  rent  reserved  will 
be  burdened  with  a  lien  in  express  words  impressed  upon 
the  entire  crop  for  the  benefit  of  the  landlord,  or  the 
terms  of  leasing  land  will  be  made  so  burdensome  that 
men  of  moderate  means,  who  are  strangers  in  a  com- 
munity and  unable  to  secure  the  payment  of  rent,  will 
be  compelled  to  remain  dependent  servants,  instead  of 
becoming  independent  masters.  If  the  opposite  system 
is  to  prevail,  the  owner  of  the  land  will  have  a  title  to 
an  undivided  interest  in  the  products  of  the  premises  for 
the  use  thereof.  Such  construction  of  their  agreement 
prevents  a  tenant  from  transferring  or  mortgaging  a 
greater  interest  in  the  crop  than  he  owns,  and  limits  the 
recovery  of  his  creditors  to  his  share  only. 

In  Cooper  v.  McGrew^  8  Or.  327,  a  crop  of  wheat  having 
been  raised  upon  land  under  an  agreement  that  the  owner 
of  the  premises  should  have  the  first  five  hundred  bushels 
that  were  threshed  from  the  grain  grown  thereon,  as  com- 
pensation for  the  use  thereof,  it  was  held  that  such  an 
agreement  rendered  the  owner  a  tenant  in  common  with 
the  person  who  raised  the  grain,  and  that  the  latter  could 
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not  sell  or  mortgage  a  greater  interest  than  he  owned 
therein.  In  that  case  the  measure  of  wheat  agreed  upon 
for  the  use  of  the  premises  was  not  a  share,  in  the  sense 
of  being  a  proportional  part  of  the  quantity  raised  ;  for, 
if  less  or  no  more  than  so  stipulated  had  been  produced, 
the  entire  crop  would  have  been  the  property  of  the  owner 
of  the  land.  Mr.  Freeman,  in  his  work  on  Cotenancy 
and  Partition  (section  100),  discussing  the  question  under 
consideration,  says,  '*  Every  form  of  agreement  by  which 
land  is  let  to  one  who  is  to  cultivate  the  same,  and  give  the 
owner  as  compensation  therefor  a  share  of  the  produce, 
creates  a  tenancy  in  common  in  the  crops."  The  state- 
ment thus  made  is  evidently  much  broader  than  is  war- 
ranted by  the  decisions  of,  the  courts  of  this  country,  in 
speaking  of  which  it  is  said  in  a  note  to  the  case  of  Put- 
nam V.  Wise,  1  Hill  (N.  Y.),  234  (37  Am.  Dec.  309),  **  The 
cases  are  in  almost  hopeless  conflict  as  to  what  is  the 
true  construction  of  an  agreement  between  the  owner 
and  the  occupier  of  land  for  its  cultivation  on  shares, 
and  as  to  the  rights  of  the  respective  parties  in  the  land 
and  in  the  crops."  The  editors  of  the  American  Deci- 
sions, in  the  notes  to  the  case  adverted  to,  have  collated 
the  decisions  compatible  with  the  doctrine  announced  in 
the  principal  case,  from  which  it  appears  that,  in  the 
absence  of  any  stipulation  evidencing  a  contrary  inten- 
tion of  the  parties,  the  rule  that  an  agreement  by  which 
land  is  let  to  be  cultivated  for  a  share  of  the  crops  does 
not  constitute  a  lease,  but  that  the  owner  and  occupier 
are  tenants  in  common  of  the  products  of  the  soil,  pre- 
vails in  the  following  states  :  Alabama,  Maryland,  Mich- 
igan, New  Hampshire,  New  Jersey,  New  York,  and 
Vermont.  We  believe  the  rule  adopted  in  those  states 
is  conducive  of  the  best  interests  of  the  respective  parties, 
and,  while  the  person  who  agrees  to  cultivate  the  land 
for  a  part  of  the  crop  has  possession  of  the  premises,  he 
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and  the  owner  thereof  are  tenants  in  common  of  the 
products  to  be  divided,  and  the  latter  impliedly  reserves 
the  right  to  remove  his  share,  if  necessary,  without  the 
consent  of  the  occupier.  Such  being  the  general  under- 
standing of  the  rule  announced  in  Cooper  v.  McQrew^  8 
Or.  327,  it  must  be  assumed,  in  the  absence  of  anything 
to  the  contrary,  that  Meader  and  the  plaintiff  entered  into 
their  contract  under  such  conception  of  the  law ;  and, 
this  being  so,  no  error  was  committed  in  refusing  to 
charge  as  requested,  or  in  giving  the  instruction  com- 
plained of,  and  hence  the  judgment  is  affirmed. 

Affirmbd. 
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AliBERSON  V.  EliK  CREEK  MINIKG  COMPANY. 

[65Pac.ir78.] 

Tbial— Disputed  Questions  op  Fact. 

1.  Where  evidence  on  a  material  point  Is  conflicting  the  Jury  are  the  proper 
persons  to  determine  the  fact. 

Chattei^— Tbade  Fixtures— Annexation  to  Realty. 

2.  The  strict  rule  that  whatever  Is  afllxed  to  the  soil  becomes  part  of  the 
realty  has  been  much  relaxed  in  favor  of  trade  and  modem  business  require- 
ments, and  In  many  instances  the  personal  quality  of  the  chattel  Is  retained  even 
though  there  be  an  appreciable  annexation ;  thus,  under  an  opUon  contract  for 
the  purchase  of  a  mine,  the  purchasers  were  to  take  possession  and  develop  the 
mine,  until  they  should  either  buy  It  or  surrender  possession.  Such  purchasers 
gave  a  mortgage  on  personalty  which  they  attached  to  the  mine  for  its  develop- 
ment, and  which  was  so  placed  that  it  could  be  removed  if  the  option  to  purchase 
was  not  exercised.  The  option  was  exercised,  but  the  purchasers  subsequently 
forfeited  the  mine  to  the  owners.  The  mortgage  on  such  personalty  was  executed 
prior  to  exercising  the  option  to  purchase  and  recorded  after  the  option  had  been 
liccepted  but  before  the  forfeiture  to  and  repossession  by  the  owners.  Heid,  that 
such  purchasers  were  entitled  to  remove  such  fixtures  as  were  placed  on  the  mine 
for  the  temporary  purpose  of  testing  its  value,  and  had  the  right  to  treat  them  a^ 
personalty,  and  to  mortgage  them,  and  that,  on  the  subsequent  forfeiture,  the 
owners  and  their  subsequent  grantees  took  the  property  subject  to  the  chattel 
mortgage :  Landigan  v.  Mayer ^  82  Or.  245,  applied. 

Annexation  of  Chattels— Importance  of  Intention. 

3.  In  determining  whether  a  chattel  has  become  part  of  the  realty  on  which 
it  has  been  placed,  the  intention  of  the  party  who  put  it  there  is  an  important 
factor  to  be  ascertained ;  and  in  so  doing  all  the  acts  of  such  party  must  be 
considered,  since  those  are  assumed  to  be  the  outward  manifestations  of  the 
mental  process  within. 
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Mortgage  of  Chattels  Affixed  to  Realty  by  Intending  Buyer. 

4.  Where  a  prospective  purchaser  of  realty  who  Is  In  possession  under  an 
option  to  purchase,  places  on  the  property  trade  chatt^els  which  are  not  necessa- 
rily intended  to  be  permanent, and  erives  a  chattel  mortgage  on  them  before  exer- 
cising the  right  to  purchase,  the  subsequent  relinquishment  of  the  property  to 
the  vendors  with  the  chattels  thereon  does  not  affect  the  right  of  the  chattt*! 
mortgagee. 

Evidence  on  Conceded  Point. 

5.  It  is  not  error  to  exclude  evidence  on  a  matter  conceded,  for  manifestly  no 
one  can  be  injured  thereby. 

Instructing  Jury— Question  of  Fact. 

tf.  Where,  on  an  issue  as  to  whether  personalty  was  converted  Into  really, 
matters  offset  are  involved  pertinent  for  the  Jury,  the  court  can  not  instruct  that 
what  was  done  was,  as  a  matter  of  law,  a  conversion. 

Replevin— Sufficiency  of  Description. 

7.  Where  property  sought  to  be  recovered  as  personalty  had  been  built  into 
a  tramway,  the  description  of  it  as  **steel  rails,  spikes,  bolts,"  etc.,  is  sufficient,  as 
it  is  only  necessary  to  describe  it  so  that  it  may  be  determined  what  property  is 
involved. 

Evidence  of  Intention  to  Affix  Chattels  to  Realty. 

8.  In  ascertaining  whether  personalty  placed  on  real  property  has  been 
thereby  converted  into  realty,  the  llact  that  it  was  placed  there  by  one  who  had 
an  option  to  purchase,  for  the  purpose  of  improving  or  developing  the  property, 
and  with  an  intention  of  buying,  is  not  conclusive  evidence  of  an  intention  to 
make  the  chattel  a  permanent  accession  to  the  freehold. 

From  Union  :   Robert  Eakin,  Judge. 

Action  of  replevin  by  J.  L.  Alberson  against  the  Elk 
Creek  Gold  Mining  Company  to  recover  possession  of 
sundry  chattels  that  he  might  foreclose  a  chattel  mort- 
gage thereon.  The  facts  in  detail  appear  in  the  opinion 
of  the  court.  Defendant  appeals  from  a  judgment  for 
the  plaintiff.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thos,  H.  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  J.  M.  Carroll. 
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Mr.  Justice  Wolverton  delivered  the  opinion. 

W.  T.  Wright,  J.  C.  Moreland,  and  J.  T.  Wright,  be- 
ing the  owners  of  a  mine  known  as  the  * 'Robert  Emmet 
Quartz  Lode,"  entered  into  an  agreement  with  John  H. 
and  Frank  J.  Davey,  August  8,  1899,  by  the  terms  of 
which  they  executed  a  deed  thereto  in  favor  of  the 
Daveys,  and  placed  the  same  in  escrow,  to  be  delivered 
to  them  upon  condition  that  they  enter  into  possession 
thereof,  do  certain  development  work,  and  make  such 
improvements  as  they  might  deem  necessary  to  put  it  in 
a  producing  condition;  they  to  elect  whether  they  would 
purchase  the  same,  and  accept  the  deed,  within  six 
months.  It  was  further  agreed  that,  in  case  the  Daveys 
should  elect  to  purchase,  they  would  pay  therefor  $5,000 
in  cash,  and  execute  four  promissory  notes  for  $5,000 
each,  payable  three,  six,  nine,  and  twelve  months  from 
February  8,  1900,  the  deed  to  remain  in  escrow  until  all 
notes  were  fully  paid ;  but  that,  in  case  of  default  in 
payment  of  any  of  them,  or  any  part  of  either,  time  being 
made  of  the  essence  of  the  contract,  they  were  to  forfeit 
all  their  rights  in  and  to  the  mine,  and  all  moneys  there- 
tofore paid.  It  was  also  agreed  that  the  Daveys  should 
pay  for  all  supplies  furnished  and  labor  done  on  said 
mine,  not  allow  any  lien  to  be  placed  thereon,  and  should 
save  the  owners  harmless  from  any  and  all  liens  for  labor 
or  supplies  of  any  kind  and  nature  upon  the  mine  ;  and 
that,  in  case  they  should  elect  not  to  take  the  mine  under 
the  option,  they  should  immediately  surrender  the  same. 
After  entering  into  possession,  the  Daveys  purchased  of 
the  plaintiff  certain  property,  which  was  subsequently 
included  in  their  chattel  mortgage  to  him,  consisting 
of  eleven  thousand  two  hundred  and  fifty  pounds  of 
steel  rails,  four  hundred  pounds  spikes,  three  hundred 
and  twelve  pounds  fish  plates,  thirty-four  and  one  half 
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pounds  bolts,  two  ore  cars,  two  half-inch  wire  cables 
four  hundred  feet  long,  break  station,  ore  bins,  and  other 
material  for  the  tramway,  one  Montgomery  whim,  with 
two  ore  buckets  and  one  set  of  trucks,  and  sundry  tools 
and  supplies.  With  this  material  they  constructed  a 
complete  system  for  hoisting  and  conveying  ore  from 
the  mine  and  depositing  it  in  the  bins.  The  whim  is 
situated  at  the  shaft,  rests  upon  a  timber  foundation,  is 
attached  to  and  connected  with  the  shaft  house,  and  is 
utilized,  with  the  wire  cable,  buckets,  and  trucks,  in 
hoisting  the  ore  from  the  mine.  The  steel  rails  form  a 
tramway  or  car  track  extending  one  thousand  and  twenty 
feet  from  the  shaft  on  a  level  to  the  break  station,  thence 
four  hundred  and  twenty  feet  down  an  incline  to  the  ore 
bins.  They  are  spiked  to  wooden  ties  resting  upon  the 
ground,  and  the  fish  plates  and  bolts  sei*ve  to  connect 
them.  The  break  station  is  built  of  timbers,  and  con- 
sists of  a  drum  resting  upon  a  substantial  foundation, 
over  which  a  wire  rope  or  cable  runs,  and  is  utilized  to 
draw  the  cars  along  the  incline  to  and  from  the  ore  bins. 
The  bins  are  constructed  of  timbers  and  plank,  and  the 
cars  are  used  upon  the  tramway  for  transporting  the  ore, 
which  is  dumped  into  them  from  the  buckets  at  the  whim, 
to  the  break  station,  and  thence  to  the  ore  bins.  This 
action  is  to  recover  the  possession  of  the  said  personal 
property.  It  is  alleged  in  the  complaint  that  John  H. 
and  Frank  J.  Davey,  on  February  1, 1900,  executed  and 
delivered  to  the  plaintiff  a  chattel  mortgage  thereon, 
which  was  duly  filed  and  recorded  March  20,  1900,  and 
his  right  to  the  possession  is  founded  upon  this  mort- 
gage. The  defendant  claims  title  by  virtue  of  a  convey- 
ance by  deed  from  W.  T.  Wright  and  J.  C.  Moreland  of 
an  undivided  thirteen  sixteenths  of  the  mine,  with  its 
appurtenances.  Judgment  was  for  the  plaintiff,  and  the 
defendant  appeals. 
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When  the  plaintiff  submitted  his  evidence  and  rested, 
the  defendant  moved  for  a  nonsuit,  which  was  denied, 
and  the  principal  controversy  is  as  to  whether  the  court 
committed  an  error  in  so  doing.  There  was  evidence 
tending  to  show  that  the  Daveys  purchased  the  larger 
portion  of  the  property  from  the  plaintiff,  and,  being  in- 
debted to  him  in  the  sum  of  $690.73,  gave  him  the  chattel 
mortgage  to  secure  its  payment,  bearing  at  the  left-hand 
margin,  opposite,  but  a  little  below,  the  signatures,  the 
date  "Feb.  1,  1900."  It  is  shown  by  a  certificate  of 
John  M.  Gilkison,  County  Recorder  of  Union  County, 
that  it  was  recorded  March  20  following.  This  instru- 
ment, and  the  note  evidencing  the  indebtedness,  payable 
in  forty-five  days  after  date,  were  offered  and  admitted  in 
evidence.  In  this  state  of  the  record,  the  plaintiff  testified 
as  follows  :  *'  I  went  to  Mr.  Davey  [Frank  J.] ,  and  told 
him  that  the  note  was  due,  and  I  wanted  the  money  ; 
that  I  wanted  to  get  it  settled  up,  or  I  wanted  the  prop- 
erty. Then  he  told  me  that  the  property  was  mine,  and 
I  could  come  and  take  it  at  any  time.  Shortly  after  that 
he  made  me  the  mortgage.  I  don't  just  remember  the 
date  when  I  went  to  him  and  demanded  the  property, 
and  he  turned  it  over  to  me."  He  fixes  the  date  as  being 
directly  after  the  note  became  due,  or  **some  time  about 
the  first  of  April,"  and  says  that  the  property  was  after- 
wards taken  from  his  possession  by  the  defendant.  He 
further  testifies  that  he  exercised  ownership  over  the 
property  by  giving  C.  E.  Davis,  a  director  of  the  defend- 
ant, permission  to  run  some  hay  over  the  tramway,  and 
locking  up  the  whim,  and  that  immediately  thereafter 
the  defendant  took  possession ;  that  some  time  in  May 
he  told  Davis  that  he  had  a  bill  of  sale  of  the  property, 
referring  to  the  chattel  mortgage,  which  he  showed  him. 
There  was  further  evidence  tending  to  show  that  Davis 
had  notice  of  its  existence. 
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Frank  J .  Davey  testified  that  he  had  turned  the  mort- 
gaged property  over  to  the  plaintiff  some  time  in  April ; 
that  the  property  was  placed  upon  the  mine  for  the  pur- 
pose of  developing  it,  doing  developing  work  under  the 
option  ;  that  '*it  was  placed  there  in  a  temporary  manner 
at  the  time,  in  such  manner  that  it  could  be  removed  if 
we  decided  not  to  exercise  the  option ;"  that  the  whim 
has  been  moved  three  or  four  times  ;  that  the  property 
could  be  removed  without  detracting  from  the  value  of 
the  realty  ;  that  it  is  used  for  the  extraction  of  the  ore 
from  the  mine,  and,  when  that  is  accomplished,  there  will 
be  no  further  use  for  it ;  that  they  accepted  the  option  to 
purchase  on  the  seventh  day  of  February,  1900 ;  that 
they  executed  the  mortgage  to  plaintiff  prior  to  that  time 
namely,  on  the  first  day  of  February  ;  that  they  subse- 
quently forfeited  the  mine,  and  it  went  back  to  the  origi- 
nal parties  from  whom  they  had  taken  the  option ;  and 
that,  when  they  turned  the  personal  property  over  to  the 
plaintiff,  they  did  it  to  satisfy  the  debt.  On  cross-exami- 
nation he  further  testified  that  the  property  was  put  on 
the  mine  to  be  used  in  getting  the  ore  out,  to  see  if  the 
mine  would  pay,  and  to  develop  the  property.  John  T. 
Wright,  one  of  the  original  owners,  testified  that  the 
Daveys  forfeited  the  mine  under  their  agreement,  and 
that  when  he  went  to  take  possession  for  the  owners  he 
found  it  in  the  possession  of  Lawrence  Painter,  repre- 
senting the  owners,  '*and  the  personal  property  that  had 
been  put  on  the  mine"  in  charge  of  the  same  person  for 
Mr.  Alberson ;  and  that  he  recognized  Painter  as  hold- 
ing possession  in  the  dual  capacity  indicated,  made  no 
objection  thereto,  and  so  reported  to  the  other  owners. 
Painter  had  been  authorized  to  take  charge  of  the  mine 
by  W.  T.  Wright,  and  had  been  in  possession  about 
twenty-four  hours.     Subsequently,  W.  T.  Wright  and  J. 
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C.  Moreland  conveyed  the  undivided  thirteen  sixteenths 
interest  to  the  defendant. 

1.  It  is  first  insisted  that  by  reason  of  plaintiff's  state- 
ment that  he  obtained  the  mortgage  shortly  after  the  not^ 
became  due,  which  was  forty-five  days  after  February  1, 
and  of  the  fact  that  it  was  not  filed  until  March  20,  it  con- 
clusively appears  that  it  was  not  executed  until  about  the 
latter  date.  It  is  manifest  that  the  plaintiff  became  some- 
what confused  in  his  statement,  and  it  is  not  quite  clear 
what  idea  he  intended  to  convey  by  the  remark  alluded 
to  ;  but  there  was  ample  evidence  to  go  to  the  jury  indi- 
cating that  the  mortgage  was  in  reality  executed  and  de- 
livered on  February  1.  It  bears  that  date,  which  is  itself 
prima  facie  evidence  of  the  fact,  and  Frank  J .  Davey  testi- 
fies to  it  directly  ;   hence  this  objection  is  without  merit. 

2.  It  is  next  insisted  that  the  property  in  controversy, 
being  affixed  to  the  mine,  became  a  part  of  the  realty, 
and  therefore  insusceptible  of  incumbrance  by  a  chattel 
mortgage.  And  in  this  connection  it  is  urged  that  the 
Daveys  having  declared  their  option,  converted  their 
agreement  with  the  Wrights  and  Moreland  into  a  con- 
tract to  purchase,  and  not  having  reserved  this  property 
at  that  time,  it  became  the  property  of  the  mine  owners, 
and  went  to  them  under  forfeiture,  and  hence  they  were 
not  entitled  to  sever  it  from  the  freehold,  or  to  deliver 
possession  to  the  plaintiff.  Latterly,  the  strict  rule  that 
whatsoever  is  affixed  to  the  soil  partakes  of  the  nature 
and  becomes  a  part  of  the  realty  itself  has  been  much 
relaxed,  to  meet  the  requirements  of  manufacturing  in- 
dustries and  trade  relations,  so  that  now  the  question 
whether  an  article  of  personalty,  in  its  original  state, 
has  become  a  part  of  the  freehold,  depends  upon  three 
conditions:    annexation,  real  or  constructive;    adapta- 
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bility  to  the  use  or  purpose  of  the  realty  to  which  it  is 
attached  ;  and  the  intention  of  the  party  making  the 
annexation  to  make  it  a  permanent  accession  to  the  free- 
hold :  Henkle  v.  Dillon,  15  Or.  610  (17  Pac.  148);  Lan- 
digan  v.  Mayer,  32  Or.  246  (67  Am.  St.  Rep.  521,  51  Pac. 
649) ;  Tillman  v.  De  Lacey,  80  Ala.  103  ;  Binkley  v.  Fork- 
ner,  117  Ind.  176  (19  N.  E.  753,  3  L.  R.  A.  33).  This 
rule  is  without  application,  however,  where,  by  reason 
of  the  manner  of  annexation,  the  chattel  loses  its  identity 
or  distinctive  character  as  such,  and  becomes  so  insepa- 
rably a  part  of  the  freehold  as  that  it  can  not  be  detached 
without  material  injury  thereto,  or  without  substantial 
impairment  of  the  value  of  the  chattel, — such  as  the 
brick  or  timber  contained  in  the  walls  of  a  building,  or 
the  stones  of  a  foundation  upon  which  the  structure  is 
erected  {Stvord  v.  Low,  122  111.  487, 13  N.  E.  826) ;  other- 
wise, the  character  as  a  chattel  may  be  maintained  as 
personalty,  although,  annexed  to  the  realty,  and  though 
it  has  adaptation  to  the  use  to  which  the  riealty  is  sub- 
jected by  the  convention  of  the  parties  affected,  or  by 
the  intention  or  purpose  of  the  party  making  the  annex- 
ation. In  the  case  at  bar  there  were  annexation  and 
adaptability,  so  that  the  question  of  intention  only  re- 
mains, and  that  is  a  mixed  question  of  fact  and  law. 
The  fact  comprises  the  intention,  and  when  this  is  ascer- 
tained the  law  fixes  the  status  :  Allen  v.  Mooney,  130  Mass. 
155  ;  Philadelphia  M.  &  Trust  Co.  v.  Miller,  20  Wash.  607 
(56  Pac.  382);  Tillman  v.  De  Lacey,  80  Ala.  103  and  83 
Ala.  155  (3  South.  294). 

3.  We  may,  in  this  place,  for  the  purpose  of  perspi- 
cuity, very  properly  employ  the  language  of  Knowlton, 
J.,  in  Hopewell  Mills  v.  Taunton  Sav.  Bank,  150  Mass.  519 
(15  Am.  St.  Rep.  235,  23  N.  E.  327,  6  L.  R.  A.  249), 
wherein  it  is  said  that    **The  intention  to  be  sought  is 
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not  the  undisclosed  purpose  of  the  actor,  but  the  inten- 
tion implied  and  manifested  by  his  act.  It  is  an  intention* 
which  settles  not  merely  his  own  rights,  but  the  rights 
of  others  who  have  or  may  acquire  interests  in  the  prop- 
erty. They  can  not  know  his  secret  purpose ;  and  their 
rights  depend,  not  upon  that,  but  upon  the  inferences  to 
be  drawn  from  what  is  external  and  visible.  In  cases  of 
this  kind  every  fact  and  circumstance  should  be  consid- 
ered which  tends  to  show  what  intention,  in  reference  to 
the  relation  of  the  machine  to  the  real  estate,  is  properly 
imputable  to  him  who  put  it  in  position."  The  jury  had 
to  do  with  the  intention,  and  there  was  evidence  perti- 
nent from  which  they  might  reasonably  infer  that  the 
Daveys  had  no  purpose  of  permanently  annexing  the 
property  to  the  freehold  at  the  time  their  system  of  rais- 
ing and  transporting  the  ore  was  put  in  operation.  They 
had  not  then  concluded  to  purchase,  and  Frank  Davey 
says  that  the  property  was  placed  into  position  "in  a 
temporary  manner  at  the  time, — in  such  manner  that  it 
could  be  removed  if  w^e  decided  not  to  exercise  the  op- 
tion ;"  and,  on  cross-examination,  that  the  property  was 
put  on  the  mine  to  assist  in  getting  the  ore  out  to  see  if 
the  mine  would  pay,  and  to  assist  in  developing  the  prop- 
erty. Then  the  fact  that  the  chattel  mortgage  was  given 
shows  a  treatment  of  the  property  in  consonance  with 
the  idea  that  the  annexation  was  not  designed  to  be  per- 
manent. Nor  does  the  language  of  the  agreement  pre- 
clude the  controversy.  The  plain  interpretation  thereof 
is  that  the  Daveys  were  to  pay  for  all  supplies  and  labor 
furnished,  and  were  to  save  the  owners  harmless  from 
any  and  all  liens  for  such  labor  and  supplies.  The  pur- 
pose was  to  protect  the  mine  from  any  liens  for  labor  or 
supplies  furnished  the  Daveys  while  prosecuting  their 
development  work,  and  after  that,  if  there  was  any  agree- 
ment to  purchase  under  the  option,  while  conducting  the 
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mine,  until  the  owners  were  fully  paid,  so  as  to  protect 
their  security.  There  is  no  stipulation  anywhere  in  the 
contract  that  improvements  put  upon  the  mine  for  doing 
development  work  in  the  temporary  stage  or  while  the 
option  remained  open  should  be  forfeited  in  case  the 
Daveys  should  not  decide  to  purchase.  They  were  per- 
mitted to  make  such  improvements  as  they  might  deem 
necessary  to  put  the  mine  in  a  producing  condition  ;  but 
this  stipulation,  read  with  the  context,  has  more  especial 
reference  to  driving  tunnels,  and  the  like,  in  developing 
the  mine,  and  does  not  necessarily  comprise  the  instru- 
mentalities by  which  the  work  was  to  be  carried  on. 
While  the  option  continued,  the  Daveys  were  licensees, 
coupled  with  an  interest,  and  their  position  can  not  be 
assimilated  to  that  of  lessees.  They  were  not  subject  to 
eviction  by  the  owners,  and  hence  were  entitled  to  remove 
such  fixtures  as  were  placed  upon  the  mine  for  the  tempo- 
rary purpose  of  testing  its  value,  and  thereby  to  enable 
them  to  determine  whether  it  would  be  a  good  business 
venture  to  elect  to  purchase  while  the  option  remained 
open.  There  was  no  express  agreement  or  stipulation 
between  the  parties  that  the  Daveys  might  remove  such 
improvements,  but  we  are  of  the  opinion  that,  under  the 
conditions  prevailing,  the  law  implied  one :  Merchants^ 
Nat.  Bank  v.  Stanton,  55  Minn.  211  (56  N.  W.  821, 43  Am. 
St.  Rep.  491);  Moore  y.Vallentine,  77  N.  C.  188. 

4.  When,  however,  the  option  was  converted  into  a 
contract  to  purchase,  the  parties  thereto  sustained  a  very 
diflFerent  relation  ;  and  it  may  be  conceded  for  the  pur- 
poses of  this  case  that  the  Daveys  could  not  then  have 
removed  these  improvements.  But,  having  the  right  to 
remove  the  property  if  they  did  not  intend  to  attach  or 
annex  it  permanently  to  the  freehold  so  as  to  become  a 
39  Or.— 36. 
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component  part  of  it  while  the  option  remained  open, 
they  had  the  right  to  treat  it  as  personalty,  and  to  mort- 
gage it,  until  precluded  by  their  election  to  purchase. 
If,  therefore,  the  property  went  to  the  owners  under  the 
Daveys'  election  to  purchase,  and  the  consequent  forfeit- 
ure, they  took  it  cum  onere,  its  status  being  fixed,  so  far 
as  the  mortgagee  was  concerned,  prior  to  the  election. 

But  it  is  urged  that  the  owners,  through  the  Daveys' 
election  and  the  forfeiture  to  them,  became  purchasers 
of  the  property  bona  fide,  and  without  notice  of  the  exist- 
ence of  the  plaintiff's  mortgage,  and  that  the  defendant 
mining  company,  although  it  had  notice  of  the  mortgage, 
was  a  purchaser  from  an  innocent  purchaser,  and  there- 
fore it  has  the  better  title.  The  election  to  purchase  was 
declared  February  7.  The  mortgage,  although  it  may 
have  been  executed  prior  to,  was  not  recorded  until,  March 
20 ;  but  the  forfeiture  was  not  declared  nor  possession 
taken  by  the  owners  until  May,  so  that  they  were  charged 
with  constructive  notice  at  that  time  by  the  record.  Now, 
going  back  to  the  election  to  purchase,  when  that  was 
done,  the  property  became  a  part  of  the  freehold  in  the 
status  it  had  then  assumed  ;  the  owners  paid  nothing  of 
value  for  it ;  and  it  is  diflBcult  to  see  how  a  forfeiture 
could  give  them  the  standing  of  a  purchaser  in  good 
faith.  We  are  satisfied  that  it  could  have  no  such  effect. 
This  answers  the  appellant's  objection,  also,  to  the  court's 
instruction  No.  11. 

Mr.  Wright,  while  a  witness  for  the  defendant,  was 
not  permitted  to  testify  as  to  whether  the  Daveys  made 
any  reservation  of  this  property  when  they  turned  the 
mine  back  to  the  owners,  and  the  action  of  the  court  in 
this  regard  is  assigned  as  error.  It  is  apparent  from  what 
has  been  said  that  it  could  make  no  difference  whether 
they  made  such  a  reservation  or  not.     The  plaintiff's  in- 
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terest  attached  long  prior  to  this  time,  and  his  lien  con- 
tinues on  the  property  in  the  possession  of  the  defendant. 

5.  Appellant  next  complains  that  one  Lindgreen  was 
not  permitted  to  testify  that  the  whim  was  the  only  in- 
strumentality provided  for  raising  ore  from  the  lower 
levels  and  keeping  the  mine  clear  of  water ;  but  the  use 
to  which  the  whim  was  put  was  a  matter  conceded,  and 
the  testimony  could  not  strengthen  it,  so  the  appellant 
was  not  injured  by  its  rejection. 

Exceptions  were  noted  to  some  instructions  of  the  court 
and  the  refusal  to  give  others  asked,  and  errors  have  been 
predicated  thereon.  They  all  relate  to  some  phase  of  the 
inquiry  touching  the  requisite  conditions  for  changing 
the  status  of  personalty  into  realty  where  used  in  con- 
nection with  the  freehold.  Those  given  proceed  upon 
correct  principles,  are  in  accord  with  the  law  as  above 
declared,  and  are  therefore  unobjectionable. 

6.  Instructions  1,  2,  and  6  requested  and  refused  are 
based  upon  the  theory  that  the  court  should  instruct,  as 
a  matter  of  law,  that  by  what  was  done  the  personalty 
was  converted  into  realty.  This  was  not  allowable, 
because  matters  of  fact  were  involved  pertinent  for  the 
jury. 

7.  No.  3,  of  the  instructions  refused,  involved  the 
question  whether  the  steel  rails,  spikes,  fish  plates,  bolts, 
and  wire  cable,  after  they  had  been  built  into  a  tram- 
way, and  the  cable  attached  to  the  whim  and  break  sta- 
tion and  buckets  and  cars,  could  be  recovered  by  that 
description  without  designating  it  as  a  tramway,  break 
station,  etc.  If  this  property  retained  its  status  as  per- 
sonalty, it  was  only  necessary,  in  order  to  maintain  the 
action  for  its  recovery,  to  so  describe  it  as  that  it  might 
readily  be  determined  what  property  was  involved  in 
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the  controversy.     That  this  was  done  must  be  conceded, 
and  hence  the  description  was  suflficient. 

8.  Instruction  No.  4  of  the  list  so  refused  is  as  fol- 
lows :  "If  you  find  from  the  evidence  in  this  case  that 
the  Daveys  placed  this  property  sought  to  be  recovered 
on  the  Robert  Emmet  mine  in  a  substantial  manner  for 
the  purpose  of  developing  and  operating  said  mine  as  a 
mining  claim,  with  the  intention  of  acquiring  title  thereto 
under  this  contract,  and  that  the  property  and  the  im- 
provements were  suitable  and  necessary  to  the  develop- 
ment and  operation  of  the  mine,  then  I  instruct  you  that 
such  property,  when  so  placed  upon  said  mine,  became 
a  part  of  the  realty,  and  your  verdict  should  be  for  the 
defendant."  The  vice  of  the  instruction  consists  in  mak- 
ing the  placing  of  the  property  upon  the  mine,  with  in- 
tention of  acquiring  title  to  the  same,  tantamount  to  the 
intention  of  annexing  the  personalty  to  the  freehold  as  a 
permanent  accession.  It  does  not  follow  absolutely  that, 
because  there  was  an  intention  to  acquire  the  realty,  there 
was  an  intention  to  annex  the  personalty,  with  a  purpose 
of  making  it  a  component  part  of  the  realty.  Hence  this 
instruction  was  properly  refused. 

This  disposes  of  all  matters  involved  by  the  inquiry, 
and,  being  favorable  to  the  plaintiff,  the  judgment  will 
be  affirmed.  Affirmed. 


Decided  6  August;  rehearing  denied  7  October,  1901. 
OL.DENBURG   r.  OREGON   SUGAR  COMPANY. 

[65Pac.8fl9.] 

Harmless  Error  in  Admitting  Exhibit.* 

1.    An  error  In  admitting  oral  or  documentary  evidence  is  cured  by  a  proper 
instruction  to  disregard  such  evidence. 


♦Note.— On  this  point  see  State  v.  Birehard,  85  Or.  4H4,  and  State  v.  McDaniel, 
38  Or.  161.— Reporter. 
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Pond  as  Part  of  Realty— Evidence. 

2.  A  pond  on  a  tract  of  land  Is  part  of  the  property,  and  under  an  allegation 
of  injury  to  the  land  it  is  competent  to  show  the  uae  of  the  pond. 

Cross-examination  is  Limited  by  the  Direct  Examination. 

3.  A  cross-examination  can  not  be  extended  to  nutters  not  connected  with 
the  direct  examination ;  thus,  where  plain tifi's- witnesses  testified  In  relation  to 
objects  noted  on  a  map  of  the  premises  which  plaintiff  introduced  In  evidence, 
defendant  can  not  test  the  ae«curacy  of  their  knowledge  by  means  of  another  map 
that  has  not  been  offered  in  evidence. 

Assessment  List  as  Evidence  of  Value— Impeachment. 

4.  Under  a  statute  requiring  property  owners  to  furnish  the  assessor  with  a 
Hworn  list  of  their  taxable  possessions,  whereupon  the  officer  values  them  for 
taxation,  such  a  list  is  not  competent  evidence  of  a  previous  contradictory  state- 
ment for  the  purpose  of  impeachment. 

Relevancy  of  Testimony  Under  the  Pleadings. 

5.  It  is  not  competent  to  examine  or  cross-examine  witnesses  on  matters  not 
In  Issue  under  the  pleadings— proofs  must  follow  the  issues. 

Scope  of  Cross-Examination. 

6.  Though,  under  Hill's  Ann.  Laws,  1 837,  an  adverse  ];>arty  may  cross-examino 
a  witness  as  to  any  matter  stated  in  his  direct  examination,  or  connected  there- 
with, a  witness  in  an  action  for  damages  to  realty  caused  by  diversion  of  a  stream 
having  testified  that  floods  brought  down  driftwood,  a  question  whether  they 
also  brought  down  boulders  and  rocks  is  not  proper  cross-examination,  in  the 
absence  of  a  showing  that  the  witness  testified  in  regard  to  boulders  in  his  direct 
examination. 

Diversion  of  Watercourse-Damages— Instructions. 

7.  In  an  action  for  damages  caused  by  erecting  a  dam  in  a  river,  which  was 
washed  away  shortly  thereafter,  evidence  of  Injuries  to  the  laitd  after  the  dam  was 
washed  away  is  not  erroneously  admitted,  where  the  court  instructs  that  such 
evidence  was  admitted  only  on  plalntifi^s  theory  that  the  dam  turned  the  channel 
of  the  river  permanently  against  plaintlfTs  land,  but  that,  if  the  dam  did  not  so 
change  the  channel,  such  evidence  as  to  subsequent  injuries  could  not  be  con- 
sidered. 

Damages  Which  Injured  Party  Might  Have  Avoided. 

8.  Where  an  action  is  brought  to  recover  for  injuries  Immediately  resulting 
to  land  by  the  construction  of  a  dam,  and  not  for  any  injury  that  might  thereafter 
occur,  evidence  as  to  whether  or  not  plaintiff  had  made  any  efibrt  to  protect  the 
land  from  erosion  is  immaterial. 

Witnesses— Propriety  of  Impeachment. 

9.  A  statement  by  the  manager  of  a  corporation  under  suit  for  injuring  the 
premlsesof  another  that  he  had  not  been  notified  that  damage  was  being  done 
and  had  not  promised  to  go  and  examine  the  place,  is  a  relevant  and  material 
statement  as  to  which  impeaching  testimony  may  be  received. 

Foundation  for  Impeachment. 

10.  Where  a  witness  recalls  the  conversation  referred  to  in  an  impeaching 
question,  whether  the  question  was  broad  enough  is  immaterial,  since  it  has 
accomplished  Its  purpose  of  rec^nlliug  to  the  witness' attention  the  occasion  re- 
ferred to. 
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Cross-examination  of  Witnessbs. 

11.  A  witness  who  has  testlfled  as  to  the  changeof  thechannel  of  a  stream  can 
not  be  cross-examined  as  to  the  ii^ary  to  adjoining  land  caused  by  the  change. 

Examination  of  Witness. 

12.  A  witness  having  stated  that  he  had  no  knowledge  on  a  certain  point,  the 
court  properly  refused  to  permit  farther  questions  regarding  It. 

From  Union  :   Robert  Eakin,  Judge. 

Action  by  L.  Oldenburg  against  the  Oregon  Sugar  Com- 
pany, a  private  corporation.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  statement  of  errors  over  the 
name  of  Mr.  Charles  H.  FinUj  a  brief  over  the  name  of 
Huntington  &  Wilson^  and  an  oral  argument  by  Mr,  Bela 
8.  Huntington, 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  L,  A,  Esteb. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  an  action  to  recover  damages  for  an  injury  to 
real  property.  Plaintiff  alleges  that  he  is  the  owner 
of  certain  land  in  Union  County,  bordering  on  Grande 
Ronde  River  ;  that  the  defendant,  a  corporation,  unlaw- 
fully placed  a  dam  in  the  channel  of  said  stream,  whereby 
the  water  was  deflected,  and  overflowed  his  premises, 
washing  away  the  earth,  and  destroying  his  irrigating 
ditches,  and  carrying  off  his  fences,  to  his  damage  in 
the  sum  of  $5,800.  The  defendant,  having  denied  the 
material  allegations  of  the  complaint,  averred  that  prior 
to  the  injury  complained  of  the  said  river  had  been 
diverted  from  its  natural  bed,  and  overflowed  its  land, 
to  prevent  the  washing  away  of  which  a  temporary  dam 
was  placed  in  the  new  channel,  whereby  the  water  was 
returned  to  and  flowed  in  its  accustomed  bed,  and  that 
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said  dam  was  carried  out  before  plaintiff's  injury  oc- 
curred, which  was  occasioned  by  a  freshet  in  said  river. 
The  reply  having  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  a  trial  was  had,  resulting  in  a 
verdict  for  plaintiff  in  the  sum  of  $900,  and,  judgment 
having  been  rendered  thereon,  the  defendant  appeals. 

1.  The  bill  of  exceptions  discloses  that  in  the  several 
issues  raised  during  the  progress  of  the  trial,  and  dis- 
cussed herein,  exceptions  were  duly  saved  to  the  rulings 
of  the  court ;  that  testimony  was  introduced  to  show 
thatdn  March,  1899,  the  defendant  constructed  of  piling, 
brush,  rocks,  and  gravel,  a  dam  about  one  hundred  and 
sixty  feet  in  length,  extending  entirely  across  the  chan- 
nel of  the  Grande  Ronde  River,  and,  remaining  thereiil 
about  twenty-four  hours,  the  water  of  that  stream  was  de- 
flected, and,  flowing  against  the  plaintiff's  land,  washed 
away  about  two  acres  thereof,  destroyed  his  ditches,  and 
deprived  him  of  the  use  of  the  water  for  irrigation.  The 
defendant  contends  that  this  dam  was  placed  in  the  new 
channel  and  served  only  to  turn  the  water  around  the 
end  of  the  obstruction  into  the  natural  bed,  thereby 
protecting  its  lands  from  further  encroachments,  while 
plaintiff  insists  that  this  barrier  was  constructed  in  the 
original  channel.  The  plaintiff  introduced  in  evidence 
a  deed  to  certain  real  property  owned  by  him,  and  was 
permitted  to  testify  that  certain  buildings  were  erected 
and  other  improvements  made  upon  the  land  described 
therein;  but  the  court,  having  discovered  that  said  prem- 
ises were  not  embraced  within  the  boundaries  mentioned 
in  the  complaiut,  withdrew  the  deed,  saying  to  the  jury, 
"This  deed  is  out  of  the  case,  and  should  not  be  con- 
sidered by  the  jury  for  any  purpose. "  Several  witnesses 
testified  in  relation  to  the  improvements  made  upon  the 
real  property  described  in  said  deed  as  elements  from 
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which  they  estimated  the  value  of  the  injured  premises 
before  and  after  the  erection  of  the  dam,  and  it  is  main- 
tained by  defendant's  counsel  that  the  withdrawal  of  the 
deed  did  not  take  from  the  jury  the  consideration  of  such 
testimony,  and  that  the  error  committed  by  the  introduc- 
tion of  the  deed  was  not  cured  by  such  withdrawal. 

The  transcript  shows  that  the  premises  described  in 
the  complaint  contain  about  forty-three  acres,  and  that 
plaintiff  also  owned  about  three  fourths  of  an  acre  not 
mentioned  in  the  pleadings,  upon  which  were  erected 
certain  buildings  and  other  valuable  improvements.  The 
deed  to  this  small  tract  having  been  admitted  in  evidence 
in  the  manner  indicated,  several  of  plaintiflF's  witnesses 
testified  that  they  knew  the  character  of  his  land,  and 
that  the  value  thereof  prior  to  its  injury  was  about  $350 
to  $400  an  acre,  but  that  since  it  was  damaged  it  was  not 
worth  more  than  $150  to  $175  an  acre.  In  view  of  this, 
and  at  defendant's  request,  the  court  charged  the  jury 
as  follows  :  '*!  instruct  you  that  you  are  not  to  take  into 
consideration  in  this  case  any  testimony  regarding  the 
property  included  in  the  plaintiff's  second  deed,  relating 
to  the  tract  containing  less  than  an  acre  of  ground,  nor 
of  the  buildings  and  other  improvements  thereon,  in  esti- 
mating damages,  if  you  so  estimate  or  find  that  there 
was  any  damage  done  to  plaintiff ;  for  the  same  is  not 
claimed  or  alleged  in  this  action  to  be  the  property  of 
plaintiff,  and  its  value,  or  any  value  it  or  its  improve- 
ments add  to  the  other  property  claimed,  can  not  be  con- 
sidered in  this  action  for  any  purpose."  The  buildings 
erected  upon  this  small  tract  of  land  were  not  injured  or 
destroyed  by  the  backwater  from  the  dam  constructed 
by  defendant,  and,  this  being  so,  the  instruction  given 
at  the  defendant's  request  evidently  cured  all  error  com- 
mitted by  the  admission  of  the  deed  and  of  such  testi- 
mony. 
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2.  PlaintiflF,  having  referred  to  a  pond  upon  his  land, 
was  asked,  *'What  do  you  use  that  pond  for?"  An  ob- 
jection to  this  question  on  the  ground  that  it  was  incom- 
petent, irrelevant,  and  immaterial  having  been  overruled, 
lie  answered,  *'For  subirrigation."  It  is  maintained  that, 
the  complaint  having  made  no  mention  of  a  pond,  the 
court  erred  in  permitting  an  answer  to  this  question. 
The  contention  is  without  merit,  however,  for. the  pond 
was  a  part  of  the  real  property  described  in  the  com- 
plaint, and  the  injury  thereto  was  an  injury  to  his  estate. 

3.  The  plaintiff  introduced  in  evidence  a  map  of  his 
premises,  and  he  and  his  witnesses  testified  in  relation 
to  the  objects  noted  thereon,  and  upon  their  cross-exami- 
nation the  defendant's  counsel  exhibited  a  map  of  the 
locus  in  quo,  prepared  by  its  engineer,  and  asked  them  if 
it  was  correct,  and,  if  not,  wherein  it  failed  to  delineate 
the  particular  objects  which  it  is  alleged  were  injured 
by  the  construction  of  the  dam ;  but  the  court  sustained 
objections  to  these  questions  on  the  ground  that  the  de- 
fendant's map  had  not  been  offered  in  evidence.  It  is 
argued  that,  these  witnesses  having  testified  as  to  their 
knowledge  of  the  location  and  relative  position  of  the 
objects  noted  upon  plaintiff's  map,  the  defendant  had 
the  right,  and  should  have  been  allowed,  to  test  the 
accuracy  of  their  knowledge,  for  the  purpose  of  showing 
that  the  map  which  they  had  identified  was  incorrect. 
The  point  insisted  upon  is  undoubtedly  true,  but,  the 
defendant's  map  not  having  been  offered  in  evidence, 
the  cross-examination  of  these  witnesses  was  properly 
confined  to  the  map  introduced  in  evidence  by  the  plain- 
tiff and  identified  by  them. 

4.  The  plaintiff,  having  testified  that  the  value  of  his 
land  before  the  injury  thereto  was  $200  per  acre,  said  on 
cross-examination  that  he  never  valued  it  as  low  as  $20 
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an  acre,  whereupon  defendant's  counsel  sought  to  con- 
tradict him  by  introducing  in  evidence  his  sworn  state- 
ment prepared  for  and  filed  with  the  county  assessor, 
showing  that  the  real  property  was  assessed  at  $1,500  ; 
but  the  court  rejected  the  proffer.  The  statute  requires 
the  assessor  to  swear  every  person  subject  to  taxation  to 
give  a  true  account  of  his  property  according  to  the  best 
of  his  knowledge  and  belief:  Hill's  Ann.  Laws,  §  2759. 
The  taxpayer,  by  this  provision,  is  required  to  furnish  a 
list  only  of  his  taxable  property,  whereupon  it  is  made 
the  duty  of  the  assessor  to  determine  the  value  thereof : 
Hill's  Ann.  Laws,  §  2752  ;  Laws,  1893,  p.  6.  The  plain- 
tiff had  nothing  to  do  with  placing  the  value  upon  this 
property,  and  was  not  responsible  for  the  estimate  placed 
thereon  by  the  assessor. 

5.  Having  testified  that  he  placed  a  wing  dam  in  the 
river  to  turn  the  water  into  his  ditch  just  prior  to  the 
injury  complained  of,  the  plaintiff  was  asked  on  cross- 
examination,  ''  Do  you  say  that  the  dam  did  not  turn  the 
water  over  on  the  land  of  defendant  and  Mr.  Young,  and 
overflow  their  said  lands?"  But  the  court  sustained  an 
objection  to  the  interrogatory.  It  is  not  alleged  in  the 
pleadings  that  the  plaintiff  by  any  means  caused  the 
water  to  overflow  the  defendant's  land,  and  hence  the 
question  propounded  to  him  on  this  subject  was  imma- 
terial. 

6.  Frank  Nessley,  plaintiff's  witness,  having  testified 
that  during  every  flood  before  defendant's  dam  was  built 
more  or  less  driftwood  was  lodged  on  the  bar  in  the  river, 
the  following  question  was  propounded  to  him  on  cross- 
examination  :  ''And  the  large  floods  of  the  spring  gen- 
erally carry  boulders  and  rocks  with  them,  do  they  not?" 
But  an  objection  thereto  was  sustained.  The  bill  of  ex- 
ceptions does  not  show  that  this  witness  on  his  direct 
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examination  had  given  any  testimony  in  respect  to  boul- 
ders, and,  while  the  adverse  party  may  cross-examine  a 
witness  as  to  any  matter  stated  in  his  direct  examination, 
or  connected  therewith  (Hill's  Ann.  Laws,  §  837),  we  are 
not  prepared  to  say  that  the  question  was  proper  on  cross- 
examination  . 

7.  The  testimony  having  tended  to  show  that  a  freshet 
in  the  river  carried  out  the  defendant's  dam  about  twenty- 
four  hours  after  it  was  completed,  it  is  contended  that  it 
was  error  to  permit  plaintiff  to  show  the  nature  and  ex- 
tent of  the  injuries  to  his  real  property  up  to  the  time 
this  action  was  tried.  It  is  argued  by  defendant's  counsel 
that  the  court,  by  permitting  the  plaintiff  to  introduce 
testimony  tending  to  show  that  his  premises  had  been 
injured  by  the  water  since  the  dam  washed  out,  thereby 
assumed  that  the  jury  might  infer  that  the  erection  of 
the  dam  permanently  changed  the  channel  of  the  stream, 
that  there  was  no  testimony  introduced  at  the  trial  which 
would  warrant  such  an  assumption,  and  that  the  exist- 
ence of  the  dam  for  a  few  hours  across  a  portion  of  the 
stream  was  not  such  a  continuing  trespass  as  to  justify 
the  conclusion  that  it  was  the  cause  of  washing  plain- 
tiff's premises  during  the  subsequent  freshets.  To  illus- 
trate the  exception  relied  upon,  the  court,  in  overruling 
an  objection  to  the  question,  ''Has  any  of  this  land 
been  washed  away  since  last  spring  by  this  river  ?"  pro- 
pounded to  plaintiff's  witness,  said,  "  I  will  permit  this 
question  to  be  answered  for  the  purpose  of  disclosing  the 
extent  of  the  iajury  that  resulted  from  the  turning  of 
the  river,"  and  thereafter  instructed  the  jury  as  follows  : 
**The  court  permitted  evidence  to  go  before  you  as  to  the 
washing  or  damage  done  after  defendant's  dam  was  re- 
moved ;  but  this  was  only  permitted  upon  the  plaintiff's 
theory  of  the  cause  of  the  damage, —  that  is,  that  the 
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dam  of  defendant  turned  the  channel  of  the  river  per- 
manently over  against  plaintiff's  land,  and  by  reason 
thereof  continued  to  wash  the  land.  But,  if  the  dam 
was  not  the  cause  of  the  change  of  the  channel  of  the 
river  over  against  the  lands'of  plaintiff,  then  no  washing 
or  damage  to  plaintiff's  land  occasioned  or  occurring  after 
the  said  dam  went  out,  if  it  did  go  out,  can  be  considered 
by  you.  Neither  can  you  consider  any  washing  (if  any) 
that  occurred  before  the  erection  of  the  dam."  The 
court,  upon  this  branch  of  the  case,  further  instructed 
the  jury,  in  effect,  that,  if  the  defendant  placed  a  dam 
in  the  natural  channel  of  the  river,  whereby  the  water 
thereof  was  diverted  and  flowed  against  plaintiff's  land, 
causing  it  to  be  washed  away,  he  was  entitled  to  recover 
such  damage  as  the  proof  showed  he  had  sustained  ;  but, 
if  they  should  find  that  the  dam  was  placed  in  a  new 
cliannel  of  the  river,  and  turned  the  water  into  its  accus- 
tomed bed,  and  the  dam  was  so  constructed  as  to  do  no 
damage  to  the  plaintifiF,  or  if  his  injury  was  not  the  direct 
result  of  the  dam,  they  should  find  for  the  defendant. 
This  action  is  not  predicated  on  the  assumption  of  the 
continuance  of  the  wrong,  and  the  damage  sought  to  be 
recovered  is  limited  to  the  injury  sustained  at  the  time 
thereof,  and  not  extended  so  as  to  include  damages  which 
might  result  to  said  land  from  floods  in  the  river  occur- 
ring subsequent  to  such  injury.  The  testimony  tends  to 
show  that  the  channel  was  changed  before  the  dam  went 
out,  and  that  this  altered  condition  of  the  river  caused 
the  injury  complained  of;  and,  this  being  so,  whatever 
damage  the  jury  might  consider  from  the  testimony  that 
plaintiff  had  sustained  as  a  direct  result  thereof,  they 
were  authorized  to  award.  The  testimony,  so  far  as  it 
related  to  the  real  property,  having  been  limited  to  the 
damage  sustained  at  the  time  of  and  before  the  dam 
went  out,  and  not  extended  to  that  which  might  thereafter 
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result,  or  permanent  damages,  no  error  was  committed 
in  admitting  the  testimony  objected  to  :  City  of  Nashville 
V.  Com.ar,  88  Tenn.  415  (12  S.  W.  1027,  7  L.  R.  A.  465). 

8.  Joseph  Barton,  appearing  as. defendant's  witness, 
was  not  permitted,  on  his  direct  examination,  to  answer 
the  following  question  :  *'Do  you  know  of  any  attempt 
or  act  upon  plaintiff's  part,  since  the  destruction  of  the 
acre  and  a  half  that  is  sued  for  in  this  action,  to  prevent 
further  destruction  of  his  land  by  that  stream?"  The 
defendant's  counsel  thereupon  offered  to  prove  by  this 
witness  that  he  was  a  civil  engineer  of  experience,  and 
had  knowledge  of  the  effect  and  resistance  of  water,  and 
that  for  the  sum  of  $100  plaintiff  could  have  placed  a 
permanent  breakwater  on  his  land  that  would  have  pre- 
vented the  destruction  thereof,  and  would  thereby  avoid 
any  future  injury  thereto ;  but  the  oflFer  was  rejected. 
If  the  cause  of  action  had  been  based  upon  a  recovery  of 
damages  for  injury  to  the  real  property  caused  by  freshets 
in  the  river  since  the  dam  was  carried  out,  error  might 
possibly  have  been  predicated  upon  the  court's  refusal  to 
permit  the  question  to  be  answered  ;  for  the  rule  is  well 
settled  that  a  party  injured  by  the  tort  of  another  must 
take  active  measures  to  prevent  a  continuance  of  the 
wrong,  and  he  will  be  entitled  to  the  damage  which  he 
has  sustained,  and  the  reasonable  expense  incurred  in 
mitigating  the  injury.  But  if,  by  his  carelessness,  he 
allows  the  damages  to  be  unnecessarily  augmented,  the  in- 
creased loss  that  could  have  been  avoided  by  the  perform- 
ance of  his  duty  falls  upon  him,  and  prevents  a  recovery 
thereof  from  his  adversary  :  1  Sutherland,  Dam.  §  88  ; 
8  Am.  &  Eng.  Ency.  Law  (2  ed.),  605c.  This  action  hav- 
ing been  brought  to  recover  for  the  injury  immediately 
resulting  to  plaintiff's  premises  by  the  construction  of 
the  dam,  and  not  for  any  injury  that  might  thereafter 


574         .  Oldsnburg  v.  Oregon  Sugar  Co.       [39  Or. 

occur  by  reason  of  the  freshets  washing  away  the  unpro- 
tected banks,  it  was  immaterial  whether  or  not  plaintiff 
had  made  any  effort  to  protect  his  land  from  erosion. 
While  the  plaintiff  had  a  remedy  in  equity  to  prevent 
an  injury  to  his  estate  which  constituted  a  destruction 
thereof  (Mendenhall  v.  Harrishurg  Water  Co.  27  Or.  38, 
39  Pac.  399),  he  was  not  required  to  anticipate  and  pro- 
vide against  a  threatened  trespass  {Reynolds  v.  Chandler 
River  Co.  43  Me.  513  ;  Plummer  v.  Penobscot  Land  Assoc. 
67  Me.  363),  and  hence  the  offer  to  prove  that  he  could 
have  prevented  the  damage  which  the  construction  of 
the  dam  caused  was  immaterial. 

9.  The  plaintiff',  appearing  as  a  witness  in  his  own 
behalf  in  rebuttal,  his  counsel  said  to  him  :  ^^  I  will  get 
you  to  state  to  the  jury  if  you  ever  made  any  demand 
on  Mr.  Barton,  and,  if  so,  where  and  when  and  how?"  to 
which,  over  the  defendant's  objection  and  exception,  he 
answered:  *' Yes, sir;  I  was  there  twice.  When  I  first 
went  there,  liis  bookkeeper  was  there,  and  he  said  Mr. 
Barton  was  out.  The  second  time  I  went  there  I  found 
Mr.  Barton,  and  I  said  :  '  I  wish  you  would  go  over  there. 
The  dam  you  put  in  the  river  has  done  me  an  awful  lot 
of  damage.  My  irrigating  ditch  is  all  washed  out.'  And 
I  says  :  '  I  wish  you  would  go  over,  and  see  what  we  can 
do.  I  would  like  to  get  some  lumber  to  fix  it.'  He  says, 
'  I  will  go  over  there.'  He  said  he  would  go  over  there, 
and  he  never  went  over  there."  Barton,  as  a  witness  for 
the  defendant,  on  cross-examination  was  asked  the  follow- 
ing question:  ' '  I  will  get  you  to  state  if,  about  the  month 
of  July,  when  you  had  your  oflSce  in  one  of  the  rooms  in 
the  bank  there  in  the  City  of  La  Grande,  if  Mr.  Olden- 
burg didn't  call  on  you,  and  in  the  presence  of  your  clerk 
there,  you  and  them  being  there  together,  he  told  you  of 
the  damages  that  had  been  caused  by  this  dam,  and  re- 
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quested  you  to  go  down  tbeia^  aad  look  at  the  damages 
that  it  had  caused,  and  settle  with  him  for  it,  and  that  you 
at  that  time  agreed  to  go  down  there,  and  make  estimate 
of  it,  or  words  to  that  eflfect?"  to  which  he  answered, 
'*  No,  sir."  The  plaintiff  was  then  asked  :  '*At  the  time 
Mr.  Caviness  was  constructing  that  dam  across  the  Grande 
Ronde  River,  I  will  get  you  to  state  if,  in  answer  to  the 
following  question  propounded  by  you  to  him,  'Mr.  Cav- 
iness, if  you  put  that  dam  in  there  it  will  ruin  me?'  Mr. 
Caviness  made  the  reply  that  he  knew  that  it  was  liable 
to,  but  that  they  had  told  him  to  put  it  in,  and,  while  he 
had  advised  them  to  go  up  to  the  bridge,  and  cut  it  down 
straight,  that  they  had  thought  they  would  put  it  in  early 
in  the  spring,  and  take  chances  on  it,  or  words  to  that 
effect," — to  which  the  witness  answered  that  he  did. 
This  question  had  been  propounded  upon  the  cross-exami- 
nation of  defendant's  witness  John  Caviness,  who  ad- 
mitted having  the  conversation  at  the  time  and  place 
specified,  but  denied  using  the  language  attributed  to 
him.  It  is  contended  by  defendant's  counsel  that  the 
court  erred  in  permitting  the  plaintiff  to  attempt  to  im- 
peach Barton  in  an  immaterial  matter,  and  Caviness 
without  having  laid  a  proper  foundation  therefor.  Of 
these  in  their  order. 

The  rule  is  of  universal  application  that,  in  order  to 
impeach  a  witness  by  proof  of  his  contradictory  state- 
ments, it  is  necessary  that  such  statements  refer  to  some 
subject-matter  relevant  and  material  to  the  issue :  1 
Greenleaf,  Ev.  (15  ed.)  §  462.  And  the  question  as  to 
whether  a  matter  is  collateral,  within  the  meaning  of 
this  rule,  may  be  solved  by  a  correct  answer  to  the  in- 
quiry :  Is  the  cross-examining  party  entitled  to  prove  it 
in  support  of  his  case?  29  Am.  &  Eng.  Ency.  Law  (1 
ed.),  794.  Barton  was  the  manager  of  the  defendant 
corporation,  and  the  testimony  sought  to  be  elicited  from 
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him,  had  he  given  affirmative  answers  to  the  questions 
propounded,  related  to  the  subject-matter  of  the  action, 
to  wit,  the  damage  sustained  by  the  construction  of  the 
dam  ;  and,  the  witness  being  so  closely  related  to  the  de- 
fendant, which  must  speak  by  its  agents,  the  subject- 
matter  was  material,  and  the  plaintiff  was  authorized  to 
show  that  the  defendant  had  notice  of  the  injury  which  it 
caused, and  an  opportunity  to  repair  the  damage  sustained. 

10.  Caviness  having  acknowledged  that  he  remem- 
bered the  circumstances  of  time  and  place  and  the  con- 
versation to  which  his  attention  was  called,  there  was  no 
necessity  for  laying  a  broader  foundation,  the  only  object 
of  which  is  to  enable  the  witness  to  refresh  his  memory 
in  respect  to  the  matter  to  which  his  attention  is  called, 
and  to  allow  him  an  opportunity  to  explain  it. 

11.  Frank  Nessley,  on  direct  examination,  testified 
that  for  about  thirty-two  years  he  had  known  the  bed  in 
which  the  Grande  Ronde  River  flowed,  and  that  a  change 
in  the  channel  thereof,  caused  by  defendant's  dam,  had 
washed  away  plain tifiF's  land,  and  that  the  part  remaining, 
being  unprotected,  was  liable  to  be  injured  by  freshets  in 
the  stream.  On  cross-examination  by  defendant's  coun- 
sel he  said  that  the  river  had  widened  some  above  the 
line  of  defendant's  ditch,  but  below  it  had  changed,  and 
flowed  over  land  now  owned  by  the  defendant,  whereupon 
he  was  asked  :  *'And  it  finally  destroyed,  by  change  from 
the  natural  channel,  about  five  or  six  acres  of  that  land, 
did  it  not?"  An  objection  to  this  interrogatory  having 
been  sustained,  it  is  contended  that  error  was  thereby 
committed.  The  change  in  the  channel  of  the  river  was 
material,  and  the  witness  on  cross-examination  had  testi- 
fied in  respect  thereto  ;  but  the  extent  of  the  injury  which 
had  been  caused  thereby  to  defendant's  premises  was  not 
material. 
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12.  Charles  Nessley  testified  on  direct  examination 
that  the  change  in  the  channel  caused  by  the  defendant's 
dam  was  washing  away  plaintiff's  land,  and  on  cross- 
examination,  his  attention  having  been  called  to  the  maps 
introduced  in  evidence  by  the  respective  parties,  he  said 
he  had  never  before  seen  plaintiff's  map,  and  knew  as 
much  about  the  defendant's  map  as  he  did  of  the  other, 
whereupon  he  was  asked  :  *'Is  it  not  a  fact  that  the  natu- 
ral channel  of  the  river,  as  long  as  you  knew  it,  was  the 
north  channel,  running  in  the  direction,  and  making  the 
turn  in  the  direction,  as  indicated  upon  this  map?"  An 
objection  to  this  question  having  been  sustained,  it  is  con- 
tended that  the  court  erred  in  this  particular.  It  is  not 
certain  which  map  was  referred  to  in  the  interrogatory, 
but  this  uncertainty  is  of  no  consequence,  for  it  does  not 
appear  that  the  witness  was  acquainted  with  either,  and, 
this  being  so,  the  indication  of  the  turn  in  the  river,  and 
the  direction  in  which  it  flowed,  as  noted  thereon,  ren- 
dered the  question  objectionable,  and  no  error  was  com- 
mitted in  refusing  to  permit  him  to  answer  it. 

These  considerations  lead  to  an  affirmance  of  the  judg- 
ment. Affirmed. 

Argued  24  July ;  decided  15  August,  1001. 
MATTSON  r.  ASTORIA. 

[65  Pac.  1066;  6  Munlc.  Corp.  Gas.  501.] 

CONSTlTXTTIONAIilTY    OF   STATUTB   DBNYINO  ALL  REMEDY  FOR  A  WbONG. 

The  coD8titutlonal  provision  (Const.  Art.  I,  g  10,)  guarantying  to  every  per- 
son a  remedy  by  due  course  of  law  for  injury  In  person,  property,  or  reputation, 
was  intended  to  preserve  the  common-law  right  of  action  for  injury,  so  that, 
while  the  remedy  or  form  of  procedure  may  be  changed,  or  conditionM  may  be 
attached  to  its  exercise,  some  remedy  must  remain ;  thus,  a  city  charter  giving 
to  the  council  of  the  municipality  the  control  of  the  streets,  and  authority  to 
raise  money  for  their  repair,  and  providing  that  neither  the  city  nor  any  member 
of  the  council  shall  be  held  liable  for  any  damages  resulting  from  any  defective 
street.  Is  repugnant  to  the  right  to  a  remedy  guarantied  by  the  constitution,  and 
is  void  in  so  far  as  It  is  so  in  conflict. 

From  Clatsop:    Thos.  A.  McBride,  Judge. 
39  Or.— 37. 
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Action  by  Susan  Mattson,  as  guardian  ad  litem  for 

Henry  Mattson,  against  the  City  of  Astoria.     From  a 

judgment  for  plaintiff,  defendant  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
A.  M.  and  John  H,  Smithy  with  an  oral  argument  by 
Mr,  Andrew  M.  Smith,  City  Attorney. 

For  respondent  there  was  a  brief  over  the  names  of 
Fred  L.  Keenan  and  George  Noland,  with  an  oral  argu- 
ment by  Mr,  Noland, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  against  the  City  of  Astoria  to  recover 
damages  for  an  injury  alleged  to  have  been  caused  by 
its  failure  to  keep  one  of  its  public  streets  in  repair  and 
suitable  for  travel.  The  validity  of  a  clause  of  the  city 
charter  exempting  the  city  and  the  members  of  the  coun- 
cil from  liability  in  such  cases  is  the  only  question  pre- 
sented by  this  appeal.  By  its  charter,  the  city,  the  power 
and  authority  of  which  are  vested  in  the  mayor  and  com- 
mon council  (Laws,  1891,  p.  280),  is  given  control  and 
management  of  the  streets,  and  authority  to  raise  money 
for  their  improvement  and  repair  (Laws,  1895,  p.  556, 
§§  75,  77,  79);  and  the  common  council  is  vested  with 
the  express  authority  *'to  assess,  levy,  and  collect  taxes 
for  general  municipal  purposes,"  and  to  provide  **for  the 
cleaning  and  repairing"  of  streets  (Laws,  1895,  p.  564, 
§  38).  The  charter  also  provides  that  ''neither  the  City  of 
Astoria  nor  any  member  of  the  council  thereof  shall  in  any 
manner  be  held  liable  for  any  damages  resulting  from  a  de- 
fective condition  of  any  street,  alley,  or  highway  thereof": 
Laws,  1895,  p.  572,  §  149.  The  court  below  held  this 
clause  void,  because  repugnant  to  the  state  constitution 
(Art.  I,  §  10),  which  provides  that  **every  man  shall  have 
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remedy  by  due  course  of  law  for  injury  done  him  in  per- 
son, property,  or  reputation,"  and  in  this  view  we  concur. 
That  it  is  within  the  power  of  a  legislature  to  exempt  a 
city  from  liability  to  persons  receiving  injuries  on  account 
of  streets  being  defective  or  out  of  repair,  is  unques- 
tioned :  O^Hara  v.  City  of  Portland,  3  Or.  525.  But  in 
such  case  the  injured  party  is  not  wholly  without  remedy . 
He  may  proceed  personally  against  the  officers  to  whom 
the  charter  delegates  the  duty  of  keeping  the  streets  in 
repair,  and  from  whose  negligence  the  injury  resulted. 
"It  is  settled  law  in  this  court,"  says  Mr.  Justice  Finch, 
**that  one  who  assumes  the  duties  and  is  invested  with 
the  powers  of  a  public  officer  is  liable  to  an  individual 
who  sustains  special  damage  by  a  neglect  properly  to 
perform  such  duties":  Bennett  y.  Whitney,  94  N.  Y.  302. 
Mr.  Justice  Swaynb  says  :  *'The  rule  is  well  settled  that 
where  the  law  requires  absolutely  a  ministerial  act  to 
be  done  by  a  public  officer,  and  he  neglects  or  refuses  to 
do  such  act,  he  may  be  compelled  to  respond  in  damages 
to  the  extent  of  the  injury  arising  from  his  conduct": 
Amy  V.  Supervisors,  78  U.  S.  (11  Wall.)  136.  See,  also, 
1  Shearman  &  Redfield,  Neg.  (5  ed.)  §313;  1  Dillon, 
Mun.  Corp.  (4  ed.)  p.  325,  note  ;  Rankin  v.  Buckman,  9 
Or.  253  ;  Ball  \.  Woodward  {CC),  51  Fed.  646  ;  Robinson 
V.  Chamberlain,  34  N.  Y.  389  (90  Am.  Dec.  713);  Hover  v. 
Barkhoof,  44  N.  Y.  113  ;  Tearney  v.  Smith,  86  111.  391 ; 
Butler  V.  Ashworth,  102  Cal.  663  (36  Pac.  922);  Nowell  v. 
Wright,  3  Allen,  166  (80  Am.  Dec.  62).  A  provision, 
therefore,  of  the  city  charter  exempting  the  city  from 
liability  for  damages  resulting  from  defective  streets  is 
not  violative  of  the  constitutional  provision  referred  to, 
because  it  does  not  wholly  deny  the  injured  party  a  rem- 
edy for  the  wrong  suiffered. 

The  charter  provision  in  question,  however,  goes  fur- 
ther.    It  provides  that  neither  the  city  nor  any  member 
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of  the  eouacil  shall  be  liable,  and,  if  valid,  prevents  a 
eommon-law  action  against  the  members  of  the  council 
for  their  negligent  acts  or  omission,  and  is  practically, 
therefore,  a  denial  of  any  remedy,  as  they  are  the  only 
ofScers  charged  with  the  duty  of  keeping  the  streets 
in  repair.  The  constitutional  provision  guarantying  to 
every  person  a  remedy  by  due  course  of  law  for  injury 
done  him  in  person  or  property  is  found  in  the  constitu- 
tions of  many  of  the  states,  and  means,  as  said  by  the 
Supreme  Court  of  Missouri,  '*that  for  such  wrongs  as  are 
recognized  by  the  law  of  the  land  the  courts  shall  be 
open  and  aflford  a  remedy"  {Landis  v.  Campbell y  79  Mo. 
433,  439,  49  Am.  Rep.  239) ;  or,  as  interpreted  by  the 
Supreme  Court  of  Wisconsin,  **that  laws  shall  be  enacted 
giving  a  certain  remedy  for  all  injuries  or  wrongs" 
{Flanders  v.  Town  of  Merrimack,  48  Wis.  567,  575, 4  N.  W . 
741).  It  was  intended  to  preserve  the  common-law  right 
of  action  for  injury  to  person  or  property,  and  while  the 
legislature  may  change  the  remedy  or  the  form  of  proce- 
dure, attach  conditions  precedent  to  its  exercise,  and  per- 
haps abolish  old  and  substitute  new  remedies  {McClain  v. 
Williams,  10  S.  D.  332,  73  N.  W.  72 ;  Reining  v.  City  of 
Buffalo,  102  N.  Y.  308,  6  N.  E.  792),  it  can  not  deny  a 
remedy  entirely.  It  is  immaterial,  therefore,  whether  a 
municipal  corporation  is  technically  liable  at  common 
law  for  negligence  in  not  keeping  its  streets  in  repair, 
because,  as  said  by  Mr.  Justice  Earl  in  Fitzpatrick  v. 
Slocum,  89  N.  Y.  358,  '*there  must  be  a  remedy  in  such  a 
case,  where  one  is  injured,  without  any  fault  of  his  own, 
by  a  defect  in  one  of  the  streets  or  bridges  of  the  city, — 
either  against  the  city  or  some  one  of  its  officers."  And 
the  charter  of  Astoria  attempts  to  deny  both .  Whether 
a  municipal  corporation  was  liable  to  a  common-law  ac- 
tion or  not,  its  officers  were  so  liable  to  an  individual 
specially  damaged  by  their  negligent  act  or  omission'; 
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and  the  charter  provision  under  consideration  attempted 
to  take  away  the  remedy  against  the  officers,  as  well  as 
against  the  city,  and  is  therefore  void.         Affirmed. 


Decided  1  AugOBt;  on  rehearing  9  December,  1001. 
MEYEItS  17.  DIIiliON. 

[66Pac.8e7;  66Pac.f(74.] 

Oaming— Evidence  of  Ownbbship. 

1.  Under  HUPs  Ann.  Laws,  2  778,  subd.  12,  providing  that  it  is  a  disputable 
presumption  that  a  person  Is  the  owner  of  property  firom  exercising  acts  of 
ownership  over  It  or  fh>m  common  reputation  of  his  ownership,  evidence  that 
defendant  was  commonly  reputed  to  be  the  proprietor  of  a  gambling  game  at 
which  plaintiff  claims  to  have  lost  money,  is  admissible  in  an  action  to  recover 
such  money. 

Effect  in  a  Civil  Action  of  Plea  of  Ouiltt  of  a  Crime. 

2.  A  record  of  a  Judgment  of  conviction  in  a  criminal  case  based  on  a  plea 
of  guilty  is  competent  evidence  In  a  civil  case  of  the  facts  upon  which  It  was 
rendered ;  as,  where  an  action  is  brought  under  Hill's  Ann.  Laws,  1 8628,  to  recover 
money  lost  at  a  gambling  game  which  defendant  is  alleged  to  have  carried  on  as 
proprietor,  the  record  of  a  conviction  of  conducting  such  game,  entered  on 
defendant's  plea  of  guilty,  is  competent,  though  not  conclusive,  as  evidence  of 
an  admission  as  to  the  proprietorship. 

Gaming— Double  Penalty— Fobm  of  Verdict. 

8.  A  verdict  of  the  Jury  in  an  action  brought  under  Hlirs  Ann.  Laws,  1 8628, 
giving  a  person  losing  money  at  or  on  certain  gambling  games  the  right  to  recover 
doable  the  amount  actually  lost,  showing  the  amount  actually  lost  and  defend- 
ant's liability,  is  In  the  nature  of  a  special  finding,  and  authorises  the  court  to 
render  Judgment  for  double  the  sum  so  found. 

From  Union  :    Robert  Eakin,  Judge. 

Action  by  John  Meyers  against  John  Dillon  and  Chas. 
Mellquist.  From  a  judgment  in  favor  of  plaintiff  as 
against  Dillon,  the  latter  appeals.  Affirmed. 

Messrs.  J.  W.  Knowles  and  Samuel  White,  for  appellant, 
urged,  among  others,  these  points  : 

An  instruction  not  applicable  to  any  issue  in  the  case 
is  reversible  error:  Holt  v.  Pierson^  41  Pac.  560;  Coos 
Bay  R.  &  E.  R.  W.  &  N.  Co,  v.  Siglin,  26  Or.  387 ; 
Williams  v.  Southern  Pac.  R.  R.  Co.  42  Pac.  974. 
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An  instruction  containing  a  correct  abstract  proposition 
of  law  inapplicable  to  the  issues  raised  by  the  pleadings  is 
reversible  error:  Railway  Co.  v.  Weigers,  64  S.  W.  910; 
Sanders  v.  Weeks,  55  S.  W.  33  ;  Keithly  v.  Southwort,  75 
Mo.  App.  444;  Clayboiirne  v.  Chespeake  R.  R,  Co.  33  S.  E. 
262  ;  Buchtel  y.  Evans,  21  Or.  309  ;  Roberts  v.  Parish,  17 
Or.  583;  Marks  v.  Schwartz,  14  Or.  179;  Bowen  v.  Clark, 
22  Or.  566 ;  Campbell  v.  Metcalf,  1  Mon.  378  ;  Hislop  v. 
Moldenhauer,  23  Or.  119. 

Messrs.  Esteb  &  Ashwill,  for  respondent,  urged,  among 
others,  these  points : 

A  record  of  a  plea  of  guilty  is  admissible  in  favor  of  a 
stranger  to  the  record  and  against  the  defendant,  as  an 
admission  of  the  facts  contained  in  the  charge  :  2  Black, 
Judgm.  §  529;  2  Freeman,  Judgm.  (4  ed.)  §  319;  1 
Greenleaf,  Ev.  (14  ed.)  §  527 ;  Green  v.  Bedell,  48  N.  H. 
546  ;  Clark  v.  Irwin,  9  Ohio,  131 ;  Bradley  v.  Bradley,  11 
Me.  467  ;  Woodruff  y.  Woodruff,  11  Me.  475  ;  1  Wharton, 
Ev.  §  788.  The  appellants'  counsel  insists  that  the  court 
erred  in  giving  to  the  jury  instructions  Nos.  3,  5,  6,  7, 
and  9,  and  in  refusing  to  instruct  the  jury  to  find  for  the 
appellant  Dillon.  As  to  the  courts  refusal  to  give  the 
instruction  requested  by  appellant  we  think  we  have 
already  fully  presented,  if  we  have  not,  the  evidence 
before  this  court,  and  the  whole  record,  especially  appel- 
lants' brief,  shows  the  court  committed  no  error  in  refus- 
ing to  give  this  instruction  ;  and  the  objections  to  Nos. 
5,  6,  7,  and  9  are  flimsy  in  view  of  the  provisions  of  the 
statute  relating  to  the  recovery  of  money  lost  at  gambling 
games. 

Taking  all  the  instructions  together,  they  fully  and 
fairly  protect  the  appellant  in  all  his  rights  arid  he  has 
no  reason  or  right  to  complain  ;  and  all  this  talk  of 
counsel  about  these  instructions  prejudicing  the   jury 
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against  appellant  and  his  witnesses  is  merely  a  midday 
nightmare  of  the  mind. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  action  was  brought,  under  Section  3528,  Hill's 
Ann.  Laws,  against  Charles  Mellquist  and  John  Dillon, 
to  recover  double  the  amount  of  $260,  alleged  to  have 
been  lost  by  plaintiff  at  a  game  of  vingt-un,  or  twenty- 
one,  carried  on  at  the  time  by  the  defendants  as  proprie- 
tors. The  jury  found  ''for  the  plaintiff  and  against  the 
defendant  John  Dillon  in  the  sum  of  $200,  as  the  actual 
amount  lost."  From  a  judgment  for  $400  rendered  on 
such  verdict,  Dillon  appeals. 

1.  The  plaintiff  was  permitted  to  give  evidence  that 
Dillon  was  commonly  reputed  to  be  the  proprietor  of  the 
gambling  game  at  which  plaintiff  lost  his  money,  and 
that  a  short  time  prior  thereto  he  had  been  convicted  in 
the  recorder's  court,  upon  his  plea  of  guilty,  of  so  con- 
ducting the  game.  Defendant  insists  that  this  evidence 
was  improperly  admitted.  It  is  a  disputable  presump- 
tion that  '*a  person  is  the  owner  of  property  from  exercis- 
ing acts  of  ownership  over  it  or  from  common  reputation 
of  his  ownership":  Hill's  Ann.  Laws,  §  776,  subd.  12; 
and  it  is  believed  that  the  evidence  of  common  reputa- 
tion was  competent  under  this  provision.  By  the  section 
quoted,  common  reputation  is  placed  on  an  equal  footing 
with  possession,  as  furnishing  a  presumption  of  owner- 
ship :  Wilson  v.  Haddock,  6  Or.  480 ;  Battel  v.  Lope,  6 
Or.  321;  Raymond  v.  Flavel,  27  Or.  219  (40  Pac.  158). 
And  it  is  clear  that  proof  of  possession  and  control  of  a 
gambling  game  would  be  competent,  as  tending  to  prove 
proprietorship  or  ownership. 

2.  A  judgment  of  conviction,  in  a  criminal  action, 
after  trial,  is  not  admissible  in  evidence  in  a  civil  action 
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to  establish  the  facts  upon  which  it  was  rendered :  1 
Greenleaf,  Ev.  (15  ed.)  §  637;  Doyle  v.  Gore,  16  Mont. 
212  (38  Pac.  939);  but  where  the  judgment  is  founded 
upon  a  plea  of  guilty  the  record  is  competent  as  evidence 
of  an  admission  by  the  defendant  of  a  disputed  fact  in  the 
civil  action,  although  not  conclusive:  2  Black,  Judgm. 
§  529;  Freeman,  Judgm.  (4  ed.)  §  319;  Green  v.  Bedell, 
48  N.  H.  546. 

3.  It  is  insisted  that  the  court  erred  in  instructing  the 
jury  that  their  verdict,  if  in  plaintiff's  favor,  should  state 
only  the  amount  actually  lost,  and  in  rendering  judg- 
ment for  double  the  amount  so  found.  The  statute  gives 
a  right  to  a  person  losing  money  at  or  on  certain  enum- 
erated gambling  games  to  recover  double  the  amount  ac- 
tually lost,  and  a  verdict  of  the  jury  showing  the  amount 
of  the  loss  and  defendant's  liability  is  in  the  nature  of  a 
special  finding,  and  authorizes  the  court  to  render  judg- 
ment accordingly :  Loewenherg  v.  Rosenthal,  18  Or.  178 
(22  Pac.  601);  Hunies  v.  Proctor,  151  N.  Y.  520  (45  N.  E. 
948);  Macey  v.  Carter,  76  Mo.  App.  490. 

There  are  several  other  assignments  of  error  in  the 
record,  but  it  suffices  to  say  that,  after  a  careful  exam- 
ination thereof,  we  are  of  the  opinion  that  they  are 
without  substantial  merit.  The  judgment  is  therefore 
afSrmed.  Affirmed. 

Decided  9  December,  1901. 

On  Rbhbaring. 

Messrs,  J*.  W.  Knowles  and  Samuel  White  presented  an 
argument  for  appellant. 

Mr.  L.  A.  Esteb  presented  a  brief  for  respondent. 

Mr.  Chibf  Justice  Bean  delivered  the  opinion. 

A  cojitention  is  made  that  the  record  of  the  recorder's 
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court  was  incompetent  because  it  stated  that  the  defend- 
ant was  convicted  of  gambling.  The  complaint  charged 
him  with  conducting  as  owner  a  gambling  game  for 
money,  and  to  this  charge  he  entered  a  plea  of  guilty. 
The  record  of  the  plea,  therefore,  was  competent  evi- 
dence of  an  admission  by  him  of  a  disputed  fact  in  the 
present  action,  and  its  competency  is  not  affected  by  an 
erroneous  statement  in  entering  the  judgment. 

Again,  it  is  insisted  that  the  court  erred  in  stating  to 
the  jury  the  general  provisions  of  the  act  of  1878  defin- 
ing unlawful  gaming,  and  the  penalties  for  a  violation 
thereof.  The  section  of  the  statute  under  which  the 
present  action  was  instituted  (Hill's  Ann.  Laws,  §  3528) 
is  a  part  of  the  act  referred  to,  and  is  intelligible  only 
by  reference  to  the  other  provisions.  It  particularly 
refers  to  the  unlawful  gaming  defined  and  punished  by 
other  sections,  and  is,  in  effect,  one  of  the  penalties  for 
the  violation  of  the  act.  It  creates  a  cause  of  action  in 
favor  of  the  loser  of  money  at  certain  gambling  games 
against  the  dealer  or  player  winning  the  same,  or  the 
proprietor  of  such  game,  to  recover  double  the  amount 
lost.  One  of  the  issues  in  the  case  was  whether  defend- 
ant had  violated  the  statute  by  conducting  as  owner  or 
proprietor  one  of  the  prohibited  games,  and  no  recovery 
could  be  had  unless  the  jury  found  that  fact  against  him. 
It  was  therefore  quite  proper  for  the  court  to  explain,  as 
it  did  in  a  general  way,  the  several  provisions  of  the  act, 
to  give  the  jury,  as  it  stated  at  the  time,  '*a  view  of  the 
law  of  these  sections." 

The  former  judgment  will  be  adhered  to. 

Affirmed  on  Rehearing. 
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Argued  1  August ;  decided  12  August,  1901. 
TOUNG  V.  HUGHES. 

40   4771  [05  Pac.  887,  06  Pac.  ZTi.] 

EktuiTABLE  Lien  on  Proceeds  of  Ck)BPORATE  Property. 

1.  Where  the  property  of  a  corporation  has  been  sold  and  the  proceeds  deliv- 
ered to  a  trustee,  to  distribute  to  the  stockholders,  and  such  trustee  died  before 
the  fund  was  all  distributed,  the  stockholders  who  have  not  received  their  share 
have  a  lien  on  the  undistributed  funds,  and  may  recover  the  same  of  the  trusty's 
administrator. 

Compensation  of  Trustee. 

2.  Where  a  trustee,  who  received  the  proceeds  of  the  sale  of  the  property  of  a 
corporation  to  distribute  to  the  shareholders,  and  was  to  have  a  specified  sum  for 

,  his  entire  services,  died  before  the  distribution  was  completed,  his  estate  should 
be  allowed,  out  of  the  remaining  fUnds,  such  proportion  of  the  agreed  compensa- 
tion as  the  amount  distributed  by  him  bore  to  the  total  amount  to  be  distributed. 

Propriety  of  a  Receivership  for  Money. 

3.  Where  the  object  of  a  suit  is  to  establish  a  lien  on  a  fund  and  to  secure  its 
disbursement,  a  receiver  should  not  be  appointed,  but  the  final  order  should  direct 
the  fund  to  be  paid  into  court  to  be  distributed  by  the  clerk. 

Taxing  Costs  Against  Estates. 

4.  Where  an  administrator  or  executor  is  sued  in  relation  to  some  estate  mat- 
ter of  which  he  has  no  knowledge,  he  must  necessarily  make  some  defense,  and  if 
he  is  unsuccessful  the  costs  and  disbursements  of  both  parties  to  the  proceedings 
in  all  courts  may  properly  be  charged  upon  the  estate :  Dunham  v.  Siglin^  88  Or. 
281,  applied. 

Allowing  Attorney's  Fees  Against  Trust  Fund. 

5.  The  propriety  of  allowing  a  fee  out  of  a  trust  fUnd  to  attorneys  who  have 
defended  it,  and  the  amount  of  such  an  allowance,  are  questions  that  must  first 
be  presented  to  the  trial  court;  the  supreme  court,  under  the  practice  in  Oregon, 
has  no  original  Jurisdiction  over  costs  and  allowances  in  the  trial  court,  it  can 
only  review  the  proceedings  of  the  lower  courts. 

Objections  to  Cost  Bill— Filing  Affidavits. 

<5.  Since  the  amendment  of  Section  667  of  Hill's  Ann.  Laws  by  the  act  of  1881 
(Laws,  1801,  p.  114),  affidavits  may  be  filed  and  considered  in  passing  on  objec- 
tions to  a  cost  bill :  Crawford  v.  Altraham,  2  Or.  108,  distinguished. 

Cost  Bill— Amended  Statement- Rules  of  Court. 

7.  Rule  28  of  the  Supreme  Court,  allowing  a  prevailing  party  the  actual  cost 
of  printing  his  abstract  or  brief,  not  exceeding  certain  limits,  taken  in  connec- 
tion with  Section  557  of  Hill's  Ann.  Laws,  requiring  a  claimant  of  costs  and  dis- 
bursements to  file  an  amended  verified  statement,  if  the  claim  is  objected  to, 
require  the  amended  verified  statement  to  be  more  than  a  pleading,  it  must  be 
suflllciently  in  detail  to  make  out  a  prima  facie  case  over  the  objections ;  as,  for 
example,  a  cost  bill  claiming  the  expense  of  printing  a  brief  at  $1.00  per  page  was 
objected  to  as  being  unreasonable  to  the  extent  of  twenty-five  cents  per  page, 
whereupon  the  claimant  filed  an  amended  statement  setting  out  the  same  sums 
denying  the  claim  of  unreasonableness.  Held,  that  the  amended  statement  was 
insufllclent  to  support  the  claim  for  more  than  the  amount  admitted  by  the 
objection,  as  it  did  not  show  the  actual  cost  or  any  facts  to  overcome  the  objec- 
tions. 
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Costs-Expense  of  Tbanscbibino  Stenographic  Notes. 

8.  Where  a  decree  in  the  trial  court  was  rendered  before  the  stenographic 
notes  of  the  case  had  been  transcribed,  a  reasonable  charge  for  extending  them 
will  be  allowed  the  prevailing  party,  where  the  extension  Is  necessary  for  a  pre- 
sentation of  the  case  to  the  supreme  court. 

Costs— Copies  of  Petition  for  Rehearing. 

9.  The  expense  of  preparing  copies  of  a  motion  for  rehearing  is  not  a  taxable 
I  lem  of  costs  where  the  work  was  merely  clerical. 

From  Marion  :    Reuben  P.  Boise,  Judge. 

Action  by  S.  E.  Young  and  others  against  John  Hughes, 
as  administrator  of  the  estate  of  Seth  R.  Hammer,  de- 
ceased. From  a  judgment  for  plaintiffs,  defendant  ap- 
peals. *  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Woodson  T.  Slater  and  William  M,  Kaiser,  with  an  oral 
argument  by  Mr.  Slater, 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Messrs,  W,  J.  D^Arcy,  John  A.  Carson,  and  Peter 
H.  D'Arcy. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  suit  by  certain  stockholders  of  a  corporation, 
for  themselves  and  on  behalf  of  all  others  similarly  situ- 
ated, to  establish  and  enforce  a  lien  upon  a  fund  in  the 
hands  of  the  representative  of  a  deceased  trustee.  It 
is  alleged  in  the  complaint,  in  effect,  that  the  Gold 
Mountain  &  Dry  Gulch  Gold  &  Silver  Mining  Company, 
a  corporation,  sold  its  mining  property,  for  which  its 
secretary,  Seth  R.  Hammer,  received  the  sum  of  $5,000, 
to  be  distributed  to  its  stockholders  in  certain  propor- 
tions ;  that  on  December  2,  1898,  Hammer  died  intes- 
tate, having  in  his  possession  of  said  money  the  sum  of 
$1,312.12  and  certain  office  furniture,  the  property  of 
the  corporation  ;   that  on  December  5,  1898,  the  defend- 
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ant,  John  Hughes,  was  duly  appointed  administrator  of 
the  decedent's  estate,  and,  having  qualified  and  entered 
upon  the  discharge  of  his  trust,  wrongfully  took  posses- 
sion of  said  money  and  furniture,  which,  upon  a  demand 
therefor,  he  refused  to  deliver  to  plaintiffs ;  that  more 
than  one  hundred  stockholders  of  said  corporation,  resid- 
ing in  this  and  other  states,  have  not  received  their  share 
of  said  fund,  and  their  number  and  diverse  citizenship 
render  it  impracticable  that  they  should  be  made  parties  ; 
that  there  is  no  person  now  authorized  to  demand,  take 
possession  of,  or  sue  for  the  recovery  of  said  money  or 
property  in  the  name  of  the  corporation,  or  to  act  for  or 
on  its  behalf  or  that  of  its  stockholders ;  and  that  it  is 
necessary  that  some  qualified  person  should  be  appointed 
to  take  charge  of  said  money  and  property  for  the  benefit 
of  plaintiffs  and  the  other  stockholders,  so  that  he  may 
convert  the  property  into  money,  and  distribute  it,  with 
such  fund,  to  those  entitled  thereto,  according  to  their 
respective  rights.  The  summons  was  served  upon  the 
defendant,  John  Hughes,  only,  who  alone  answered, 
denying  the  material  allegations  of  the  complaint,  and 
averring  that  prior  to  the  commencement  of  the  suit  he 
offered  to  deliver  to  the  plaintiffs  any  property  belonging 
to  the  corporation  which  they  could  identify  as  such  ; 
but,  they  failing  and  refusing  to  identify  any  of  the  cor- 
porate property,  he  took  its  seal  and  dating  stamp  into 
court  for  them.  The  reply  having  put  in  issue  the  alle- 
gations of  new  matter  in  the  answer,  a  trial  was  had, 
resulting  in  a  decree  awarding  the  plaintiffs  and  other 
stockholders  who  had  not  received  their  share  of  the 
proceeds  of  sale  the  sum  of  $1,201.62  of  the  money  in 
Hammer's  possession  at  the  time  of  his  death,  appoint.- 
ing  Amos  Strong  receiver  to  hold  said  sum  for,  and  to 
distribute  it  to,  the  unpaid  stockholders,  and  that  plain- 
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tiffs  recover  of  Hughes,  as  administrator,  their  costs  and 
disbursements  ;   from  which  decree  he  appeals. 

1.  A  careful  examination  of  the  testimony  convinces 
us  that  the  court  properly  found  that  the  plaintiffs  and 
other  stockholders  had  a  preferred  lien  upon  ajpart  of 
the  money  received  by  Hammer  upon  a  sale  of  the  mining 
property  remaining  in  his  possession  at  the  time  of  his 
death.  A.  N.  Bush,  an  accountant  in  the  bank  of  Messrs. 
Ladd  &  Bush,  at  Salem,  Oregon,  testifies  that  for  many 
years  Hammer  had  been  a  customer  of  their  bank,  that 
he  was  acquainted  with  his  mode  of  doing  business  with 
banking  institutions,  and  that  it  was  his  general  custom 
to  deposit  money  held  by  him  for  others  in  such  a  manner 
as  to  show  who  were  the  equitable  owners  thereof.  The 
testimony  shows  that  upon  Hammer's  death  a  box  be- 
longing to  him,  and  kept  in  the  vault  of  said  bank,  was 
found  to  contain  certificates  of  deposit  payable  to  himself 
or  order  in  the  sum  of  $1,050,  and  there  were  also  found 
in  his  ofiice  like  certificates  in  the  sum  of  $850.  It  also 
appears  that,  while  the  mining  property  of  the  corpora- 
tion was  sold  by  its  officers  in  pursuance  of  authority 
conferred  upon  them  by  a  majority  of  the  stockholders, 
several  of  the  minority  were  dissatisfied  with  the  price 
received  therefor,  and  this  fact  probably  explains  why 
a  part  of  the  money  remained  in  Hammer's  possession 
at  the  time  of  his  death.  These  displeased  stockholders 
had  threatened  to  sue  the  corporation,  causing  Hammer 
to  fear  that  their  menaces  would  be  executed,  and  that 
they  might  possibly  secure  a  greater  proportion  than  had 
been  paid  to  the  others,  to  circumvent  which  he  probably 
changed  the  money  he  had  received  in  trust  to  his  private 
account.  Several  witnesses  called  by  the  plaintiff  testi- 
fied that  he  informed  them  that  he  changed  the  money 
into  these  certificates  for  that  purpose.     It  is  conceded 
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by  every  witness  that  Seth  R.  Hammer  was  scrupulously 
honest,  and  if,  in  his  last  illness,  he  had  been  able  to 
communicate  with  those  who  visited  with  and  ministered 
to  him,  he  would  doubtless  have  fully  explained  the  na- 
ture and  extent  of  his  trust,  and  accounted  for  every 
doUar^ie  held  for  the  stockholders.  His  sudden  sickness, 
however,  superinduced  a  comatose  state  that  resulted  in 
death  before  he  could  make  tlie  necessary  explanations. 
R.  B.  Cannon,  president  of  said  corporation  at  the  time 
its  mining  property  was  sold,  states  in  his  deposition,  in 
effect,  that,  being  more  conversant  with  its  business  than 
any  other  person,  he  made,  soon  after  said  sale  was  con- 
summated, a  list  of  its  stockholders  at  that  time  ;  that  the 
list  was  prepared  for  Hammer's  benefit  and  convenience, 
to  enable  him  to  pay  the  stockholders  the  several  sums 
due  each  ;  that  the  writing  on  said  list  in  ink  was  done 
by  him,  and  represents  the  sums  paid  for  stock,  and  the 
figures  in  pencil  thereon  were  made  by  Hammer,  and 
represent  the  sums  to  be  paid  to  the  several  stockholders  : 
and  that  when  Hammer  paid  any  of  the  money  so  received 
he  made  on  said  list,  opposite  the  stockholder's  name,  an 
''X,"  as  evidence  of  such  payment.  The  list  in  ques- 
tion was  attached  to  the  deposition.  The  deponent  fur- 
ther says  that  Hammer  was  to  receive  for  his  services  in 
disbursing  the  money  left  with  him  the  sum  of  $250,  pro- 
vided there  was  that  much  left  after  paying  the  stock- 
holders the  sums  due  them.  Amos  Strong,  as  plaintiffs' 
witness,  testified  that  soon  after  the  mine  was  sold  he 
saw  Cannon  making  said  list  by  taking  a  transcript  from 
the  books  ;  that  the  stockholders  who  had  paid  cash  for 
their  stock  were  listed  separate  from  those  who  had 
secured  such  stock  by  performing  labor,  or  in  any  other 
manner ;  that  eighty  cents  per  share  was  to  be  paid  to 
those  who  had  paid  cash  for  their  stock  and  twelve  and 
one  half  cents  per  share  to  all  others,  and  that  this  pro- 


Aug.  1901.]  Young  v.  Hughes.  591 

portion  was  determined  at  a  meeting  of  the  stockholders  ; 
that  about  October,  1898,  he  saw  said  list  in  Hammer's 
office,  and,  looking  over  it.  with  him,  he  observed  that 
he  had  marked  an  **  X  "  thereon  as  evidence  of  the  pay- 
ments he  had  made  to  the  stockholders,  using  the  list 
entirely  to  keep  his  accounts  upon  in  relation  thereto ; 
and  that  the  witness  secured  the  list  from  Hughes,  and 
attached  it  to  the  interrogatories  which  were  sent  to 
Cannon.  An  examination  of  said  list  shows  that  it  does 
not  contain  any  memorandum  of  two  hundred  shares 
issued  to  the  plain tiiff  H.  W.  White,  upon  which  he  de- 
mands, and  the  court  apparently  allowed,  the  sum  of 
$169 ;  noris  any  entry  made  in  the  stock  ledger  of  such 
stock.  The  only  credit  he  has  thereon  is  of  twenty  shares 
assigned  to  him  by  R.  H.  Miller.  These  two  hundred 
shares  of  stock,  evidenced  by  four  certificates,  numbered 
419  to  422,  inclusive,  for  fifty  shares  each,  were  oflFered 
in  evidence,  thus  presumptively  proving  that  White  had 
not  received  the  money  due  him  thereon,  as  the  testimony 
shows  that  it  was  Hammer's  custom  to  take  up  these 
certificates  of  stock  upon  the  payment  of  the  dividend 
due  the  stockholder,  and  further  showing  that  the  stock 
ledger  evidently  does  not  contain  a  correct  memorandum 
of  the  stock  issued.  But  how  White  was  entitled  to  more 
than  $160  on  two  hundred  shares  of  stock  is  not  disclosed 
by  the  transcript ;  and  when  it  is  remembered  that  eighty 
cents  per  share  was  the  dividend  payable  to  those  who 
had  paid  cash  for  their  stock,  it  would  seem  that  he  was 
awarded  $9  more  than  was  due  him. 

2.  When  said  list  was  delivered  to  Hammer,  it  showed 
a  liability  of  the  corporation  to  its  shareholders  whose 
names  were  noted  thereon  in  the  sum  of  $4,667.76,  and  the 
check  marks  made  by  him  evidence  payments  amounting 
to  $3,628.63,  thus  leaving  a  remainder  of  $1,039.13  due 
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the  stockholders,  and  showing  that,  if  he  had  lived  to 
discharge  the  trust  assumed  by  him,  he  would  have  had 
remaining  the  sum  of  $332.24  of  the  money  left  with 
him.  Having  received  the  sum  of  $5,000,  and  disbursed 
$3,628.63,  he  had  in  his  possession  at  the  time  of  his 
death  $1,371.37.  The  list  so  delivered  to  him  having 
shown  that  when  he  fully  discharged  the  duty  which  he 
assumed  he  would  have  had  in  his  possession  the  sum  of 
$382.24,  this  fact  must  have  induced  him  to  disburse  the 
money  under  an  agreement,  as  stated  by  Cannon,  that  he 
was  to  receive  the  sum  of  $250,  ''provided  there  was  that 
much  left  after  paying  the  stockholders  the  sums  due 
them."  He  did  not  live  to  execute  the  contract  fully, 
but,  having  performed  a  substantial  part  of  it,  his  estate 
is  entitled  to  such  a  proportion  of  the  $250  promised 
him  as  his  disbursements  bear  to  the  sum  required  by 
said  list  to  be  paid  to  the  stockholders,  or  seventy-seven 
and  seven  tenths  per  cent,  to  wit,  the  sum  of  $194.25. 
Hughes,  as  administrator,  having  received  of  the  money 
belonging  to  the  stockholders  the  sum  of  $1,371.37,  will 
therefore  deduct  therefrom,  as  belonging  to  the  estate, 
the  sum  of  $194.25,  leaving  a  remainder  of  $1,177.12, 
which  is  impressed  with  a  lien  in  favor  of  said  stock- 
holders. The  decree  of  the  trial  court  will,  therefore,  be 
modified  accordingly. 

3.  The  statute  authorizes  the  appointment  of  a  receiver 
after  a  judgment  or  decree  has  been  rendered  to  carry  the 
same  into  effect :  Hill's  Ann.  Laws,  §  1061.  In  the  case 
at  bar,  however,  Hughes,  as  administrator,  having  con- 
verted the  property  into  money,  which  he  has  on  hand, 
no  active  duty  is  required  of  any  one  to  execute  the  decree, 
except  the  mere  payment  of  the  money  to  those  entitled 
thereto,  in  which  case  there  is  no  necessity  for  a  receiver, 
the  rule  being  that,  where  the  object  of  the  suit  is  merely 
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to  compel  the  payment  of  money,  there  is  no  sufficient 
ground  to  warrant  the  appointment  of  a  receiver :  Beach, 
Rec.(Alderson'8  ed.)  §  108.  The  fund  impressed  with  a 
lien  having  been  reduced  to  money,  the  clerk  of  the  court 
is  its  proper  disbursing  agent,  and  hence  that  part  of  the 
decree  appointing  Amos  Strong  receiver  is  reversed. 

4.  Hughes,  having  no  knowledge  of  the  condition  of 
the  fund  which  came  into  his  possession  by  virtue  of  his 
trust,  was  compelled  to  interpose  a  defense  to  the  suit ; 
but,  the  decree  having  been  in  favor  of  the  stockholders, 
establishing  their  lien  thereon,  the  costs  and  disburse- 
ments of  the  lower  court  will  be  charged  upon  the  dece- 
dent's estate  :  Dunham  v.  Siglin,  39  Or.  291  (64  Pac.  661). 
The  decree  having  been  modified,  however,  the  costs  and 
disbursements  in  this  court  will  be  deducted  from  the  sum 
of  $1,177.12,  so  impressed  with  said  lien,  and,  after  pay- 
ing the  same,  Hughes,  as  administrator,  will  deposit  the 
remainder  With  the  clerk  of  the  trial  court,  who  will  dis- 
tribute the  same  to  the  persons  entitled  thereto  in  accord- 
ance with  the  provisions  of  the  decree  herein. 

Modified. 

On   Motions   to  Allow  Attorney  Fees   and   to   Tax 
Costs  op  Lower  Court  Against  the  Fund. 

Petitions  having  been  filed  by  the  respective  parties 

for  an  allowance  of  attorney's  fees,  and  by  the  appellant 

for  the  taxation  of  the  costs  of  the  lower  court  against 

the  stockholders'  fund  in  his  hands,  upon  consideration 

thereof  the  costs  and  disbursements  of  the  respective 

parties  in  each  court  will  be  paid  by  the  administrator 

from  said  fund,  as  allowed  and  taxed  in  the  respective 

courts,  and  he  will  deposit  the  remainder  with  the  clerk 

of  the  court  below,  to  be  distributed  to  those  who  may 

prove  title  thereto. 
39  Or.— 38. 
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5.  The  question  of  attorney's  fees  not  having  been  in 
issue  in  the  lower  court,  will  be  remanded  for  such  pro- 
ceedings and  allowance  as  that  court  may  consider  proper 
and  just.  Modified. 

Decided  7  October,  1001. 

On  Motion  to  Rbtax  Costs. 

Mr.  Justice  Moore  delivered  the  opinion. 

This  is  a  motion  to  retax  costs.  The  appellant,  having 
been  allowed  costs,  filed  a  bill  therefor,  in  which  he  de- 
manded, inter  alia,  for  printing  the  abstract,  twenty-six 
pages,  $26  ;  brief,  forty-eight  pages,  $48  ;  stenograph- 
er's fees  for  transcribing  testimony,  $40 ;  and  for  pre- 
paring a  petition  for  rehearing,  $4.00.  The  respondent 
objected  to  these  items,  and  alleged  that  the  abstract 
contained  only  twenty-five,  and  the  brief  forty-seven, 
pages,  including  covers ;  that  a  reasonable  charge  for 
printing  the  same  did  not  exceed  seventy-five  cents  per 
page ;  and  that  the  stenographer's  fees  did  not  consti- 
tute a  disbursement  which  the  appellant  was  entitled  to 
recover.  The  appellant  thereupon  filed  an  amended  veri- 
fied statement,  specifically  denying  these  allegations,  and 
for  a  further  answer  alleged  that  he  was  compelled  to 
serve  and  file  a  printed  abstract  and  brief,  containing 
twenty-six  and  forty-eight  pages,  respectively,  including 
covers,  for  printing  which  an  account  of  $74  was  set  out; 
that  the  cause  was  tried  before  the  court,  stenographic 
notes  being  taken  of  the  testimony,  and  a  decree  ren- 
dered without  any  transcription  of  such  notes,  but,  an 
appeal  having  been  taken,  it  became  necessary  to  tran- 
scribe the  testimony  for  use  in  the  supreme  court,  for 
which  service  he  was  compelled  to  pay  a  stenographer 
the  sum  of  $40 ;  that  after  the  decision  of  the  cause  on 
appeal  he  prepared  a  petition  for  rehearing,  and,  not 
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haying  sufficient  time  to  print  the  same,  so  as  to  present 
it  before  an  adjournment  of  the  court,  he  had  some  copies 
thereof  made  by  a  stenographer,  for  which  he  was  com- 
pelled to  pay  the  sum  of  $4.00.  The  clerk  disallowed 
the  latter  sum,  and  also  the  sum  of  $1.00,  or  one  half 
the  claim  for  the  cover  of  the  abstract,  but  taxed  the 
other  items  as  claimed,  whereupon  the  respondent  moved 
to  retax  the  items  of  the  cost  bill  to  which  he  objected. 

6.  His  motion  therefore  notifies  the  appellant  that  he 
intends  to  rely  upon  certain  affidavits,  annexed  thereto, 
to  the  effect  that  the  reasonable  cost  of  publishing  the 
abstract  and  brief  is  sixty-five  cents  per  page  for  cash, 
and  seventy-five  cents  on  credit.  The  appellant  moves 
to  strike  such  affidavits  from  the  files,  on  the  ground  that 
they  were  filed  after  the  disbursements  had  been  taxed, 
and  that  the  testimony  therein  contained  was  not  sub- 
mitted to  or  considered  by  the  clerk.  In  Crawford  v. 
Abraham,  2  Or.  163,  a  judgment  of  nonsuit  having  been 
rendered  in  the  court  below,  the  defendants  filed  a  cost 
bill,  and  supplemented  it  with  certain  affidavits,  showing 
the  necessity  of  the  several  items  thereof.  The  court,  in 
construing  Section  546  of  the  General  Laws  of  Oregon, 
as  compiled  by  Matthew  P.  Deady  and  La  Fayette  Lane 
(Section  556  of  Hill's  Ann.  Laws),  which  provided  that 
disbursements  should  be  taxed  in  accordance  with  a  veri- 
fied statement  thereof,  unless  objections  thereto  were 
filfed,  held  that  the  showing  of  the  necessity  for  an  item 
of  disbursement  should  be  in  the  form  of  an  amended 
verified  statement,  and  that  no  other  affidavits  would  be 
allowed.  Mr.  Justice  Wilson,  in  speaking  of  the  state- 
ment and  the  office  performed  by  it,  said :  "The  verifi- 
cation and  its  amendment  will  constitute  the  proofs.  It 
is  enough  to  call  an  affiant's  attention  to  the  particular 
items  objected  to,  and  then  common  honesty,  or  the  fear 
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of  committing  perjury,  will  prompt  that  person  to  make 
a  true  showing."  The  legislative  assembly  on  February 
20,  1891,  amended  section  547  of  said  Code  (which  is 
Section  557  of  Hill's  Ann.  Laws)  by  providing  that,  in 
reviewing  the  taxation  of  costs,  the  court  or  judge  might 
examine  any  aflSdavits  which  either  party  may  have  filed 
in  support  of  or  against  any  item  claimed  in  the  cost  bill : 
Laws,  1891,  p.  114,  §  1. 

7.  Whether  the  affidavits,  which  are  annexed  to  the 
motion,  should  have  been  filed  before  the  clerk  taxed 
the  costs,  it  is  not  necessary  to  inquire ;  for,  in  our 
judgment,  the  amended  verified  statement  is  insufficient 
to  controvert  the  objections  interposed  to  the  cost  bill,  so 
far  as  they  relate  to  the  reasonable  cost  of  printing  the 
abstract  and  brief,  and  for  this  reason  said  affidavits  will 
not  be  considered.  It  is  not  alleged  in  the  amended  veri- 
fied statement  that  the  appellant  had  agreed  to  pay  the 
sum  of  $74  for  printing  the  abstract  and  brief,  or  that 
said  sum  was  a  reasonable  compensation  therefor.  It  is 
the  duty  of  the  clerk,  in  taxing  costs,  to  allow  the  pre- 
vailing party  the  actual  cost  of  printing  his  abstract  or 
brief,  not  exceeding  $1.00  per  page,  including  cover, 
when  printed  in  pica,  and  $1.25  a  page  when  printed  in 
small  pica :  Rule  23,  Sup.  Ct.  (35  Or.  603).  The  appel- 
lant does  not  allege  in  the  amended  verified  statement 
the  actual  cost  of  printing  the  abstract  and  brief,  as  re- 
quired by  this  rule  and  by  the  statute  and  decisions* of 
this  court.  It  would  appear  that  he  has  treated  the  cost 
bill  as  a  complaint,  the  objections  thereto  as  an  answer, 
and  the  amended  verified  statement  as  a  reply,  expecting 
to  controvert  the  respondent's  testimony  before  the  clerk 
upon  the  issue  of  the  reasonableness  of  the  charge  for 
printing.  Whatever  may  be  said  in  respect  to  the  time 
of  introducing  proof  upon  the  issue  of  the  reasonable- 
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ness  of  the  item  of  the  cost  bill  objected  to,  the  statute 
nowhere  requires  the  filing  of  any  affidavits  in  support 
of  or  opposed  to  such  item.  The  effect  of  the  amend- 
ment of  the  statute  adverted  to  is  to  modify  the  opinion 
in  Crawford  v.  Ahrahamy  2  Or.  163,  thereby  requiring 
such  affidavits  to  be  considered  when  properly  filed. 
When  the  objections  to  the  cost  bill  were  filed,  the  bur- 
den of  showing  the  reasonableness  of  the  charges  of  the 
several  items  controverted  thereby  was  imposed  upon 
the  appellant,  and  this  duty  could  be  discharged  only  by 
filing  an  amended  verified  statement,  making  a  prima 
facie  case  in  his  behalf.  The  appellant  having  failed  to 
comply  with  this  requirement,  his  amended  verified  state- 
ment admits  by  its  silence  that  the  reasonable  charge  for 
such  printing  is  only  seventy-five  cents  per  page  {Cross  v. 
Chichester^  4  Or.  114),  which  sum  is  allowed  for  the  ab- 
stract and  brief,  containing  twenty-five  and  forty-eight 
pages,  respectively. 

8.  The  stenographer's  notes  of  the  testimony  not  hav- 
ing been  transcribed  when  the  decree  was  rendered  in  the 
lower  court,  it  was  necessary  that  a  transcript  thereof 
should  be  made,  in  order  that  the  cause  might  be  tried 
de  novo  in  this  court ;  and,  it  appearing  from  the  amended 
verified  statement  that  the  sum  of  $40  paid  therefor  is 
reasonable,  it  is  allowed. 

9.  The  sum  of  $4.00,  however,  paid  for  preparing  a 
petition  for  rehearing,  is  disallowed.  The  clerical  work 
of  preparing  such  a  petition  might  have  been  done  by 
appellant's  counsel,  in  which  case  he  would  be  no  more 
entitled  to  compensation  therefor  than  in  preparing  a 
pleading. 

The  disbursements  will  therefore  be  retaxed  in  accord- 
ance with  this  opinion.  Costs  Rbtaxed. 
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AiiKued  25  July ;  decided  12  August,  1001. 
PARRISH  V,  HIGINBOTHAM. 

[66Pac.984.] 

Arbitration  and  Award— Rules  op  Construction. 

1.  An  award  must  be  confined  to  tbe  matters  arbitrated,  or  It  will  be  entirely 
void,  unless  the  objectionable  part  can  be  separated  and  rejected  as  surplusage ; 
and  It  will  be  presumed  that  only  arbitrated  questions  were  passed  upon,  though 
the  award  is  expressed  In  terms  broad  enough  to  include  others,  unless  the  con- 
trary expressly  appears. 

Award  Beyond  the  Terms  of  Submission. 

2.  "Where,  on  the  termination  of  a  lease  by  the  lessor,  the  parties  submitted 
to  arbitrators  the  amount  to  be  paid  the  lessees  by  the  lessor  for  "the  summer 
fallowing  done  on  the  land,"  and  for  the  seed  and  feed  on  the  premises,  the  award 
was  not  without  the  terms  of  the  submission  for  including  an  allowance  for  plow- 
ing and  for  wheat,  barley,  and  hay. 

Pleading  Compliance  With  an  Award. 

8.  Where  an  award  is  intended  simply  to  fix  the  value  of  certain  property 
for  the  purpose  of  some  transaction  to  be  thereafter  completed  between  the  par- 
ties, there  must  be  at  least  an  offer  to  carry  out  the  proposed  transaction  before 
an  action  can  be  maintained  on  the  award. 

From  Sherman  :    W.  L.  Bradshaw,  Judge. 

Action  by  M.  F.  Parrish  and  Byron  Simmons,  copart- 
ners under  the  name  of  Parrish  &  Simmons,  against 
George  P.  Higinbotham.  From  a  judgment  in  favor  of 
the  defendant,  the  plaintiflFs  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
O^Day  &  Tarpley  and  Williams^  Wood  &  Linthicum^  with 
an  oral  argument  by  Mr.  Thomas  O^Day. 

For  respondent  there  was  a  brief  over  the  name  of  Ben- 
nett &  Sinnott,  with  an  oral  argument  by  Mr.  Alfred  S. 
Bennett. 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  an  action  on  an  award.  The  complaint,  after 
alleging  that  defendant  leased  to  the  plaintiffs  certain 
premises  for  the  term  of  two  years,  commencing  Novem- 
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ber  7, 1898,  and  that  such  lease  was  terminated  by  defend- 
ant notifying  plaintiflFs  of  his  election  to  do  so  at  the  end 
of  the  first  year,  further  avers,  that  on  September  4, 
1899,  disputes  and  differences  having  arisen  between  the 
parties  concerning  the  amount  to  be  paid  plaintiffs  for 
plowing  and  summer  fallowing  done  by  them  on  the 
premises,  and  for  their  share  of  certain  wheat,  barley, 
hay,  and  feed  which  defendant  agreed  to  purchase,  an 
agreement  to  submit  such  differences  to  arbitration  was 
entered  into,  which,  so  far  as  the  questions  in  this  case 
are  concerned,  is  as  follows  :  ''Whereas,  G.  P.  Higinbot- 
ham and  M.  F.  Parrish  and  Byron  Simmons,  parties  to 
a  farm  lease  dated  November  7,  1898,  which  is  annexed 
hereto,  and  made  part  of  this  agreement,  for  the  term  of 
two  years  from  the  date  hereof,  being  desirous  of  termi- 
nating said  lease  before  the  expiration  of  the  term  pro- 
vided therein,  to  that  effect  hereby  agree  by  these  presents 
to  submit  the  amount  to  be  paid  M.  F.  Parrish  and 
Byron  Simmons,  lessees,  by  said  G.  P.  Higinbotham, 
lessor,  for  the  summer  fallow  done  on  said  land  by  them, 
the  quantity  of  which  is  agreed  to  be  six  hundred  acres 
(it  being  understood  that  the  amount  of  land  farmed  to 
grain  during  the  season  of  1899  was  two  hundred  and 
thirty-five  acres) ,  and  also  what  amount  the  said  lessor 
has  to  pay  the  lessees  for  their  share  of  the  seed  and  feed 
now  on  said  premises,  lessor  agreeing  to  purchase  lessees' 
interest  in  same,  to  three  disinterested  arbitrators,  resi- 
dent farmers  of  Sherman  County."  It  is  alleged  that 
thereafter,  and  on  September  7,  1899,  the  arbitrators 
made  their  award,  the  material  parts  of  which  are  as 
follows:  "We  find  that,  upon  a  cancellation  of  the  lease 
mentioned  before  at  this  time,  that  said  G.  P.  Higin- 
botham is  justly  due  the  said  M.  F.  Parrish  and  Byron 
Simmons,  after  allowing  all  deductions  and  credits  pro 
and  con,  for  plowing,  summer  fallowing,  wheat,  barley, 
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hay,  and  feed,  all  now  on  said  premises,  the  sum  of  seven 
hundred  and  eighty-six  dollars  ($786),  which  amount  we 
hereby  award  and  adjudge  to  be  due  said  M.  F.  Parrish 
and  Byron  Simmons  by  G.  P.  Higinbotham,  to  be  paid 
not  later  than  September  20, 1899,  at  which  time  the  said 
Parrish  and  Simmons  are  to  deliver  up  possession  of  the 
leased  premises  to  said  Higinbotham,  except  the  house 
reserved  in  the  order  of  submission;"  and  finally,  that  de- 
fendant has  refused,  and  still  refuses,  to  pay  the  amount  so 
awarded,  or  any  part  thereof,  although  plaintiffs  vacated 
the  premises  on  September  20, 1899.  A  demurrer  to  the 
complaint  because  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  was  sustained,  and,  plaintiffs 
declining  to  plead  further,  a  judgment  in  favor  of  the 
defendant  was  entered,  from  which  this  appeal  is  taken. 
Two  objections  are  urged  to  the  sufficiency  of  the  com- 
plaint :  (1)  That  the  award  is  not  within  the  terms  of 
the  submission,  and  therefore  void ;  and  (2)  that,  so  far 
as  the  feed  and  seed  are  concerned,  the  arbitrators  were 
simply  to  fix  the  price  at  which  the  plaintiflFs  were  to  sell 
and  the  defendant  to  purchase,  and  there  is  no  allegation 
that  such  sale  and  purchase  were  ever  consummated. 
The  original  lease  is  not  made  a  part  of  the  complaint, 
nor  are  its  terms  set  out.  The  ruling  of  the  court  on  the 
demurrer  must,  therefore,  be  considered  with  reference 
to  the  averments  of  the  complaint  and  the  language  of 
the  agreement  of  submission  and  the  award.' 

1.  It  is  an  elementary  principle  that  the  first  essen- 
tial of  an  award  is  that  it  be  confined  to  the  matters 
submitted  for  decision.  If  not,  it  is  absolutely  void  in 
totOy  unless  the  objectionable  part  can  be  separated  from 
the  rest,  and  regarded  as  surplusage :  2  Parsons,  Cont. 
(7  ed.)  *689  ;  2  Am.  &  Eng.  Ency.  Law  (2  ed.),  738,  741 ; 
Garrow  v.  Nicolai,  24  Or.  76  (32  Pac.  1036).     It  will  be 
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presumed,  however,  that  an  award  does  not  pass  upon 
matters  not  submitted,  although  expressed  in  such  gen- 
eral terms  as  to  include  other  questions,  unless  the  con- 
trary expressly  appears  :  Morse,  Arbit.  441 ;  2  Parsons, 
Cont.  (7  ed.)  *700 ;  Solomotis  v.  McKinstry^  13  Johns. 
*27  ;  Joy  v.  Simpson,  2  N.  H.  179.  "This  rule  is  founded 
on  the  obvious  fact,"  says  the  Supreme  Court  of  New 
Hampshire  in  the  case  just  cited,  "that  arbitrators  can 
not,  in  general,  know  and  investigate  subjects  not  sub- 
mitted ;  and,  if  their  language  appears  to  embrace  other 
subjects,  as  other  subjects  may  be  within  their  private 
knowledge,  or  may  be  laid  before  them  by  one  party,  the 
award  shall  be  considered  to  embrace  others,  if  it  be  ex- 
pressly shown  that  others  were  investigated.  But,  unless 
it  be  so  shown,  though  their  language,  from  a  want  of 
technical  precision,  may  be  too  general,  the  presumption 
is  that  they  performed  nothing  beyond  their  duty."  And 
Mr.  Morse  says:  "It  has  'been  settled  that  an  award, 
though  expressed  in  such  general  terms  as  to  include  all 
disputes,  may,  in  its  operation,  be  restricted  to  the  par- 
ticular disputes  submitted.'  *  *  *  And,  unless  it 
be  expressly  shown  that  the  arbitrators  have  investigated 
matters  not  included  in  the  submission,  'though  their  lan- 
guage, from  a  want  of  technical  precision,  may  be  too 
general,  the  presumption  is  that  they  performed  nothing 
beyond  their  duty. 


J  »> 


2.  Within  these  principles,  the  award  in  question  is 
presumptively  valid.  By  the  agreement  of  submission, 
the  arbitrators  were  to  determine  (1)  the  amount  to  be 
paid  plaintiffs  by  defendant  for  six  hundred  acres  of 
summer  fallow,  and  (2)  the  amount  defendant  should 
pay  for  the  purchase  of  plaintiffs'  share  of  the  seed  and 
feed  then  on  the  premises ;  and  the  court  will  not  pre- 
sume that  other  questions  were  considered  and  passed 
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upon  merely  because  the  terms  of  the  award  are  broad 
enough  to  include  them.  It  is  true,  the  award  says  that 
an  allowance  was  made  for  plowing,  and  for  wheat,  bar- 
ley, and  hay ;  but,  in  the  absence  of  proof  to  the  con- 
trary, it  will  be  assumed  that  these  items  were  embraced 
in  the  summer  fallowing,  seed,  and  feed  mentioned  in 
the  questions  submitted  to  the  arbitrators.  So,  also,  it 
will  be  presumed  that  the  deductions  and  credits  allowed 
by  the  arbitrators  were  proper  to  be  considered  in  deter- 
mining such  questions.  Upon  the  face  of  the  award, 
therefore,  it  can  not  be  said  to  be  broader  than  the  sub- 
mission. 

3.  We  are  of  the  opinion,  however,  that  the  other 
objection  to  the  complaint  is  well  taken.  It  appears, 
not  only  from  the  agreement  of  submission,  but  from  the 
complaint,  that  the  last  clause  of  the  agreement  was,  in 
effect,  in  aid  of  an  executory  contract  between  the  parties. 
By  it  the  arbitrators  were  not  to  determine  an  amount 
already  due  plaintiffs  from  the  defendant,  but  to  fix  the 
price  of  certain  property,  which  defendant  agreed  to  pur- 
chase at  the  amount  to  be  so  determined;  in  other  words, 
it  was  designed  to  make  certain  that  which  had  previ- 
ously been  uncertain  in  the  executory  contract.  When 
the  amount  to  be  paid  for  the  feed  and  grain  was  ascer- 
tained by  the  arbitrators,  it  simply  put  the  executory 
contract  in  the  same  condition  it  would  have  been  had 
the  parties  themselves  agreed  upon  the  price  at  the  time 
the  contract  was  made.  Before  such  an  award  can  be 
enforced,  the  plaintiff  must  allege  and  prove  perform- 
ance, or  an  offer  of  performance,  on  his  part :  1  Am.  & 
Eng.  Ency.  Law  (1  ed.),  716.  There  is  no  such  allegation 
in  the  complaint,  and  for  that  reason  it  is  insufficient, 
and  the  judgment  of  the  court  below  must  be  affirmed. 

AVFIRMBD. 
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Arirued  6  August;  decided  15  August,  1901. 
WINGATB  V,  ASTORIA. 

[65  Pac.  082,  «  Munic  Corp.  Cas.  815.] 

Municipalities— Strkkt  Improvkmknts— Injunction. 

1.  Where  municipal  authorities  have  Jurisdiction  to  Improve  a  street,  a  prop- 
erty owner,  who,  with  knowledge  of  the  improvement,  makes  no  objection  until 
after  the  work  Is  completed,  can  not  enjoin  the  collection  of  the  assessment  on  the 
ground  that  the  proceedings  have  not  been  regular. 

EFFFCT  of  iBRBOUIiABITIBS  ON  COLLATEBAL  ATTACK. 

2.  Where  a  city  council  has  attempted  to  establish  the  grade  of  a  street,  irreg- 
ularities in  the  proceedings,  not  amounting  to  a  want  of  Jurisdiction,  would  not 
afftet  lt«  power  to  subsequently  improve  the  street  according  to  such  grade,  or 
afford  ground  for  an  injunction  by  a  property  owner  to  restrain  the  collection  of 
an  assessment  for  such  improvement  after  the  work  has  been  completed,  for  on 
collateral  proceedings  only  a  want  of  Jurisdiction  will  support  an  attack  on  the 
nufflciency  of  the  record. 

From  Clatsop  :   Thomas.  A.  McBride,  Judge. 

Suit  by  G.  Wingate  and  others  to  enjoin  the  City  of 
Astoria  and  its  chief  of  police  from  collecting  certain 
assessments  for  a  street  improvement.  After  a  hearing  on 
the  merits,  there  was  a  decree  for  the  defendants,  hence 
this  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Messrs.  Geo.  Noland  and  John  Q.  A.  Bowlby. 

For  respondents  there  was  a  brief  over  the  names  of 
A .  M.  Smith,  City  Attorney,  and  Fulton  Brothers,  with  an 
oral  argument  by  Mr.  Smith  and  Mr.  Charles  W.  Fulton, 

Mr.  Chief  Justice  Bean  delivered  the  opinion. 

This  is  a  suit  brought  by  the  owners  of  certain  real 
property  abutting  on  Grand  Avenue,  in  the  City  of 
Astoria,  to  restrain  the  execution  of  a  warrant  for  the 
sale  thereof  for  delinquent  street  assessments,  and  was 
commenced  after  the  work  had  been  completed,  and  ac- 
cepted by  the  city.     The  plaintiffs  made  no  objection 
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whatever  while  the  work  was  in  progress,  but  it  is  now 
insisted  that  the  entire  proceedings  were  invalid,  be- 
cause: (1)  The  grade  of  the  street  had  not  been  legally 
established  prior  to  the  proceedings  for  its  improvement ; 
(2)  the  estimates,  plans,  and  specifications  for  the  work, 
which  the  charter  requires  to  be  filed  with  the  auditor 
and  police  judge,  were  insuflBcient ;  (3)  the  record  does 
not  show  that  all  the  members  of  the  board  of  equaliza- 
tion were  present  at  the  meeting,  held  after  public  notice, 
as  required  by  the  charter,  for  the  purpose  of  reviewing 
and  correcting  the  action  of  the  board  of  assessors  in 
apportioning  the  cost  of  the  improvement  to  the  property 
within  the  assessment  district ;  and  (4)  the  local  assess- 
ments were  not  in  fact  made  according  to  the  benefits. 

1.  So  far  as  the  last  three  objections  are  concerned, 
it  is  sufficient  to  say  that  they  do.  not  go  to  the  juris- 
diction of  the  council  to  make  the  improvement,  and 
therefore  can  not  be  used  as  the  basis  of  a  suit  for  an 
injunction  to  restrain  the  collection  of  the  assessment 
after  the  street  has  been  improved.  It  is  the  settled  law 
of  this  state,  supported  by  the  weight  of  authority,  that, 
where  the  municipal  authorities  have  jurisdiction  to  im- 
prove a  street,  a  property  owner,  who,  with  knowledge 
of  such  improvement,  makes  no  objection  until  after  the 
work  has  been  completed,  can  not  enjoin  the  collection 
of  the  assessment  on  the  ground  that  the  proceedings 
have  not  been  regular  :  Wilson  v.  City  of  Salem^  24  Or. 
504  (34  Pac.  9,  691);  Barkley  v.  Oregon  City,  24  Or.  515 
(33  Pac.  978);  Strout  v.  City  of  Portland,  26  Or.  294  (38 
Pac.  126);  Balfe  v.  Lammers,  109  Ind.  347  (10  N.  E.  92); 
Elliott,  Roads  &  Sts.  (2  ed.)  §  589. 

2.  In  support  of  the  other  objection  it  is  urged  that 
the  establishment  of  the  grade  of  a  street  is  necessary 
before  any  proceedings  are  had  or  taken  for  its  improve- 
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ment  at  the  expense  of  the  property  owners,  and  that, 
unless  such  grade  is  established,  the  council  is  without 
jurisdiction  to  proceed  with  the  improvement.  In  July, 
1891,  in  pursuance  of  the  authority  vested  in  it  by  the 
charter,  the  council  passed  an  ordinance  establishing  the 
grade  of  what  was  then  Seventh  Street,  but  is  now  Grand 
Avenue.  It  is  contended,  however,  that  the  ordinance 
is  void,  because  it  was  approved  by  the  president  of  the 
council  at  a  time  when  there  was  a  vacancy  in  the  office 
of  mayor  {Bahbidge  v.  City  of  Astoria^  25  Or.  417,  36  Pac. 
291,  42  Am.  St.  Rep.  796),  and  hence  no  grade  was  ever 
legally  established.  There  is  no  provision  in  the  charter 
making  the  establishment  of  a  grade  a  condition  prece- 
dent to  the  right  or  power  of  the  council  to  improve  the 
street,  or  prohibiting  such  improvement  before  the  grade 
is  established.  If  any  such  requirement  is  to  be  found 
therein,  it  is  by  implication,  not  by  direct  provision.  But 
it  is  unnecessary  for  us  to  examine  that  question  at  this 
time,  for,  even  if  it  be  conceded  that  the  charter  contem- 
plates that  the  grade  of  a  street  shall  be  established  before 
the  improvement  is  begun,  and  that  proceedings  for  the 
improvement  prior  thereto,  upon  seasonable  objection 
and  in  an  appropriate  proceeding,  would  be  held  invalid, 
as  in  State  v.  District  Court  of  Ramsey  County ^  44  Minn. 
244  (46  N.  W.  349);  State  v.  Judges  of  District  Court,  51 
Minn.  539  (53  N.  W.  800,  55  N.  W.  122),— we  are  clearly 
of  the  opinion  that  where,  as  in  this  case,  the  council 
has  attempted  to  establish  the  grade,  mere  irregularity, 
or  even  invalidity,  in  the  proceedings,  not  amounting  to 
a  want  of  jurisdiction,  would  not  affect  its  power  to  sub- 
sequently improve  the  street  according  to  such  grade,  or 
afford  ground  for  an  injunction  by  a  property  owner  to 
restrain  the  collection  of  an  assessment  for  such  improve- 
ment after  the  work  had  been  completed.  Under  the 
charter,  proceedings  for  the  establishment  of  the  grade 
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and  the  improvement  of  the  street  are  entirely  inde- 
pendent of  each  other,  and  governed  by  different  pro- 
visions of  law  (Laws,  1895,  p.  558);  and,  even  if  the 
prior  establishment  of  a  grade  is  necessary,  there  is 
no  more  reason  for  enjoining  the  collection  of  a  street 
assessment  because  the  grade  was  not  legally  made  than 
because  the  street  was  not  legally  opened  in  the  first 
instance.  Upon  this  latter  question,  Mr.  Elliott  says : 
**If  the  municipality  had  no  jurisdiction  over  the  general 
subject,  or  if  it  could  not  possibly  acquire  any  right  to 
the  street,  the  proceedings  might  be  absolutely  void  for 
want  of  jurisdiction,  and  the  question  of  the  legal  exist- 
ence of  a  street  which  a  city  is  attempting  to  improve, 
and  its  right  to  do  so,  may  doubtless  be  raised  upon  a 
direct  attack  seasonably  made ;  but,  unless  there  is  a 
want  of  jurisdiction  over  the  general  subject,  or,  possi- 
bly, over  the  particular  property,  the  proceedings  can 
not,  ordinarily  at  least,  be  collaterally  attacked,  after 
the  improvement  has  been  made,  upon  the  ground  that 
the  city  had  not  acquired  the  right  to  the  street  at  the 
time  the  order  was  made":  Elliott,  Roads  &  Sts.(2  ed.) 
§  508.  So,  too,  proceedings  for  the  improvement  of  the 
street  can  not  be  collaterally  attacked  in  a  suit  to  enjoin 
the  collection  of  the  assessment,  after  the  improvement 
has  been  made,  upon  the  ground  that  some  prior  pro- 
ceedings for  the  establishment  of  the  grade  were  irregu- 
lar or  invalid.  In  the  case  of  Babbidge  v.  City  of  Astoi^iay 
25  Or.  417  (42  Am.  St.  Rep.  796,  36  Pac.  291),  the  ordi- 
nance  declared  void  formed  the  basis  of  the  assessment 
sought  to  be  enjoined.  Without  a  valid  ordinance,  there 
was  no  assessment  that  could  be  enforced ;  hence  that 
case  is  not  authority  in  this.  It  follows  that  the  decree 
of  the  court  below  must  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
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Arsrued  14  February ;  decided  16  April,  1901. 
SOUTHERN  OREGON  COMPANY  v.  8GHROEDER. 

[64  Pac.1117.] 

From  Coos.  J.  C.  Fullbrton,  Judge. 

Suit  to  restrain  the  public  officers  of  Coos  County  from 
attempting  to  collect  certain  taxes,  and  defendants  appeal 
from  a  decree  as  prayed.  Reversed. 

Mr.  S.  H.  Hazard,  for  appellants. 

Messrs.  Dolph,  Mallory,  Simon  &  Gearin,  for  respondents. 

Mr.  Justice  Wolverton  delivered  the  opinion. 

This  is  a  suit  to  enjoin  certain  officers  of  Coos  County 
from  enforcing  the  collection  of  a  balance,  after  tender  of 
a  portion,  of  the  taxes  levied  or  charged  against  the  plain- 
tiflF  for  the  year  1894.  The  plaintiflF's  property  was  valued 
by  the  assessor  at  $381,790,  which  the  board  of  equaliza- 
tion and  county  court  reduced  to  $310,982.  The  plaintiff 
appeared  before  the  board  of  equalization  and  petitioned 
for  a  reduction,  and  being  accorded  a  hearing,  adduced  a 
large  amount  of  testimony  in  support  of  its  contention. 
This  board  being  unable  to  complete  its  examination  of 
the  roll  within  the  time  allowed  by  law,  the  hearing  was 
continued  before  the  county  court,  and  the  examination 
and  corrections  concluded  with  the  result  that  the  assess- 
ment was  reduced  as  above  indicated.  The  complaint  is 
drafted  upon  the  identical  theory  and  contains  allegations 
of  like  eflFect  as  that  preferred  in  the  case  of  Southern  Ore- 
gon  Co.  Y.  Coos  County,  39  Or.  185,  and  which  involved 
the  tax  of  the  preceding  year. 

The  issues  tendered  and  the  evidence  adduced  here  are 
in  substance  the  same  as  in  that  case,  and  the  decree 
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being  likewise  adverse  to  the  defendants,  the  questions 
involved  are  not  diflferent  in  any  respect  from  those  there 
decided.  In  view  of  this  condition  of  the  record,  that 
case  must  be  considered  as  decisive  of  this,  and  the  de- 
cree of  the  court  below  will  therefore  be  reversed,  and 
one  here  entered  dismissing  the  complaint  at  the  cost  of 
the  plaintifif.  Reversed. 

Decided  17  July,  1901. 
DYKE  V,  CURREY. 

From  Baker:   Robert  Eakin,  Judge. 

Suit  by  Olive  E.  Dyke  against  H.  E.  Currey  and  an- 
other, to  restrain  the  enforcement  of  a  certain  judgment. 
There  was  a  decree  as  prayed  for,  and  defendants  ap- 
pealed. Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Clarence  Cole  and  0.  B.  Mounts  with  an  oral  argument  by 
Mr.  Cole. 

For  respondent  there  was  a  brief  over  the  names  of 
F.  M.  Saxton  and  Will  R.  King,  with  an  oral  argument 
by  Mr.  Saxton. 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

On  June  18,  1892,  J.  B.  Griswold  obtained  a  judgment 
in  the  Circuit  Court  of  the  State  of  Oregon  for  Baker 
County  against  P.  R.  Bishop  and  C.  H.  Stuller,  doing 
business  under  the  firm  name  of  Bishop  &  Stuller.  This 
judgment  was  entered  in  a  record  styled  ''Judgment  Lien 
Docket,  Baker  County,  Oregon.'*  In  a  column  headed 
"Judgment  Debtors,"  were  written  the  names  "P.  R. 
Bishop,  C.  H.  Stuller,"  and  in  a  column  headed  '* En- 
tered in  Judgment  Book"  were  written  the  words  "No. 
Page,"  and  underneath  these  the  letter  and  figures,  "K 
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306."  It  contains  no  column  headed  "When  Docketed," 
nor  was  there  any  entry  showing  the  date  when  the  judg- 
ment was  entered  in  such  record.  Subsequently  O.  H. 
StuUer  acquired  title  to  lot  5,  block  29  in  Atwood's  Sec- 
ond Addition,  Baker  City,  Oregon,  which  he  conveyed  to 
plaintiflF  January  6,  1900,  who  is  still  the  owner.  H.  E. 
Currey,  one  of  the  defendants,  has  become  the  owner  of 
the  Griswold  judgment  by  assignment,  and  has  caused 
execution  to  be  issued  thereon  and  placed  in  the  hands 
of  Huntington,  his  codefendant  and  sheriff  of  Baker 
County,  who  levied  upon  and  is  about  to  sell  the  prop- 
erty. This  suit  is  instituted  to  enjoin  the  sale  and  pre- 
vent the  clouding  of  plaintiflF's  title. 

The  facts  in  this  case  are  in  effect  identical  with  those 
attending  the  Western  Sav.  Co,  v.  Currey,  just  decided 
(39  Or.  407),  except  the  title  was  acquired  in  one  case 
before,  and  in  the  other,  after  rendition  of  the  judgment. 
The  result  must  be  the  same,  however,  as  it  was  designed 
that  a  judgment  regularly  docketed  should  become  a  lien 
upon  after-acquired  realty  of  the  judgment  debtor  :  Hill's 
Ann.  Laws,  §  269  ;  Creighto7iy.Leed8,9  Or,  216.  So  that 
the  consideration  in  that  case  have  exact  application 
here,  and  for  the  reasons  there  discussed,  the  decree  of 
the  court  below  will  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Decided  16  August,  1901. 
MEINERT   t'.  HARDER. 

[<:5Pac.  1066.] 

Injunction  Against  Void  Jitdoment— Plkading. 

1.  A  parly  against  whom  a  default  Judgment  has  been  rendered  that  Is  void 
for  want  of  Jurisdiction  over  the  person  sued,  seeking  to  enjoin  the  enforcement 
of  such  Judgment,  must  both  plead  and  prove  that  there  Is  a  meritorious  defense 
to  the  action  on  which  the  Judgment  Is  based,  that  there  Is  no  adequate  remedy 
at  law,  and  that  the  Judgment  w^as  not  taken  through  neglect. 
39  Or.— 39. 
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Idem. 

2.  A  bill  for  an  Injanction  against  the  eoforcemeDt  of  a  J  adgmen  tin  a  replevin 
action  does  not  state  a  cause  of  salt  unless  it  alleges  that  plain UfT  In  the  replevin 
actloi\  was  not  entitled  to  the  possession  of  the  personalty  in  question  when  that 
action  was  commenced. 

Suit  Constituting  a  Collateral  Attack. 

3.  A  suit  seeking  to  annul  a  Judgment  and  to  restrain  Its  enforcement  on  the 
ground  that  the  notice  given  therein  was  insufficient,  and  such  Insufficiency  does 
not  appear  on  the  face  of  the  record  of  the  Judgment,  is  a  collateral  attack,  and 
the  Judgment  must  be  sustained  if  the  record  shows  colorable  notice  to  the  de- 
fendant. 

Adequate  Remedy  at  Law. 

4.  A  default  J  udgment  in  a  J  ustlce's  court,  apparently  regular,  can  not  be  ap- 
pealed firom,  or  set  aside,  so  that  the  only  remedy  where  the  record  is  untrue  is  by 
a  suit  In  equity. 

From  Lian  :   Reuben  P.  Boise,  Judge. 

This  is  a  suit  by  John  Meinert  against  Emma  Harder 
and  others  to  set  aside  a  judgment,  and  to  enjoin  the 
levy  of  an  execution  issued  thereon.  The  transcript 
shows  that  on  March  18,  1899,  the  defendant  Emma 
Harder  commenced  an  action  against  the  plaintiflF  in  the 
Justice's  Court  for  District  No.  1,  Linn  County,  Oregon, 
to  recover  the  possession  of  a  mare,  buggy,  and  set  of 
harness,  or  their  value  in  case  possession  thereof  could 
not  be  secured,  and  damages  for  their  alleged  detention. 
The  defendant  J.  C.  Powell,  as  justice  of  the  peace  of 
said  district,  upon  the  filing  of  the  complaint  issued  a 
summons  directed  to  the  constable  of  said  district,  com- 
manding him  to  summon  the  plaintiflF  herein  to  appear 
before  said  justice  of  the  peace  in  district  No.  1  on  March 
25,  1899,  at  the  hour  of  1  o'clock  P.  M.  of  that  day,  at 
the  office  of  said  justice  in  said  district,  to  answer  said 
complaint.  The  summons  having  been  delivered  to  the 
defendant  A.  Straney,  a  constable  of  said  district,  it  was 
returned  with  the  following  indorsement  thereon  : 

State  op  Oregon,  ) 

County  of  Linn.  )  **' 
I  hereby  certify  that  I  served  the  within  summons  on 
the  18  day  of  March,  A.  D.  1899,  within  said  county  and 
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state,  on  the  within  named  defendant,  John  Meinert,  by 
me  delivering  a  true  copy  thereof,  prepared  and  certified 
to  by  J.  C.  Powell,  Justice  of  the  Peace,  together  with  a 
copy  of  the  complaint  in  the  within  entitled  action,  pre- 
pared and  certified  to  by  N.  M.  Newport,  one  of  plaintiff's 
attorneys,  to  said  defendant  in  person  and  personally. 
Dated  this  18  day  of  March,  1899. 

(Signed)  A.  Stranby, 

Constable. 

The  plaintiflF  herein  having  failed  to  appear  in  said 
court  within  the  time  prescribed  by  law,  judgment  was 
rendered  againt  him  as  prayed  for  in  the  complaint ;  and, 
an  execution  having  been  issued  thereon  and  delivered 
to  the  defendant  A.  Straney,  who  threatened  to  take  pos- 
session of  said  property,  this  suit  was  instituted.  The 
plaintiff  alleges,  in  substance,  that  the  only  summons  ever 
served  upon  him  in  the  said  action  purported  to  be  a  copy 
of  a  summons  emanating  from  district  No.  2  in  said  county 
and  state,  certified  to  by  Powell,  and  requiring  him  to 
appear  before  said  justice  in  district  No.  2,  at  the  oflBce 
of  said  justice,  at  the  time  so  appointed,  and  that  there 
was  also  served  upon  him  what  purported  to  be  a  copy 
of  a  complaint  entitled,  "In  the  Justice  Court  for  District 
No.  2,  Linn  County,  Oregon,"  and  certified  to  by  N.  M. 
Newport,  one  of  the  attorneys  for  the  plaintiff  therein ; 
that  at  the  time  so  appointed  in  said  summons  the  plain- 
tiff appeared  at  the  office  of  the  justice  of  the  peace  for 
district  No.  2  in  said  state  and  county,  for  the  purpose 
of  defending  said  action,  and  was  then  informed  that  no 
action  had  been  commenced  against  him  in  that  court. 
The  plaintiff  further  alleges,  upon  information  and  belief, 
that,  after  said  summons  was  served  upon  him,  Emma 
Harder,  with  Powell's  consent,  changed  said  complaint 
so  as  to  make  it  read  in  district  No.  1,  and  that  for  the 
purpose  of  defrauding  and  misleading  him  they  caused 
said  summons  to  appear  to  require  him  to  defend  the 
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action  in  district  No.  2,  so  as  to  prevent  him  from  appear- 
ing and  defending  the  action  in  the  justice's  court  where 
the  complaint  was  filed  ;    that  he  has  a  valid,  legal,  and 
complete  defense  to  all.  the  matters  and  things  set  up 
in  said  complaint,  and  was,  when  said  action  was  com- 
menced, and  now  is,  the  absolute  owner  of  the  property 
so  described,  and  that  Emma  Harder  was  not  then  or  at 
any  time  the  owner  thereof;  that  by  reason  of  the  defects 
in  the  copies  of  said  summons  and  complaint  the  justice's 
court  of  district  No.  1  never  obtained  jurisdiction  of  him, 
and  that  in  consequence  thereof  the  judgment  so  ren- 
dered is  void ;   and  that  to  prevent  its  enforcement  the 
plaintiff  has  no  plain,  speedy,  or  adequate  remedy  at  law. 
The  answer,  after  denying  the  material  allegations  of 
the  complaint,  avers,  in  effect,  that  the  summons  was 
issued  out  of  and  entitled  in  the  justice's  court  for  district 
No.  1,  and  required  the  plain tiflF  to  appear  and  answer  the 
complaint  filed  in  said  court;  that  no  alterations  had  been 
made  in  the  complaint  after  it  was  filed,  and  that  the 
summons  in  said  action  was  served  upon  the  plaintiff  in 
district  No.  1,  by  delivery  to  him  of  a  certified  copy 
thereof,  together  with  a  certified  copy  of  said  complaint ; 
that  at  the  time  said  summons  was  served  the  plaintiff" 
well  knew  that  it  was  issued  out  of,  and  required  him  to 
appear  and  answer  said  complaint  in,  the  justice's  court 
for  district  No.  1,  and  also  knew  that  the  defendants 
Straney  and  Powell  were  the  duly  elected,  legally  quali- 
fied, and  acting  constable  and  justice  of  the  peace,  respec- 
tively, of  said  district  No.  1,  and  the  plaintiff^  notified 
said  constable  that  he  would  appear  in  said  district  at 
the  time  so  appointed  and  defend  said  action  ;   that  after 
said  summons  was  so  served,  and  before  plaintiff  was 
required  to  appear  and  answer  said  complaint,  he  retained 
counsel,  who  examined  the  original  papers  on  file  in  said 
action  ;    that  at  the  time  set  for  the  trial  of  said  action. 
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the  plaintiflf  not  appearing,  Powell  sent  Straney  to  the 
office  of  said  counsel,  who  notified  them  that  the  hour 
for  plaintiflF's  appearance  had  arrived,  but  was  informed 
by  them  that  he  did  not  intend  to  defend  said  action ; 
that  Emma  Harder  at  the  time  said  action  was  com- 
menced was,  ever  since  has  been,  and  now  is,  the  owner 
of  said  property,  and  entitled  to  the  possession  thereof ; 
and  that  the  plaintiff  has  no  interest  therein .  The  court, 
upon  motion  therefor,  struck  out  of  the  answer  the  aver- 
ments of  plaintiff's  knowledge  as  therein  alleged.  A 
reply  having  put  in  issue  the  remaining  allegations  of 
new  matter  in  the  answer,  except  the  averment  of  Emma 
Harder 's  ownership  and  right  of  possession  of  said  prop- 
erty, a  trial  was  had,  resulting  in  a  decree  as  prayed  for, 
and  she  appeals.  Reversed. 

For  appellant  there  was  an  oral  argument  by  Mr,  N.  M. 
Newport,  with  a  brief  over  the  name  of  Cannon  &  Newport, 

The  return  of  an  officer  of  personal  service  of  process, 
being  a  matter  within  his  personal  knowledge,  is  con- 
clusive between  parties  and  privies,  and  can  not  be  ques- 
tioned in  a  suit  to  enjoin  the  enforcement  of,  or  annul, 
a  judgment  based  on  such  return  on  the  ground  that  the 
court  was  without  jurisdiction  :  Hunter  v.  Stonebnrner,  92 
111.  75 ;  Ooddard  v.  Harbour,  56  Kan.  744  (44  Pac.  1055, 
54  Am.  St.  Rep.  608);  Cully  v.  Shirk,  131  Ind.  76(30  N.  E. 
882,  31  Am.  St.  Rep.  414);  Harman  v.  Moore,  112  Ind. 
221  (13  N.  E.  718,  721);  Stewart  v.  Griswold,  134  Mass. 
391 ;  Putnam  v.  Man,  3  Wend.  202 ;  Green  v.  Kindy,  43 
Mich.  279  ;  Tullis  v.  Brawley,  3  Minn.  277  ;  Tillman  v. 
Davi8,  28  Ga.  494  (73  Am.  Dec.  786);  Madison  County 
Bank  v.  Suman,  79  Mo.  532  ;  Goolsby  v.  St,  John,  25  Gratt. 
(Va.)  146 ;  Stewart  v.  Stringer,  41  Mo.  40 ;  By  lies  v.  Bowen, 
45  N.  H.  124  ;  Barrows  v.  Rubber  Co,  13  R.  1. 48  ;  Stewart 
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V.  Stewart,  27  W.  Va.  167  ;  Heath  v.  Missouri,  Kan.  &  Tex. 
Ry.  Co.  83  Mo.  617,  623  ;  Brown  v.  Kenedy,  82  U.  S.(15 
Wall.)  193,  195;  Walker  v.  Bobbins,  55  U.  S.(14  How.) 
584,  585  ;  Gaylin  v.  Dibrell,  74  Tex.  36  ;  Bank  v.  Downers, 
29  Vt.  332 ;  Trimble  v.  Erie  Elec.  Motor  Co.  89  Fed.  51 ; 
Smith  V.  Smith,  13  Colo.  App.  295  (57  Pac.  747,  749); 
Insurance  Co.  v.  Highsmith,  44  Iowa,  330  ;  Murfree,  Sher. 
(2  ed.)  §  868,  and  cases  cited ;  Van  Fleet,  Coll.  Attack, 
§11;  1  Herman,  Estop,  pp.  197-199,  539;  22  Am.  & 
Eng.  Ency.  Law  (1  ed.),  p.  193. 

The  service  was  at  most  only  irregular,  not  void,  and 
was  so  far  sufficient  to  give  respondent  notice  of  the  pend- 
ency of  the  action.  He  therefore  had  a  plain,  speedy, 
and  adequate  remedy  at  law  by  motion  to  quash  the 
service  and  was  guilty  of  laches  in  not  doing  so,  and 
a  court  of  equity  will  not  now  entertain  his  complaint 
because  of  mere  irregularity :  Goolsby  v.  St.  John,  25 
Gratt.  146 ;  Smith  v.  Smith,  13  Colo.  App.  295  (57  Pac. 
747,  749);  Pratt  v.  Western  Stage  Co.  27  Iowa,  363  ;  Brow7i 
V.  Chapman,  90  Va.  174;  Downing  v.  Harmon,  13  Iowa, 
535  ;  Parke  v.  Ward7ier,  2  Idaho,  263  (13  Pac.  173);  Hall 
V.  Redington,  5  Mees.  &  W.  605;  Ambler  v.  Leech,  15 
W.  Va.  677 ;  Keybers  v.  McComber,  67  Cal.  395  (7  Pac. 
838,  840). 

The  judgment  being  merely  voidable,  it  then  devolved 
upon  respondent  to  allege  and  prove  that  it  should  be  set 
aside.  This  he  has  not  done,  knowing,  as  he  did,  that 
what  he  alleges  to  be  a  fraud  was  about  to  be  perpetrated 
upon  him,  he  must  show  that  he  was  guilty  of  no  laches 
and  used  due  diligence  to  prevent  fraud.  He  can  not 
idly  suffer  the  judgment  to  be  entered  and  be  afterwards 
heard  to  complain :  Larimer  y.  Knoyle,  43  Kan.  338  (23 
Pac.  487,  491);  Snow  v.  Mitchell,  37  Kan.  636,  639  (15 
Pac.  224,  16  Pac.  737);  Harman  v.  Moore,  112  Ind.  221 
(13  N.  E.  718);  Ouinord  v.  Haysinger,  15  111.  288. 
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Courts  of  justice  will  not  do  a  vain  thing.  Therefore 
he  who  seeks  to  annul  a  judgment,  valid  on  its  face,  must 
allege  and  prove  that  the  judgment  is  unjust,  unconscion- 
able, and  that,  if  set  aside,  it  can  not  again  be  obtained  : 
Handley  v.  Jackson^  31  Or.  552,  556  (65  Am.  St.  Rep. 
839,  50  Pac.  915);  Harnish  v.  Beamer,  71  Cal.  155  (11 
Pac.  889);  Gregory  v.  Ford,  14  Cal.  139  (73  Am.  Dec. 
639);   Parsons  v.  Nutting^  45  Iowa,  404. 

For  respondent  there  was  an  oral  argument  by  Mr.  J.  R, 
Wyatt,  with  a  brief  over  the  name  of  Weatherford  &Wyatt, 

The  modern  doctrine  is  that  equity  may  enjoin  the 
enforcement  of  a  judgment  at  law,  and  will  annul  and 
vacate  it,  where  it  is  based  on  a  false  return  of  service 
of  summons,  and  the  oflBcer's  return  can  be  impeached 
or  contradicted  in  a  direct  proceeding  instituted  for  that 
purpose :  Huntington  v.  Crouter,  33  Or.  408  (72  Am.  St. 
Rep.  726,  54  Pac.  208);  Handley  v.  Jackson,  31  Or.  552 
(65  Am.  St.  Rep.  839,  50  Pac.  915);  Johnson  v.  Gregory, 
4  Wash.  109  (29  Pac.  831,  31  Am.  St.  Rep.  907);  Cali- 
fornia Sugar  Beet  Co  v.  Porter,  68  Cal.  369 ;  Ridgeway  v. 
Bank,  30  Tenn.  (11  Humph.)  523  ;  Johnson  v.  Coleman,  23 
Wis.  452  (99  Am.  Dec.  193);  1  Black,  Judgm.  §§  356, 
366 ;  Freeman,  Judgm.  (3  ed.)  §  495 ;  Laudrurn  v.  Farmer, 
7  Bush,  46  ;  Connel  v.  Stetson,  33  Iowa,  147  ;  Hernandez 
V.  James,  23  La.  Ann.  483 ;  Miller  v.  Gorman,  38  Pa.  St. 
309. 

The  return  of  an  oflBcer  on  a  process  delivered  to  him 
for  service  is  only  prima  facie  evidence  of  the  matters 
therein  stated  and  it  is  not  conclusive  when  directly  at- 
tacked, and  the  want  of  jurisdiction  and  as  to  the  manner 
in  which  the  process  was  served  may  be  shown  at  any 
time  :  Huntington  v.  Crouter,  33  Or.  408  (72  Am.  St.  Rep. 
726,  54  Pac.  208);    Ferguson  v.  Crawford,  70  N.  Y.  253 
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(26  Am.  Rep.  589);  Dozier  v.  Lamh,  59  Ga.  461 ;  Pollard 
V.  Wegener,  13  Wis.  636 ;  Quarles  v.  Hiem,  70  Miss.  891 
(14  So.  23);  Dunklin  v.  Wilson,  64  Ala.  162. 

It  is  not  incumbent  on  the  plaintiff  to  show  in  addition 
to  the  want  of  jurisdiction,  that  he  has  a  good* defense  to 
the  action  upon  the  merits,  although  this  was  done  in 
this  case.  It  is  sufficient  when  it  appears  a  judgment 
has  been  rendered  against  a  party  upon  the  false  return 
of  an  officer  and  it  becomes  the  imperative  duty  of  a  court 
of  equity  to  correct  the  wrong  and  arrest  the  judgment : 
Huntington  v.  Crouter,  33  Or.  408  (72  Am.  St.  Rep.  726, 
54  Pac.  208);  Arnold  v.  Hawley,  67  Iowa,  313  (25  N.  W. 
259);  Magin  v.  Pitts,  43  Minn.  80  (44  N.  W.  675.  19  Am. 
St.  Rep.  216);  Blakeslee  v.  Murphy,  44  Conn.  188  ;  Ridge- 
way  y.  Bank,  30Tenn.(ll  Humph.)  523  ;  Belly.  Williams, 
1  Head,  229 ;  Fi7iney  v.  Clark,  86  Va.  354  (10  S.  E.  569); 
Hickey  v.  Stone,  60  111.  459. 

There  can  be  no  question  but  what  this  proceeding  is 
a  direct  attack  upon  this  judgment,  instituted  expressly 
for  the  purpose  only  of  annulling  and  vacating  it  and 
enjoining  its  enforcement  by  execution  :  Smith  v.  Morrill, 
12  Colo.  App.  233  (55  Pac.  824);  McNeal  v.  Edie,  24  Kan. 
108 ;  Magin  v.  Pitts,  43  Minn.  80  (19  Am.  St.  Rep.  216, 
44  N.  W.  675);  Vaule  v.  Miller,  69  Minn.  440  (72  N.  W. 
453. 

Mr.  Justice  Moore,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

1.  The  rule  in  equity  in  this  class  of  cases  is  an- 
nounced by  the  Supreme  Court  of  Nebraska  in  Bankers^ 
Life  Ins,  Co,  v.  Robbins,  53  Neb.  44  (73  N.  W.  269),  as 
follows:  "A  party  against  whom  a  judgment  has  been 
rendered  by  default,  which  judgment  is  void  for  want  of 
jurisdiction  over  the  person  of  the  defendant,  is  not  enti- 
tled to  an  injunction  to  restrain  the  enforcement  of  such 
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judgment,  unless  it  appears  both  from  his  pleadings  and 
proof  (1)  that  he  has  a  meritorious  defense  to  the  cause 
of  action  on  which  the  judgment  is  based ;  (2)  that  he 
has  no  adequate  remedy  at  law  ;  (3)  and  that  his  plight' 
is  in  nowise  attributable  to  his  own  neglect." 

2.  Examining  the  complaint  in  the  light  of  these  nec- 
essary requirements,  we  find  that,  while  the  plaintiff' 
alleges  that  at  all  the  times  mentioned  he  was  the  owner 
of  the  property  which  the  defendant  sought  to  recover 
in  the  justice's  court,  he  failed  to  aver  that  he  was  enti- 
tled to  the  possession  thereof.  In  that  forum  the  action 
to  be  tried  was  not  the  ownership  of  the  property,  but 
the  right  to  its  possession  ;  and,  hence,  if  every  averment 
of  the  complaint  herein  be  conceded  to  be  true,  the  plain- 
tiflf  does  not  show  a  meritorious  defense  to  the  cause  of 
action  on  which  the  judgment  complained  of  was  ren- 
dered. The  court  found,  however,  that  at  and  ever  since 
the  time  said  action  was  commenced  in  the  justice's  court 
the  plaintiff  was  entitled  to  the  possession  of  said  prop- 
erty ;  but  there  is  no  testimony  in  the  transcript  upon 
which  such  a  finding  can  be  predicated,  except  that  of 
plaintiff,  who,  in  answer  to  the  questions,  who  was  the 
owner  of  the  mare,  the  buggy,  and  the  harness,  said,  in 
each  instance,  **Mine." 

3.  The  complaint  fails  to  allege  that  the  judgment 
complained  of  was  in  nowise  attributable  to  plaintiff's 
neglect.  In  a  collateral  attack  upon  a  judgment  the 
rule  is  pretty  well  settled  that,  if  the  process  and  service 
be  sufficient  to  impart  to  a  party  who  might  be  preju- 
diced thereby  colorable  information  that  he  has  been 
sued  in  a  particular  court,  the  judgment  rendered  upon 
such  service  will  not  be  disturbed :  Van  Fleet,  Coll.  At- 
tack, §  329.     ''A  direct  attack  upon  a  judgment,"  says 
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Mr.  Justice  Cookb  in  Pope  v.  Harrison^  16  Lea,  82,  "is 
by  appropriate  preceedings  between  the  parties  to  it, 
seeking,  for  sufficient  cause  alleged,  to  have  it  annulled, 
reversed,  vacated,  or  declared  void."  It  is  held  by  this 
court  in  Morrill  v.  Morrill,  20  Or.  96  (25  Pac.  362,  11 
L.  R.  A.  155),  that  a  collateral  attack  on  a  judgment  or 
decree  is  any  proceeding  that  is  not  instituted  for  the  ex- 
press purpose  of  annulling  or  modifying  such  judgment 
of  decree.  In  a  note  to  that  case,  reported  in  23  Am.  St. 
Rep.  104,  the  editor,  admitting  that  the  definition  thus 
given  is  as  correct  as  a  general  definition  can  be,  says, 
"The  question  most  worthy  of  attention  is  not,  what  is 
a  collateral  attack?  but  is,  when  may  an  attack,  though 
collateral,  be  made  with  success?"  When  a  complaint, 
as  in  the  case  at  bar,  admits  that  a  summons  was  served 
upon  a  party  who  seeks  to  set  aside  a  judgment  rendered 
in  pursuance  of  the  proof  of  a  valid  service  thereof  by 
showing  dehors  the  record  that  the  notice  so  given  was 
insufficient,  the  attack  upon  the  judgment  is  collateral: 
Baltimore  &  0,  Ry,  Co.  v.  North,  103  Ind.  486  (3  N.  E. 
144);   Kleyla  v.  Haakett,  112  Ind.  515(14  N.  E.  387). 

4.  The  judgment  of  the  justice's  court  shows  that  it 
is  based  upon  a  sufficient  complaint,  duly  filed,  sup- 
plemented by  proof  of  the  personal  service  of  a  valid 
summons  upon  the  plaintiff  in  Linn  County  by  a  duly 
qualified  ofiicer,  and  hence  the  judgment  upon  its  face 
is  valid.  The  evidence  relied  upon  to  establish  its  inva- 
lidity by  contradicting  the  constable's  return  is  dehors 
the  record,  and  consists  of  what  purport  to  be  certified 
copies  of  the  complaint  and  summons  delivered  to  the 
plaintiflF,  an  examination  of  which  shows  that  ''district 
No.  2"  was  inserted  therein  instead  of  ''district  No.  1." 
While  such  evidence  is  admissible  in  a  suit  properly  in- 
stituted to  set  aside  a  judgment  (Huntington  v.  Crouter, 
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33  Or.  40&,  72  Am.  St.  Rep.  726,  54  Pac.  208),  it  can  not 
be  considered  in  a  proceeding  to  review  the  judgment,  in 
which  case  the  only  question  brought  up  by  the  writ  is 
that  of  jurisdiction,  which  must  be  determined  from  an 
examination  of  the  ultimate  facts  appearing  by  the  record 
{Douglas  County  Road  Co.y.  Douglas  County^  5  Or.  406; 
Poppleton  V.  Yamhill  County^  8  Or.  337 ;  Vincent  v.  Uma- 
tilla County,  14  Or.  375, 12  Pac.  732;  Barton  v.  La  Grande, 
17  Or.  577,  22  Pac.  Ill;  Smith  v.  City  of  Portland,  25  Or. 
297,  35  Pac.  665  ;  Tyler  v.  State,  28  Or.  238,  42  Pac.  518  ; 
Oregon  Coal  Co.  v.  Coo8  County,  30  Or.  308,  47  Pac.  851). 
The  judgment  complained  of  having  been  given  for  want 
of  an  answer,  an  appeal  therefrom  would  have  been  un- 
availing: Hill's  Ann.  Laws,  §  536.  So,  too,  the  justice's 
court  was  powerless  to  set  aside  the  judgment  after  it 
had  been  rendered  {Griffin  v.  Pitman,  8  Or.  342  ;  Ameri- 
can B.  &  L.  Assoc,  V.  Fulton,  21  Or.  492,  28  Pac.  636); 
and  hence  it  may  be  said  that  plaintiff  did  not  have  an 
adequate  remedy  at  law.  It  is  alleged  in  the  complaint, 
and  the  court  so  finds,  that  the  complaint  and  summons 
were  changed  by  the  defendants  for  the  purpose  of  de- 
frauding the  plaintiff,  but  no  testimony  was  introduced 
tending  to  support  such  averment,  and  hence  the  equi- 
table power  of  the  court  to  set  aside  the  judgment  upon 
that  ground  must  fail. 

The  plaintiff  having  failed  to  allege  a  meritorious  de- 
fense, or  **that  his  plight  is  in  nowise  attributable  to 
his  own  neglect,"  the  decree  is  reversed  and  remanded 
for  such  further  proceedings  as  may  be  necessary  and 
proper,  not  inconsistent  with  this  opinion. 

Rbvbrsbd. 
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Decided  21  May.  1901. 
HIIiIi'8    INSOIiVENCY. 

From  Multnomah  :  John  B,  Cleland,  Judge. 

This  is  a  proceeding  by  certain  creditors  of  J.  W.  Hill, 
an  insolvent,  to  set  aside  a  sale  of  some  real  property  of 
the  estate  by  Robert  L.  Sabin,  the  assignee.  The  lower 
court  sustained  the  action  of  its  officer,  and  the  creditors 
appealed .  Dismissed  . 

Mr.  Lydell  Baker ^  for  appellants. 

Mr,  W,  L.  Brewster  J  for  respondent. 

Pursuant  to  the  written  stipulation  of  the  parties  the 
appeal  was  dismissed.     No  opinion.  Dismissed. 


Decided  17  June,  1901. 
STRICKIiAXD  V,  HEATH. 

From  Multnomah  :    Mblvin  C.  George,  Judge. 

Action  by  M.  C.  Strickland  against  Noble  Heath  and 
wife  to  recover  the  alleged  value  of  certain  medical  serv- 
ices.    Defendants  appeal  from  the  judgment. 

Dismissed. 

Mr.  Clinton  C,  Palmer^  for  appellants. 

Messrs.  Cake  &  Cake  and  Lydell  Baker ^  for  respondent. 

A  written  stipulation  for  the  dismissal  of  the  appeal 
having  been  filed  such  an  order  was  accordingly  made, 
without  allowing  costs  or  disbursements  to  either  party. 

Dismissed. 
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Decided  16  Augrust,  1901. 
SCHNEIDER  v.  DANNER. 

From  Multnomah:   John  B.  Cleland,  Judge. 

Action  by  Emily  J.  Schneider  against  Anna  Danner  to 
recover  possession  of  real  property  with  damages.  Judg- 
ment for  defendant,  from  which  plaintiflF  appeals. 

Dismissed. 

Mr,  J.  F.  Boothe^  for  appellant. 

Mr.  H.  K.  Sargent,  for  respondent. 

Pursuant  to  the  stipulation  of  the  parties,  the  appeal 
was  dismissed  without  costs  to  either  party.    No  opinion. 

Dismissed. 


Decided  12  August,  1901. 
DANNER  i\  DANNER. 

From  Multnomah  :   John  B.  Cleland,  Judge. 

Suit  by  Anna  J.  Danner  against  Jacob  Danner  and 
others  to  cancel  a  deed  from  one  Schneider  to  the  defend- 
ant .     The  suit  was  dismissed  and  plaintiff  appeals . 

Dismissed. 

J.  F.  Boothe  and  N.  H.  Bloomjield,  for  appellant. 

H.  K.  Sargent,  for  respondents. 

The  appeal  was  dismissed  without  costs  to  either  party, 
as  stipulated  by  the  parties .    No  opinion .      Dismissed  . 
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Decided  8  July,  1901. 
STATE  r.  TOY  TOY; 

From  Umatilla:    William  R.  Ellis,  Judge. 

An  Indian  named  Toy  Toy  was  not  satisfied  with  a 
sentence  of  death  following  a  conviction  on  a  charge  of 
murder  by  poisoning,  and  appealed.  Rbvbrsbd. 

Messrs.  William  Parsons  and  R.  J.  Slater^  for  appellant. 

Messrs.  D.  R.  N.  Bla^chhurn^  Attorney-General,  and  Thos. 
O.  Hailey,  District  Attorney,  for  the  state. 

Mr.  Justice  Wolvbrton  delivered  the  opinion. 

This  is  an  appeal  from  a  judgment  of  conviction  against 
the  defendant  Toy  Toy  for  the  crime  of  murder,  who  was 
jointly  indicted  with  Columbia  Greorge,  but  tried  sepa- 
rately. The  facts  are  the  same  as  those  attending  the 
appeal  of  Columbia  George  just  decided,  and  the  result 
is  necessarily  the  same. 

The  judgment  will,  therefore,  be  reversed,  and  the 
cause  remanded  with  directions  to  discharge  this  defend- 
ant also.  Rbvbrsbd. 
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ABANDONMENT. 

Definition  of  Abandonment. 

Aljandonnient  Is  an  intentional  relluqiilshincntof  u  tcnown  right,  und  such 
intention  must  be  ascertained  from  botli  the  conduct  and  declarations  of  the 
claimant  in  relation  thereto:   Oviatt  v.  Big  Four  Mining  Co.  118. 

Sufficient  Evidence  of  Abandonment.    See  Waters,  18. 

ABSTRACrrS. 

Only  Actual  Sum  Paid  for  Printing  is  Allowable  as  Costs  on  Appeal— No 
Allowance  for  Printing  Unnecessary  Papers.    See  ("ohts,  14, 16. 

ACCOUNTING.    See,  also,  Compromise  and  Setti^ement. 

Opening  Settled  Accounts  of  Guardian.    See  Guardian  and  Ward. 

ACQUIESCENCE. 

Estoppel  Not  Created  by  Silence.    See  Estoppel,  J. 

ACQUITTAL. 

.Appeal  by  State  From  Such  a  Judgment.    See  Criminal  Law,  3. 

ACTION. 

Liability  fob  Obstructing  Highway. 

A  traveler  on  a  public  road  who,  while  exercising  ordinary  care,  is  injured 
through  an  unauthorized  excavation  or  obstruction  therein,  has  a  cause  of  action 
against  the  person  who  is  responsible  therefore:  Notler  v.  Ooos  Bay  R.  R,  Oo.  331. 

Time  of  Commencement— Alias  Summons.    S<*e  Lisiitation  of  Actions. 

ACTS  OF  LEGISLATURE. 

Constitutionality  of  Statutes.    See  Constitutional  Law,  3-7. 
Construction  of  Legislative  Acts.    Sec  Statutics. 

ADEQUATE  REDEMDY  AT  LAW.    See  EuurTY'. 

ADJOINING  LANDOWNERS.    See,  also,  Railroads,  1. 

Right  of  Lateral  Support. 

If  an  owner,  in  excavating  on  his  own  land,  remove  the  support  of  the  ad- 
joining soil,  to  the  injury  of  his  neighbor,  he  is  liable  in  an  action  therefor,  with- 
out proof  of  negligence:  .hosier  v.  Oregon  NavigcUion  On.  vJTrf). 

ADMINISTRATION 

Of  Estates  of  Decedents.    See  Executors  and  Administratoils. 
Of  Estates  of  Insolvents.    Sc»e  Insolvency. 

ADVER.se  POSSESSION. 

Requisite  of  Pre.scriptive  Claim. 

1.  No  right  to  the  use  of  water  can  be  acquired  by  pres<Tiption  unless  there 
has  been  such  an  invasion  of  the  right-;  of  the  {larties  against  whom  it  is  asserted 
as  would  give  them  a  cause  of  action  therefor:   Octrson  v.  Hayes^  07. 

What  Continuity  of  Use  is  Required. 

2.  To  render  an  adverse  use  of  an  eiisement  continuous  It  need  not  necessarily 
be  daily  or  regular,  but  It  will  hv  a  com  inuoiis  adverse  use  if  the  right  is  exercised 
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as  the  needs  of  the  claimant  re<iuire;  thus,  where  plainUfTs  claimed  an  easement 
for  mining  purposes  In  the  water  of  a  stream  which  contained  water  only  during 
the  winter  season,  and  plaintiffs  used  It  whenever  available,  the  tact  that  they  did 
not  use  the  water  the  entire  year  did  not  prevent  their  adverse  use  flrom  being 
continuous:  McDougal  v.  Ijame,  212. 

Adverse  Pohsrshion  of  Public  Landh— (»overxment  Title. 

A.  The  entry  upon  and  continued  occupation  of  land,  followed  by  an  attempt 
to  obtain  title  thereto  through  the  land  department  of  the  general  government, 
is  an  admission  that  the  title  Is  In  the  United  States,  and  such  settler  will  not  after- 
wards be  permitted  to  claim  against  the  holder  of  the  government  title  that  the 
proceedings  before  the  land  department  were  not  a  recognition  of  the  original 
title:  AUschul  v.  O'NeiU,  316. 

ADVERSE  UHE  Of  Water.    See  Waters,  Itt  and  21. 

AFFIDAVITS. 

Sufficiency  of  Affidavits  Intended  to  Secure  the  Attendance  t>f  Witnesws 
trovn  a  Distance.    See  Witne.«we8,  1,  2. 
Consideration  of  In  Settling  C<»t  Bill.    See  C<»sts,  1. 

AFFIRMING  JUDGMENT. 

Unexcused  Failure  to  Coniitly  with  Rules.    See  Appeal,  11. 

AGE. 

Rape— Defendant  as  an  K.\hlbit.    See  Criminal  Law,  27. 
Rape--Alleglng  Age  of  Defendant.    See  (Criminal  Law,  ft. 

AIDER  BY  VERDIcrr.    S<'e  Pleading,  32. 

ALIAS  WRIT. 

Commencement  of  Action  by  Is-suance  of.    See  Lim.  o**  Actions,  2, 

ALLEGATA  ET  PROBATA.    See  Pleading,  27-8L 

ALLOTMENT  To  Indians. 

Effect  of  Dawes  Act  on  lilabllity  of  Indians  for  Certain  Crimes  Committed 
on  Reservations.    See  Indians. 

AMENDMENT. 

Changing  Pleadings  During  Trial— Discretion.    See  Pleading,  23. 
Change  not  Amounting  to  New  Cause  of  Action.    See  Pleading,  24. 

ANCIENT  BOUNDARIES. 

Rule  In  Re-establishing  Confuned  Lines.    See  BoirNDARiEs,  1. 

ANSWER.    See  PLEArriNG,  11,  12. 

APPEALABLE  ORDER.    See  Appeal  and  Error,  4,  o,  «. 

APPEAL  AND  ERROR.    See,  also,  Criminal  Law,  2, 3. 

Dismissal  of  Appeal  from  c'ocnty  Court— Supplying  Record. 

1.  Under  Hill's  Ann.  Laws,  ^  r>42,  authorizing  the  court  to  which  an  appeal  Is 
taken  to  make  a  rule  on  the  clerk  of.  the  court  below  to  certify  up  anything 
omitted  fn)ni  the  transcript,  and  authorizing  the  dismissal  of  the  cause  on  the 
respondent's  motion  for  such  a  defect,  unless  such  a  rule  shall  be  made  at  the 
requestofap|)ellant,  a  motion  by  rcsijondent  to  dismiss  a  nap})eal  from  the  county 
court  to  the  circuit  court  because  the  transcript  does  not  Include  a  copy  of  the 
notice  of  appeal,  should  be  overruled  and  the  appellant  should  be  given  leave  to 
supply  such  defiHt,  as  rcqucsUd  in  his  cross  motion  :    Thihault  v.  Ijenntm^  2fiO. 
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Dismissing  Appeal  fkom  Cibcuit  Court— New  Undertaking. 

2.  The  practice  in  allowing  appellants  to  file  new  undertakingR  on  appeals 
to  the  supreme  court,  under  Hill's  Ann.  Laws,  \  ry{7,  subd.  4,  has  been  liberal,  to 
the  end  that  rights  may  not  be  lost  through  some  mistake  or  oversight,  but,  aft«r 
the  omission  or  error  has  become  known  to  the  appellant,  at  leasi  ordinary  dili- 
gence must  be  exercised  in  correcting  it;  thus,  where  a  surety  on  an  appeal  bond 
did  not  Justify  upon  exceptions  to  his  qualifications,  but  appellant  filed  the  tran- 
script without  making  any  effort  to  provide  a  new  surety, an  application  some 
nine  months  later  for  permission  to  file  a  new  undertaking  should  be  refused: 

Netvberg  Orchard  Assoc,  v.  Osborn^  370. 
Appealable  Order. 

3.  An  order  by  a  county  court  requiring  a  guardian  to  account  with  his  ward, 
made  after  the  guardian  has  obtained  a  release  from  such  ward  upon  her  coming 
of  age,  is  an  appealable  order,  since  it  is  in  effect  a  Judgment  in  a  new  proceed- 
ing wherein  the  court  was  without  Jurisdiction  :  KicharcUon^s  Ottardiarufhipf  246. 

4.  An  appeal  will  lie  from  an  order  or  Judgment  made  when  the  court  enter- 
ing it  was  without  Jurisdiction ;  but  will  not  lie  from  a  default  order  apparently 
regular:  Hoover  v.  Hoover^  45(J;  Mcinert  v.  Harder^  600. 

5.  An  order,  made  after  a  hearing  on  the  merits,  allowing  a  claim  against  an 
insolvent  and  directing  its  payment,  is  a  final  order  and  Is  conclusive  upon  the 
estate:  Rockwell  v.  Portland S'lvinf/s  Bank,  241. 

Motions  for  New  Trials. 

6.  Motions  for  new  trials  arc  addressed  to  the  discretion  of  the  trial  court, 
and  Its  decisions  are  not  reviewable  as  final  orders: 

Slate  V.  Hill,  90 ;   State  v.  Crockett;  mi  Houser  v.  West,  :»2. 

Con-struction  of  Appeal  Act  of  1899. 

7.  The  act  of  February  22,  1800,  (Laws,  1801»,  p.  227.)  amending  IIIll's  Ann. 
Laws,  'i  511,  relating  to  the  time  and  manner  of  taking  appeals  to  the  supreme 
court,  may  be  construed  to  be  either  prospective  or  retroactive,  but  as  the  latter 
construction  would  deprive  many  parties  litigant  of  the  right  of  appeal,  which 
is  presumably  valuable,  the  court  prefers  U*  infer  that  the  legislature  did  not  so 
intend,  and  the  act  in  question  is  held  applicable  to  only  those  cnses  that  were 
appealed  after  it  went  into  effect :  Caller  tin  v.  Bush,  406. 

Presumption  of  Correct  Trial. 

8.  Where  the  trial  court  has  allowed  the  prosecutrix  In  a  niix^caso,  who  is 

twenty-one  years  old  and  in  111  health,  to  be  asked  leading  (luestions  on  direct 

examination,  it  will  be  presumed,  in  the  absence  of  contrary  evidence,  that  the 

embarrassijient  of  the  witness  authorized  the  court   to  allow  such  questions: 

Slate  V.  Ogden,  105. 
Presumition  as  to  EFFEcrr  of  Error. 

0.  In  an  action  on  a  grading  contract,  where  the  matter  in  Iksuc  was  whether 
the  expression,  '^straightcutand  fill,"  en  titled  the  plalntit}*to  payment  for  taking 
material  from  a  cut,  and  imyment  again  for  placing  the  same  material  in  a  fill,  or 
only  tmepjvyment  for  one  movement  of  material,  evidence  that  the  work  was  un- 
usually hard,  and  that  labor  was  ditflcult  to  obUiin,  was  immaterial,  and  the 
admission  of  such  testimony  Is  sufHclent  ground  for  reversal  on  append,  even 
when  it  is  not  sijccltled  that  It  was  prejudicial: 

Aldrich  V.  Columbia  Railway  fb.  263. 

10.  Where  resi)ondent  failed  to  incorponite  Into  the  transcript  on  appeal 
other  portions  of  a  chai*ge  showing,  as  he  alleged,  that  an  erroneous  Instruction 
was  rendere<l  harmless  by  a  subse<iuent  charge,  he  could  nj)t  insist  on  apix.>al 
that,  as  the  bill  of  exceptions  fails  to  show  that  the  Instruction  complained  of 
was  the  only  one  given  by  the  court,  errors,  if  any,  will  be  presumed  to  have 
been  rendered  harmless  by  other  jxjrtlons  of  the  charge: 

Huf/hes  V.  McCullough,  377. 


628  Appeal  and  Error. 

Affirming  for  Failure  to  File  Brief. 

11.  Where  appellant  has  failed  to  comply  with  the  rules  of  court  regulatlucr 
the  serving  aud  filing  of  briefs,  and  no  excuse  is  offered  for  the  omission,  the 
Judgment  appealed  from  will  be  affirmed  on  motion:  Slate  v.  Horn,  152. 

Conclusiveness  of  Findings  on  Appeal. 

12.  Where  the  trial  court  heard  the  wltnesHes  its  flndir^  of  fkct  will  not 
usually  be  disturbed:  Browning  v.  LetcU^  11. 

Waiver  of  Objection. 

13.  An  objection  to  the  competeucy  of  a  witness  oflTered  as  an  expert  can  not 
first  be  urged  on  appeal— that  is  one  of  a  class  of  points  that  is  waived  unless 
Hiised  at  the  trial:  Aldrich  v.  Columbia  Ry.  Co.  263. 

Harmless  Error— Improper  Remarks  of  Counsel. 

14.  Where,  during  the  argument  as  to  the  admissibility  of  testimony,  the 
state's  attorney  asked  In  what  way  the  testimony  proved  that  the  defendant  did 
not  strangle  the  deceased,  a  statement  by  the  court  that  It  was  unnecessary  to  une 
such  language,  and  an  instruction  that  the  Jury  should  disregard  the  remark, 
cured  any  erron  SUiie  v.  Mc Daniel^  101. 

15.  Where  the  state's  attorney  remarked  that  the  witness  was  antagonistic  to 
the  state,  and  bad  been  talking  with  defendant's  attorneys,  a  ruling  of  the  court 
that  the  jury  were  the  Judges  whether  the  testimony  of  the  witness  was  for  or 
against  the  state,  and  that  the  other  remarks  should  be  disregarded,  and  that  it 
was  no  objection  if  t^e  witness  bad  been  talking  with  the  attorneys,  and  a  subse- 
quent instruction  to  disregard  any  remarks  of  counsel  not  based  on  the  evidence, 
cured  any  error:  &,aie  v.  AfcDaniel^  161. 

Harmless  Error— Improper  Remarks  by  Court. 

16.  A  presiding  judge  is  entitled  to  use  such  language  during  a  trial  as  will 
make  clear  the  point  of  his  rulings,  and  an  appellate  court  will  hesitate  to  con- 
strue statements  so  used  as  an  expression  of  opinion  on  a  fiEict,  and  if  such  an 
error  does  appear,  a  subsequent  prompt  direction  to  disregard  the  objectionable 
words  operates  to  render  the  error  harmless:  Slate  v.  McDaniel,  161. 

17.  The  court,  in  ruling  on  objections  to  testimony,  stated  that  the  witness 
was  the  personal  friend  of  the  defendant,  and  was  in  the  service  of  defendant's 
father,  and  that  it  was  to  be  presumed  that  he  was  friendly  to  defendant,  to  which 
defendant  excepted,  and  subsequently  the  court  stated  to  defendant's  attorney 
that  the  witness  should  not  be  asked  leading  questions,  as  he  was  favorable  tu 
the  defense.  Held,  that  a  statement  that  the  court  would  withdraw  any  remark 
concerning  the  witness,  and  that  the  jury  should  disregard  any  such  remarks, 
cured  any  error:  State  v.  McDaniel,  161. 

Harmless  Error  in  Admitting  Exhibit. 

18.  An  error  in  admitting  oral  or  documentary  evidence  is  cured  by  a  proper 
instruction  to  dlsr^ard  such  evidence : 

State  v.  McDaniel,  161 ;  Oldenburg  v.  Oregon  Sugar  Co.  dM. 

Evidence  on  Conceded  Point. 

lU.  It  is  not  error  t<)  exclude  evidence  on  a  matter  conceded,  for  manifestly  no 
one  can  be  injured  thereby:  Albernon  v.  Elk  Creek  Mining  Co.  5GI2. 

Huspending  or  Vacating  Judgment  on  Appeal. 

20.  A  Judgment  of  the  supreme  court  is  effective  the  moment  it  Is  announced, 
and  further  proceedings  thereon  may  be  had  until  suspended  by  an  order  of  court 
or  the  filing  of  a  petition  for  a  rehearing,  as  provided  for  by  Rule  21;  hence,  a 
judgment  for  costs  in  favor  of  a  prevailing  party  entered  before  a  petition  for 
rehearing  has  been  filed  is  not  premature,  and  can  not  be  vacated  for  that  rea- 
son :   Hammer  v.  Dmtming,  504. 

Costs  on  Appeal.    St'e  Costs. 
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appearan(;e. 

JUBISDICTION  OF  SUBJECT^-MaTTER— EFFECT  OK  AlM'EARANCE. 

1.  Jurisdiction  of  the  subjectrinatter  of  a  proceeding  is  not  conferred  by  a 
general  appearance  of  the  defendant,  though  Jurisdiction  of  the  person  may  be 
thU8  obtained :  RicharcUon's  Oiiardianthip,  '2U\. 

Genrral  and  Bpeciax.  Appearance. 

2.  The  filing  of  a  demurrer,  bused  on  grounds  that  the  court  can  not  properly 
consider  except  on  the  hypotheslK  that  it  has  Jurisdiction  of  the  cause  and  perKon» 
Is  a  general  appearance,  whlcli  waives  all  Irregularities  as  to  tlie  ser\'lce  of  the 
summons:  Smith  v,  Xkij/,  WI. 

APPLIANCES. 

CJontributory  N^ligence— Defective  Equipment.    See  Ne<4Lioenck,  1. 

APPROPRIATION. 

Extent  of  Right  of  Riparian  Owners.    Uee  Watkr.s,  1,  2. 

Incompatibility  Between  Riparian  Proprietorship  and  Right  of  Appropria- 
tion.   See  Waters,  8. 

.Appropriation  Not  Affe<'ted  by  Point  of  Diversion.    8ee  Waters,  10. 

Evidence  of  Diligence  in  Perfecting.    See  Waters,  4. 

APPURTENANCE. 

Water  Rights  and  Ditches   as   Appurtenances— Nonuser  as  Evidence  of 
Abandonment.    See  Waters,  12. 

ARBITRATION   AND  AWARD. 

RUL.E8  OF  Construction. 

1.  An  award  must  be  confined  to  the  matters  arbitrated,  or  it  will  be  entirely 
void,  unless  the  objectionable  part  can  be  separated  and  rejected  as  surplusage ; 
and  it  will  be  presumed  that  only  arbltrat<Hl  (|uestions  wore  passed  upon,  thougli 
the  award  is  expressed  in  terms  broad  enough  to  Include  others,  unless  tlie  con- 
trary expressly  appears:  ParrUh  v.  Iliginbotham^  J5JW. 

Award  Beyond  the  Terms  of  submission. 

2.  Where,  on  the  termination  of  a  lease  by  the  lessor,  the  parties  submitted 
to  arbitrators  the  amount  to  be  paid  the  lessees  by  the  lessor  for '* the  summer 
fallowing  done  on  the  land,"  and  for  the  seed  and  feed  on  the  premises,  the  award 
was  not  without  the  terms  of  the  submission  for  including  an  allowance  for  plow- 
ing and  for  wheat,  barley,  and  hay :  ParrUh  v.  Higinbothnm^  oHK. 

Pleading  Compliance  With  an  Award. 

S.  Where  an  award  Is  lntend€Mi  simply  to  fix  the  value  of  certain  property 
for  the  purpose  of  some  transaction  to  be  thereafter  completed  between  the  par- 
ties, there  must  be  at  least  an  offer  to  carry  out  the  proposed  transaction  before 
an  action  can  be  maintained  on  the  award  :  ParrUh  v.  Jfiffinbotham,  Hitn. 

ARGUMENT  OF  COUNSEL. 

Curing  Error— Improper  statements  Before  Jury.    See  Tria  l,  »-12. 

ASSESSMENT. 

Act  of  Assessing  Is  Judicial  in  Character.    See  Taxation,  1. 
Merely  Excessive  Assessment  not  Fraudulent.    See  Taxation,  3. 
Gross  overvaluation  is  Presumed  Fraudulent.    See  Taxation,  :{. 
Mines— Revival  of  I^ost  Right  by  Performing  Worlc.    See  Mines,  7. 
Mines— Character  of  F'vidence  Re<{Ulred  t4>  Forfeit.    Se«?  Mines,  8,  9. 

ASTORIA  CHARTER. 

Charter,  \m\  U  •'W,  75,  77,  7»,  149:   MatUon  v.  Astoria,  577. 
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ASSUMPSIT. 

Sales— A.ssiTMi»8iT— Waiver  of  Tort. 

Where  a  sale  of  gcxxls  under  a  contract  giving  a  specifled  time  In  which  to 
pay  therefor  is  fraudulently  procured  by  the  purchaser,  thp  seller  may  waive  the 
tort  and  the  exprcHH  contract,  and  8ue  In  assumpHlt  for  the  value  of  the  goods, 
without  waiting  for  the  vonde<'  to  convert  them  Into  caith: 

Crown  Cycle  Co.  v.  Broum,  :K5. 

ATTACHMENT. 

Right  of  Surety  Company  to  Kxkcl'te  Attachment  Bond. 

1.  Under  a  .statute  p(;rmlttlng  surety  companies  to  become  surety  on  the  bond 
or  undertaking  of  any  pt^rson  or  corixiration  required  by  law  to  execute  a  bond 
or  undertaking,  a  surety  company  is  a  sufBclent  surety  on  an  undertaking  for 
an  attachment,  for  such  act  Impliedly  amends  all  previous  laws  prescribing  the 
(lualitlcatious  of  sureties:  Aldrich  v.  Columina  Ry.  Co.  2*8. 

Dissolving  Attachment  for  Insufficient  Undertaking. 

2.  Where  an  undertaking  for  attachment  has  been  filed  on  a  claim  of  several 
thousand  dollars,  and  the  surety  has  Justitled  in  a  sum  that  is  about  ^{.00  Uyo 
small,  a  motion  to  dissolve  the  writ  bi>cause  the  Justification  was  not  in  a  siiffl- 
clent  sum  should  be  overruled,  since  it  is  apparent  that  an  honest  effort  was 
made  to  execute  a  proper  undertaking,  and  the  law  does  not  concern  itself  with 
trifles:  Aldrich  v.  Cbtumbia  Ry,  Co.  2Wi. 

Notice  of  Time  of  Trial  by  Sheriff's  Jury. 

3.  Where  property  has  been  seized  under  an  attachment  or  execution,  and  a 
third  pers<m  has  flled  with  the  officer  a  written  claim  thereto,  as  provided  for  by 
Sections  150  and  2«(i  of  Hill's  Ann.  Laws,  a  reasonable  notice  by  the  officer  to 
claimant  is  sufficient— it  is  a  peculiarity  of  this  statute  that  it  requires  notice  to 
the  party  who  caused  the  writ  to  issue,  but  does  not  provide  for  any  notice  to  the 
claimant:  aotniner  v.  Oliver^  4o;i. 

ATTORNEYS. 

Allowance  of  Fees  Out  of  Trust  Fund. 
The  propriety  of  allowing  a  fee  out  of  a  trust  fund  to  an  attorney  who  has 
protected  it  is  a  question  for  the  trial  court  under  the  practice  in  Oregon  : 

Young  v.  Hughes^  o8tt. 

BANKS  OF  STUEAMS. 

Right  of  Riparian  Owner  to  Protect  and  Maintain  Banks  of  Stream  In  their 
Natural  Condition.    See  Waters,  14. 

BIAS 

Of  Witness  Towards  Others  than  Defendant.    See  Witnesses,  16. 
Of  Juror— Fixed  Previous  Opinion.    See  Jury,  1,  2. 

BILLS  AND  NOTES. 

Effect  on  Surety  of  Not  Proceeding  Against  the  Principal. 

1.  The  failure  or  refusal  of  the  holder  of  a  note  signed  by  a  principal  and  in- 
dorsed by  a  surety  to  pr<K*eed  against  the  prlnciiial  at  the  surety's  request  does 
not  affect  the  liability  of  the  latter,  or  release  him  In  any  way,  since  the  surety 
may  pay  the  note  and  be  subrogated  to  the  rights  of  the  holder: 

Rockwell  V.  Portland  Savings  Bank^  241. 

Extension  of  Time— Discharge  of  Surety. 

2.  An  agreement  between  a  creditor  and  his  debtor  for  an  extentlon  of  timeof 
payment  for  a  detlnlu*  ix-rUxi,  on  a  valuable  consideration,  but  with  the  consent 
of  asui'ety,  will  not  discharge  the  latter:  Rockwell  v.  Portland  Savings  Bank,'Ml. 
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INDEMNITY  BY  SURETY  NOT  A  PAYMENT  AH  TO  PRINCIPAL. 

8.  Where  a  Korety  on  a  note,  wbicb  the  maker  Called  to  pay  when  due,  K^ve 
the  payee  sufficient  money  to  satisfy  the  note,  with  the  understanding  that  it 
should  not  be  considered  aH  a  payment,  but  merely  as  an  Indemnity  against  loss, 
and  that  the  payee  should  prosecute  an  action  against  the  maker  in  his  own 
name,  but  at  the  expense  and  for  the  use  and  benellt  of  the  surety,  such  Indemnl- 
flcation  was  not  a  payment,  so  as  to  destroy  the  payee's  right  of  action  against 
the  maker.:  Brmvn  v.  WhitHngton,  :S00. 

Pbehumption  of  Ownkkship  From  Po««k.ssion— Burden  of  Proof. 

4.  The  production  of  a  note,  with  proof  that  it  was  in  the  possession  of  a  cer- 
tain deceased  person  when  he  died,  that  as  pitrt  of  the  assets  of  the  estate  it  passed 
to  the  plalntlfl;  the  sole  legatee,  and  that  the  note  was  Indorsed  in  the  usual  man- 
ner by  the  payee,  makes  a  prima /oci^  case,  and  the  burden  of  pr(K>f  is  thereafter 
on  the  defendant:  8turgia  v.  Baker ^  511. 

Payment  of  Note  by  Stranger— Province  of  Jury. 

5.  Where  a  note  is  found  after  maturity  in  t  he  possession  of  a  stranger  thereto, 
and  the  testimony  is  conflicting  tvs  to  whether  the  stranger  bought  It  or  paid  it, 
the  question  should  be  submitted  to  the  Jury ;  as,  for  example,  a  note  executed 
by  defendant,  which  was  In  possession  of  plaintiff's  intestate  at  his  death,  had 
Indorsed  on  It,  in  intestate's  handwriting  **  Pd.  13  D(>c.,  'm,  153.20."  Intestate  was 
the  cashier  of  a  bank  to  which  the  note  was  sent  for  collection  after  its  maturity, 
and  in  acknowledging  the  receipt  of  the  note  he  inclosed  a  draft  stating  It  was  In 
payment  of  collection  of  the  note.  Neither  the  bank  nor  such  intestate  was  a 
party  to  the  note.  Jleld^  that  such  evidence  made  it  a  question  for  the  Jury 
whether  the  transaction  by  which  plaintiff's  intestate  came  Into  possession  was 
a  payment  or  purchase  of  the  note:  Slurgis  v.  Baker,  511. 

BOUNDARIES. 
RE-ESTABLI8HINU  Boundaries— SuRVEY.s. 

1.  In  determining  the  location  of  boundary  lines  the  endeavor  Is  always  to 
find  the  line  as  actually  run  by  the  surveyor,  and  in  pursuing  that  end  courses 
and  distances  yield  Ui  visible  monuments  and  lines,  but  where  the  claim  Is  made 
that  the  actual  line  differs  fn>m  that  required  by  the  courses  and  distances,  the 
testimony  to  that  effect  should  be  very  convincing:  Albert  v.  Salem,  4««. 

Effect  of  Priority  of  Survey. 

2.  In  determining  questions  of  boundary  the  lines  first  surveyed  have  prece- 
dence over  those  surveyed  later,  irrespective  of  when  tlie  surveys  may  have  been 
commenced    Albert  v.  Salem,  -WO. 

BRIEF.    AfHrmance  for  not  Filing.    .See  Appeal,  11. 

BROKERS. 

Pleadinu — Money  Had  and  Rkckivkd— Mar(uns. 

1.  A  complaint  alleging  that  piaintitf  paid  defendants  certain  money  to  be 
used  in  performing  a  statcnl  class  of  contracts,  that  defendants  never  periormed 
or  attempted  to  carry  out  any  contracts  of  any  kind,  but  appropriated  the  money 
to  their  own  personal  use,  is  suftlcient,  without  slating  that  an  accounting  had 
been  demanded,  or  that  plaintiff  had  paid  or  tendered  what  the  defendants  had 
earned,  for  the  complaint  clearly  shows  that  nothing  had  been  earned: 

Melloii  V.  Downing,  218. 

Money  Had  and  Rkueived—Brokers— Margins. 

2.  Where  one  deposits  money  with  a  broker  to  cover  margins  on  purchases 
on  a  board  of  trade  and  the  broker  reports  fictitious  transactions,  without  any 
actual  pnxjeedingB,  he  has  no  Hen  on  the  fund,  and  the  depositor  can  sue  him  as 
for  money  had  and  received  :    Meltutt  v.  Downing,  21H. 

BrRIAI>4  Within  Cities.    Stv  MuNifiPAL  Corporations,  «,  7. 


632  Chattel  Mortgage. 

BURDEN  OF  PROOF. 

In  Civil  Actioas.    See  Evidence,  6-10. 

In  Criminal  Actions.    See  Criminal  Law,  a(J-10. 

CARNAL  KNOWLEDGE. 

Indictment  for  Rape— Alleging  Age  of  Defendant.    See  Criminal  Law,  & 
Showing  Want  of  Chastity  in  Prosecutrix.    See  Criminal  Law,  12. 
Proving  Age  of  Person  Charged  With  Rape.    See  Criminal  Law,  T,. 

CASES  FROM  THE  OREGON  REPORTS  Applied,  Approved,  Cited,  Criti- 
cised, Distinguished,  Followed,  and  Overruled  in  This  Volume.    Same  as 

Oregon  cases. 
CEMETERIES. 

Cemeteries  as  Nuisances. 

1.  A  cemetery  is  not  per  se  a  nuisance,  and  whether  It  is  so  in  a  given  case 
will  depend  upon  local  conditions:  Ex  parte  Wygant,  429. 

Power  of  Mctnicipality  to  Declare  Nuisances. 

2.  Under  a  charter  authorizing  a  city  lo  declare  what  shall  constitute  nui- 
sances, it  can  not  arbitrarily  declare  that  to  be  a  nuisance  which  is  not  so  in  fact 
or  by  statute,  nor  was  so  at  common  law ;  thus,  under  such  a  charter,  a  city  can 
not  declare  generally  that  the  burial  of  a  dead  body  in  any  portion  of  the  city 
shall  constitute  a  nuisance,  when  such  interment  might  be  made  in  certain  sec- 
tions thereof  without  giving  offense  to  the  senses  or  endangering  the  health  of 
the  community :  Ex  parte  WygantyA'Hd, 

CHALLENGE 

To  Juror— Effect  of  Opinion.    See  Jury,  1,  2. 

CHARGING  JURY. 

Irrelevant  Hypothetical  Elements  are  Improper.    See  Trial,  17, 18. 
Charge  Must  be  Li  mi  ted  to  the  Issues.    See  Trial,  18. 
Respective  Theories  Must  be  Presented.    See  Trial,  19. 
Duplicate  Instructions  May  be  Refused.    See  Trial,  20. 

CHARTERS  OF  CITIES. 

Astoria  Charter.    See  Mattson  v.  Astoria^  577. 


PorUaud  Charter.    See{~»^  "^vS^T^'' 


CHATTEL  MORTGAGE. 

MORTQAOE  OF  CHATTEI^  PLACED  ON   REALTY  BY  INTENDING  BUYER. 

Where  a  prospective  purchaser  of  realty  who  is  in  possession  under  an  option 
to  purchase,  places  on  the  property  trade  chattels  which  are  not  necessarily 
intended  to  be  permanent,  and  gives  a  chattel  mortgage  on  them  before  exer- 
cising the  right  to  purchase,  the  subsequent  relinquishment  of  the  property  to 
the  vendors  with  the  chattels  thereon  does  not  affect  the  right  of  the  chattel 
mortgagee:  Alberson  v.  Elk  Creek  Min,  Oj,  552. 

CHATTELS. 

Affixing  to  Soil— Importance  of  Intention.    See  Fixtures,  1,  2. 

CIRCUIT  COURTS. 

Power  to  Amend  Decree  After  Term.    See  Courts,  3. 

Practice  In  Opening  Final  Orders.    See  Courts,  2. 

Statutory  Duty  of  Keeping  Judgment  Dockets.    See  Courts,  1. 
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CIRCUMSTANTIAL  EVIDENCE. 

Degrees  of  Crime  of  Which  Accused  May  be  l^onvlcted  When  Evidence  Is 
Entirely  Circumstantial.    See  Criminai^  Law,  IH. 

CITIES.    Same  as  Municipai.  (Corporations. 

CITY  CHARTERS. 

Astoria  Charter.    See  Mattton  v.  AstoHa,  577. 

Portland  Ch^rtpr     Sp*» i  Portland  V.  BhHekson,  I. 
roruana  cnarier.    »ee  |  jg,^  p^^^^  Wpgant,  429. 

CITY  ORDINANCES.    Same  as  Portland  Ordinancrs. 
CLAIM  AND  DELIVERY.    Same  as  Repi.kvin. 

CLERKS  OF  COURTS. 

Derivation  of  Clerk's  Power  to  Tax  Co8ts  on  Appeal. 

1.  The  clerk  of  the  supreme  court  does  not  derive  his  authority  to  allow  or 
disallow  costs  and  disbursements  fk'om  the  opinion  In  a  case,  but  from  the  funeral 
statutes  and  the  rules  of  court,  so  that  the  absence  from  an  opinion  of  a  dire<;tion 
on  that  subje<tt  is  not  controlling— but  when  the  court  exercises  its  prerogative 
and  directs  the  allowance,  it  will  bind  the  clerk.  The  discretion  vested  In  the 
supreme  court  by  Section  552,  Hill's  Ann.  Laws,  to  allow  or  disallow  costs  when 
a  new  trial  Is  ordered,  has  been  exercised  by  the  adoption  of  Rule  '£i  (35  Or.  5}<7, 
006):  Hammer  v.  Dmvning,  o04. 

Discretion  of  Clerk  in  Taxing  Costs  on  Appeal— Time  to  Object. 

2.  Where  a  prevailing  party  has  filed  a  properly  verified  cost  bill  within  the 
prescribed  time  after  the  decision  of  the  case,  the  clerk  has  no  discretion,  after 
the  expiration  of  the  time  limited  for  filing  objections  thereto,  as  to  allowing  the 
amounts  claimed :  Hammer  v.  Downing^  504. 

CLOUD  ON  TITLE.    Same  as  Quietinc4  Title. 

CODE  CITATIONS.    Same  as  Statitte.s  of  Oregon. 

COLLATERAL  ATTACK. 

Sufficiency  of  Summons  to  Support  Final  Order.    See  Judgments,  8. 
Irregularities  In  F^tablishing  Street— Injunction.    See  MuN.  Corp.  4. 
Example  of  Collateral  Attack  on  J  udgment.    See  Judgments,  9. 
Insufficient  Notice— Evidence  Outside  the  Record.    See  .IrnoMENTs,  9. 

COLLATERAL  SECURITY. 

Effect  of  Not  Pursuing  Principal.    See  Bili^s  and  Note.s,  1. 
Effect  on  Surety  of  Extending  Time.    See  Bills  and  Notf-s,  2. 

COMMENCEMENT  of  Action.    See  Limitation  of  Actions,  2. 

(COMPENSATION  of  Trustees.    See  Trusts,  4. 

rY>\f PiTTF Vf'V    ^*»n  i  Evidence.  19,  23,  24,  25. 
COMPETENCE.   See|^,j„j^,jj^j  Law,  .15^10. 

CXJMPLAINT.    See  Pleading,  1-11. 

(;OMPROMISB  AND  SETl'LEMENT. 

Accounting  with  Plaintiff's  Assignor. 

In  an  action  for  money  had  and  rei'elved,  to  recover  money  placed  with  de- 
defendants  to  Invest,  a  defense  of  accounting  and  settlement  Is  not  invalid  be- 
cause had  prior  to  the  assignment  of  the  right  of  action  to  plaintiff,  and  he  had 
not  at  that  time  elected  to  waive  the  contract  and  sue  in  the  manner  adopted 
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Kince.    If  the  accounting  was  valid  as  againnt  an  action  on  the  contract.  It  wai* 
valid  as  against  an  action  for  money  had  and  received :   Hammer  v.  DowningjHi\. 

CONSTITUTIONAL  LAW. 

Taking  by  Rkmovin»  Lateral.  Support. 

1.  Tliere  is  a  constitutional  "taking"  of  property  of  an  adjoining  land  owner 
when  a  railroad  excavates  on  its  right  of  way  so  as  to  cause  the  land  ol  such  owner 
to  slide  and  fall  away  ftom  \X»  natural  position : 

Mosier  v.  Oregon  NaviffcUion  Co.  'ioli. 

('ouNTiK*— Prohibition  Against  Tenancy  rN  Common. 

2.  The  Constitution  of  Oregon,  Article  XI,  §  9,  providing  that  no  municipal 
corporation  shall  become  a  stockholder  In  any  corporation  or  association,  does 
not  prevent  a  tenancy  in  common  between  a  county  and  a  private  person  or 
comi)any:  Municipal  Sec uriti/  Co.  v.  Baker  Omnty,  a9(J. 

Leglsi^ativk  Power  over  Coi-nty  (Commissioner. 

;).  The  Constitution  of  Oregon,  Article  V'll,  {  11,  provides  that  there  shall  be 
elected  In  each  county,  for  the  term  of  four  years,  a  county  Judge,  who  shall  hold 
the  county  court  as  regulat^'d  by  law.  Section  12  declares  that  the  legislative  as- 
sembly may  provide  for  the  election  of  two  commissioners  to  sit  with  the  couDty 
Judge  while  transacting  county  business,  or  may  provide  a  separate  board  for 
transacting  such  business.  7/e/d,  that  the  legislature  did  not  exhaust  Its  power 
by  providing  for  the  election  of  a  separate  board  of  commissioners,  but  could 
legally  repeal  the  act  providing  for  such  separate  board,  and  change  the  con- 
struction of  the  tribunal :  State  ex  rel.  v.  Steele^  419. 

4.  *The  legislature  may  change  the  construction  of  such  tribunal  for  the  trans- 
action of  county  business,  notwithstanding  it  becomes  necessary  to  remove  a  n*gu- 
larly  elected  county  commissioner  to  eft'ect  the  change:  Stale  ex  rel.  v.  Steele^  419. 

Statutes— Title  of  Act. 

5.  The  title  of  an  act  stating  that  Its  purpose  is  to  ivpetil  a  certain  act  provid- 
ing for  a  separate  board  for  the  tmnsaction  of  county  business  in  a  certain  county, 
and  to  provide  for  the  appointment  of  two  commissioners  to  sit  with  the  county 
Judge  for  the  transaction  of  such  business.  Is  sufficient  to  embrace  the  removal  of 
one  of  the  members  of  the  former  board  from  (illlce,  where  his  removal  is  neces.sary 
to  eft'ectuate  the  purpose  of  the  act:  State  -x  rel.  v.  Steele,  419. 

Constitutionality  of  Statute  Denying  all  Remedy  for  a  Wrong. 

0.  The  constitutional  provision  (Const.  Art.  I,  g  10),  guarantying  to  every  per- 
son a  remedy  by  .due  course  of  law  for  injury  In  person,  property,  or  reputation, 
was  intended  to  preserve  the  common-law  right  of  action  for  Injury,  so  that, 
while  the  remedy  or  form  of  pn)codure  may  be  changed,  or  conditions  may  be 
attached  to  its  exercise,  some  remedy  must  remain  ;  thus,  a  city  charter  giving 
to  the  council  of  the  municipality  the  control  of  the  sti*eet8.  and  authority  to 
raise  money  for  their  repair,  and  providing  that  neither  the  city  nor  any  member 
of  the  council  shall  be  held  liable  for  any  damages  resulting  from  any  defective 
street,  is  repugnant  to  the  right  to  a  remedy  guarantied  by  the  constitution,  and 
is  void  in  so  far  as  It  is  so  in  conflict:  Mattson  v.  Astoria,  577. 

Constitutionality  of  Law  for  Selecting  Grand  Jurors. 

7.  Since  the  Constitution  of  Oregon  requires  only  that  grand  Jurors  shall  be 
selected  from  the  most  competent  of  the  permanent  citizens  of  thecounty.  Article 
VII,  g  18,  it  necesstirily  devolved  upon  the  legislature  to  prescribe  what  class  of 
persons  shall  be  considered  most  competent,  and  how  their  competency  shall  be 
determined;  and  Its  directions  on  that  subject  (Section  947,  Hill's  Ann.  Laws,) 
prescribing  the  quail  flea  tions  of  grand  Jurors,  and  providing  (section  12*4)  that 
no  challenge  to  the  panel  or  any  member  lhere*)f  shall  be  allowed  except  by  the 
court  for  lack  of  the  required  qualiflcation,  is  constitutional:  State  v.  OarUon,  19. 

CONSTITUTION  OF  OREGON.    Same  us  Oregon  Constitution. 
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CONSTITUTION  OF  THE  UNITED  STATES.    Hame  as  Unitkd  States  Con- 

STITmON. 

CONSTRUCTION  OF  STATUTES.    Same  as  Statutkh. 
CONTEMPORANEOUS  AGREEMENTH.    See  Evidence.  21. 

CY)NTINUANCE. 

DiscKKTioN— Materiality  of  Pkoposbd  Tkhtimony. 

Refusal  of  contlnaance  In  a  criminal  case,  for  absent  witnesses,  who,  according 
to  defendant's  affl davit,  would  testify  that  the  prosecuting  witness  told  them  that 
her  mother  bad  tried  to  induce  her  Ut  tell  something  about  defendant  that  would 
get  him  Into  great  trouble,  but  that  she  refused  u>  do  so  because  it  was  not  true, 
can  not  be  held  an  abuse  of  discretion ;  it  not  being  shown  how  the  evidence  was 
material,  or  that  the  statement  to  the  prosecuLiug  witness  was  not  made  before 
the  alleged  crime  was  committed :   State  v.  Huff  many  4H. 

CONTRACTS. 

Rescission  of  Contract— Return i no  Consiueration. 

Before  a  rescission  of  a  partly  performed  contract  can  be  demanded,  and  a 
reconveyance  be  had  of  property  that  has  been  transferred  in  pursuance  of  such 
contract,  the  moving  party  must  return,  or  offer  to  return,  whatever  has  been 
received  of  the  agreed  consideration :  Stephens  v.  H'bocf,  441. 

CONTRADICTINC*  WITNJ>5S. 

Showing  Writing  Intende<l  to  Contradict.    Hee  Witneasks,  1«. 
Repeating  Previous  Contradictory  Statements.    See  Witnesses,  17. 
Explanation  of  Right  to  Contradict  One's  Own  Witness.    See  Wit.  1»,  20. 

CX^NTRIBUTION  Between  Cotenanta,    S*h'  Tenancy  in  Common,  1,  2. 

CONTRIBUTORY  NEGLIGENCE,    See  Nehi.igence,  1, 2,  H. 

CORPORATIONS.    See  Municipal  Corporations. 

CORROBORATION. 

Statutory  Rape— Necessity  for  Corroboration.    See  Criminal.  Law,  13. 

COSTS  AND  DISBURSEMENTS. 

Objections  to  Cost  Bill— Filing  affidavits. 

1.  Since  the  amendment  of  Section  557  of  Hill's  Ann.  I^ws  by  the  act  of  I8U1 
(Laws,  1891,  p.  114),  affidavits  may  be  tiled  and  considered  In  passing  on  objec^ 
tions  to  a  cost  bill :    Young  v.  JIuffheSy  5KI5. 

Waiving  Objections  hy  Conte.sting  Thkm. 

2.  The  filing  of  an  affidavit  in  support  of  a  bill  of  costs  after  the  filing  of 
objections  thereto  is  a  waiver  of  the  objection  that  they  were  not  tiled  within  the 
proper  time :  Hammer  v.  Downing^  504. 

Objections  to  Cost  Bill— Res  Judicata. 

8.  A  denial  of  a  motion  to  vacate  a  Judgment  for  costs  and  disbursements,  as 
being  prematurely  entered,  is  not  ret  Judicata  as  to  the  Items  of  costs  Included  In 
the  bill :   Hammer  v.  Downing^  501. 

Fund  Liable— E.state  of  Decedent. 

4.  Where  an  administrator  or  executor  is  sued  in  relation  to  some  ostat'C  mat- 
ter of  which  he  has  no  knowledge,  he  must  neces.sarily  make  some  defense,  and  if 
he  Is  unsuccessful  the  costs  and  disbursements  of  both  parties  to  the  proceedings 
in  all  courts  may  properly  be  charged  upon  the  estate:    Young  v.  Hughen^  ■>«;. 

Supreme  Court— Practice  as  to  Costs  of  Trial  Court. 

5.  Where  a  plaintiff  successfully  appeals  to  the  supreme  court  he  can  not 
there  tax  the  disbursements  of  the  trial  in  the  court  below,  since  the  appellate 
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court  has  no  Jurisdiction  except  by  appeal,  and  the  trial  court  has  never  connid- 
ered  these  Items :  Albert  v.  SoUein^  466 ;   Young  v.  Hughes^  686. 

Supreme  Coubt— Rule  of  Procedure. 

6.  HlU's  Ann.  Laws,  1 556,  requiring  a  bill  of  costs  to  be  (lied  within  Ave  days 
after  the  entry  of  Judgment,  or  thereafter  on  the  service  of  a  copy  on  the  oppc^ite 
party,  and  requiring  objections  thereto  to  be  tiled  within  two  days  thereafter,  is  a 
rule  of  procedure  in  the  supreme  court:  Hammer  v.  Downing^  501. 

Supreme  Court— Discretion  of  Taxing  Officer. 

7,  Where  a  prevailing  parly  has  filed  a  projwrly  verified  cost  bill  within  the 
prescribed  time  after  the  decision  of  the  case,  the  clerk  has  no  discretion,  after 
the  expiration  of  the  time  limited  for  filing  objections  thereto,  as  to  allowing  the 
amounts  claimed :  Hammer  v.  Downing^  604. 

Supreme  Court— Source  of  Authority  of  Taxing  Officer. 

H.  The  clerk  of  the  supreme  court  does  not  derive  his  authority  to  allow  or 
disallow  costs  and  disbumements  from  the  opinion  in  a  case,  but  from  the  gen- 
eral statutes  and  the  rules  of  court,  so  that  the  absence  from  an  opinion  of  a 
direction  on  that  subject  is  not  controlling— but  when  the  eourt  exercises  its  pre- 
rogative and  directs  the  allowance,  it  will  bind  the  clerk : 

Hammer  v.  Downing,  5M. 

Supreme  Court— Discretion  Upon  (ihanting  New  Trial. 

9.  The  discretion  vested  in  the  supreme  court  by  Section  562,  Ulll's  Ann. 
Laws,  to  allow  or  disallow  (^osts  in  cases  where  new  trials  are  directed,  need  not 
be  specially  indicated  on  each  occasion,  since  it  has  been  exercised  and  its  appli- 
cation directed  by  the  adoption  of  Rule  2B  (:)5  Or.  5K7,  60C)),  which  directs  the  clerk 
tx)  allow  to  the  prevailing  party  certain  Items  of  expense : 

Hummer  v.  Downing^  'M. 

Supreme  Court— Objections— Proof  Required. 

10.  Rule  28  of  the  Supreme  Court,  allowing  a  prevailing  party  the  actual  cost 
of  printing  his  abstractor  brief,  not  exceeding  certiiin  limits,  taken  in  connec- 
tion with  Section  557  of  Hill's  Ann.  Laws,  reiiuiring  a  claimant  of  costs  and  dis- 
bursements to  file  an  amended  verified  statement,  if  the  claim  Is  objected  U), 
require  the  amended  verified  statement  to  be  more  than  a  pleading,  it  must  be 
sufiSclently  in  detail  to  make  out  a  prima  jacie  ease  over'the  objections;  as,  for 
example,  a  cost  bill  claiming  the  expense  of  printing  a  brief  at  81.00  per  page  was 
objected  to  as  being  unreasonable  to  the  extent  of  twenty-five  cents  per  page, 
whereupon  the  claimant  filed  an  amended  statement  setting  out  the  same  sums 
and  denying  the  claim  of  unreasonableness.  Held,  that  the  amended  statement 
was  insuflicient  to  support  the  claim  for  more  than  the  amount  admitted  by  the 
objection,  as  it  did  not  show  the  actual  cost  or  any  fticts  to  overcome  the  objec- 
tions :    Young  v.  Hughes,  586. 

Supreme  Court— Cost  of  Copying  Stenographic  Note.s. 

11.  Where  a  decree  in  the  trial  court  was  rendered  before  the  stenographic 
notes  of  the  case  had  been  transcribed,  a  reasonable  charge  for  extending  them 
will  be  allowed  the  prevailing  party,  where  the  extension  Is  necessary  for  a  pre- 
sentation of  the  case  to  the  supreme  court :   Young  v.  Hughet,  5M. 

Transcript— Cost  of  Copying  Tnnecessary  Papers. 

12.  Parties  will  not  be  permitted  to  tax  as  a  disbursement  the  expense  ot 
copying  into  the  transcript  unnecessary  papers.  Under  Rule  2  only  those  papers 
should  be  Included  that  are  connected  with  some  question  raised  by  the  appeal, 
and  Rule  24  forbids  taxing  the  expense  of  any  unnecessary  matter: 

Albert  v.  Oalem,  466. 

13.  Where  the  transcript  contained  copies  of  the  original  answer,  motion  to 
strike  out  parts  thereof,  a  demurrer  thereto,  an  order  of  the  coart  thereon,  an 
amended  answer,  a  motion  to  strike  out  parts  thereof,  and  a  demurrer  thereto. 
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which  were  rendered  nugatory  by  a  second  amended  answer,  the  expeuHe  for  the 
copies  thereof  in  the  record  is  not  taxable  as  costs,  under  Rule  24,  providing  that 
the  cleric  shall  not  tax  costs  for  any  matter  included  In  the  transcript  contrary* 
to  the  rules:  Albert  v.  Salem^  406. 

Abstbact— Co«T  OF  Printing  rNNECKssARY  Papkrs. 

H.  Under  Rule  4  of  the  Supreme  Court  (86  Or.  5*7,501),  the  coMt  of  printing 
unnecessary  matter  will  not  be  allowed  as  a  disbursement  under  Rules  23  and  'Z\ 
(85  Or.  587,  (f03):   Hammer  v.  Downing,  501. 

COPIK.S  OF  Petition  for  Rehearing. 

15.  The  expense  of  preparing  copies  of  a  motion  for  rehearing  is  not  a  taxabk' 
item  of  costs  where  the  work  was  merely  clerlcral :    Young  v.  HughcSf  ."WH. 

Fictitious  Costs  not  Allowable. 

16.  Parties  will  be  allowed  as  disbursements  for  preparing  tninscripts  and 
printing  abstrticts  and  briefs  only  the  sums  actually  paid  out  for  those  purposes: 

Hanuner  v.  Downing^  504. 
Reviewing  Discretion  of  Trial  Court. 

17.  Costs  in  equity  cases  are  adjudged  as  the  chancellor  may  deem  propef,  and 

his  decision  will  not  be  reviewed  on  appeal  unless  it  is  manifestly  wrong: 

Jones  V.  Conn,  30. 
See  \Vitnesse.s,  1,  2,  4. 

(COTENANCY  in  Crops.    Hee  Landlord  and  Tenant,  H. 

COUNTIES. 

Voluntary  Debts— Recovery  of  Consideration. 

1.  Though  a  volunt4iry  agreement  entered  Into  by  a  county,  involving  it  with 
liabilities  after  the  limit-of  its  indebtedness  has  been  reached,  in  ultra  vires  tin6 
unenforceable,  one  contracting  with  a  county  under  such  circumstances  may 
recover  property  transferred  to  the  county  in  such  tnmsactlon,  providing  it  can 
be  identified,  upon  returning  unpaid  wari-ants  issued  by  the  county  in  return  for 
the  property :  Municipal  Security  Co.  v.  Baker  Ckmntj/t  8J>6. 

County  Debt  Limit— Limitation  of  Actions. 

2.  The  right  to  recover  the  consideration  paid  in  part  performance  of  a  void 
contract  accrues  at  the  time  of  payment,  and  the  statute  of  limitations  then 
begins  to  run;  thus,  where  a  county  voluntarily  purchased  sundry  chattels  in. 
IHIM,  it  being  then  in  debt  beyond  the  constitutional  limit,  and  the  warrants  so 
Issued  were,  in  1807,  declared  by  the  appellate  court  tUtra  vires  and  nonenforce- 
able,  the  causi^  of  action  of  a  suit  to  recover  the  spec^lflc  personal  property  accrued 
when  the  property  was  delivered  in  1801,  and  not  when  the  mandate  of  the  appc^l- 
late  court  was  entered :  AfuAicipal  Security  Cb.  v.  Baker  County j  396. 

Prohibition  Against  Tenancy  in  Common. 

3.  The  (Constitution  of  Oregon,  Article  XI,  g  9,  providing  that  no  municipal 
corpomtion  shall  become  a  stockholder  in  any  corponition  or  a.ssociatlon,  does 
not  prevent  a  tenancy  in  common  between  a  county  and  a  private  person  or  com- 
pany :  Municipal  Security  D/.  v.  Baker  County^  306. 

Legislative  Control  Over  Tribunal  for  County  Affaiils. 

4.  The  l^islatnre  may  in  its  discretion  commit  the  care  and  transaction  of 
county  business  to  the  county  Judge  alone,  or  to  a  court  composed  of  the  Judge 
and  two  commissioners,  or  to  an  Independent  board  of  three  commissioners; 
and  it  may  change  a  plan  that  it  has  adopted,  and  try  one  of  the  others  at  its 
pleasure.  The  discretion  is  absolute  and  is  inexhaustible,  except  that  one  of  the 
three  named  methods  must  be  used :  l^ate  ex  re!,  v.  Steele^  410. 

Tenure  of  Office  of  ('ounty  (Commissioner. 

5.  A  county  commissioner  is  subject  to  removal  by  the  legislature  by  chang- 
ing his  term  of  office  or  abolishing  the  office  entirely— the  fact  that  the  office  is 
elective  does  not  put  it  beyond  legislative  control :  State  ex  rel.  v.  Steele^  410. 
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POWKK  TO  L£(iISLATE  OUT  AN   ELECTED  OFFICER. 

«.  Aft  State  legislatures  have  all  the  power  not  expressly  or  impliedly  with- 
held, and  as  the  legislature  of  Oregon  has  power  to  change  at  will  the  constitution 
of  the  tribunal  for  the  transaction  of  county  businesM.  it  seems  to  naturally  follow 
that  the  incumbent  of  an  off\ce  that  becomes  superfluous  by  changes,  may  be 
dropped.  As  the  legislature  has  the  power  to  change  the  tribunal,  it  may  depose 
offldals  in  oflice  so  as  to  make  the  new  plan  ed'ective,  without  reference  to 
whether  such  officials  have  been  elected  or  appointed :  ^ate  ex  rel.  v.  Steele^  -119. 

(BOUNTY  COiniTS. 

Jurisdiction  Over  Settled  Accounts  of  (guardians.  See  ('oi'RTs,  4. 
Practice  on  Appeal  In  Supplying  Omitted  Paper.  See  Apfkai.,  1. 
Statutory  Duty  of  Keeping  Judgment  Docket.    See  Courts,  1. 

CXDHNTY  ROADS.    Same  as  Highways. 

COURSES  AND  DISTA^X'ES. 

^Relative  Ini|wrtance  of  Visible  Monuments.    See  BorKWARiEs,  1. 

(X)ITRT8. 

Circuit  Courts— Duty  am  to  Keeping  Judgment  Docket. 

1.  Hill's  Ann.  Laws,  §  500,  specifying  the  records  of  the  county  and  circuit 
courts  as  consisting  of  registers.  Judgment  dockets,  etc.,  requires  each  court  to 
keep  a  separate  Judgment  docket:    Wettem  Savings  Co,  v.  Currey^  407. 

Circuit  Courts— Amending  Final  Orders— Practice. 

2.  A  commendable  practice  in  opening  final  orders  for  further  coui^ideratlon, 
after  the  term  at  which  they  were  entered,  Is  to  move  in  the  trial  court,  support- 
ing the  motion  by  atlldavit,  all  which  should  be  served  on  the  opposing  side: 

Hoover  v.  Hoover,  4.%. 

Circuit  Courts— A  men  ding  Decree  After  Term— Notice. 

3.  It  seems  that  a  Judgment  or  decree  can  not  be  amended  after  the  term  at 
which  it  was  en t4> red,  without  notice  to  the  opposing  party  and  an  opportunity 
for  a  hearing,  certainly  a  final  order  can  not  be  vitally  changed  after  the  term  and 
without  notice;  as,  for  example,  after  the  entry  of  a  decree  of  divorce  setting 
aside  part  of  the  husband's  realty  "for  the  use  and  benefit"  of  the  wife,  the  court 
can  not  amend  it,  two  years  later,  by  a  nunc  pro  ^unc  order  vesting  a  fee  in  the 
divorced  wife,  without  any  notice  or  hearing:  Hoover  v.  Hoover,  45(J. 

Power  of  County  Court  to  Open  Guardians'  Accounts. 

4.  In  Oregon  county  courts,  while  exorcising  probate  Jurisdiction,  can  not 
correct  or  surcharge  settled  accounts  of  guardians,  as  the  court  is  not  vested  with 
equitable  Jurisdiction.  In  cases  of  false  accounts  or  settlements  resort  must  he 
had  to  courts  of  gencnvi  equity  powers :  Rich<ird»on''a  Ouardianship,  246. 

Power  of  County  Court  to  Enforce  a  Trust  Against  an  Estate. 

o.  A  claim  agtiinst  an  estate  for  an  assignment  of  a  chose  in  action  which  it 
is  alleged  the  deceased  held  in  trust  for  the  claimant  is  not  enforceable  in  the 
county  court  while  transacting  probate  business,  but  must  be  presented  to  a  court 
having  general  equity  powers:   Dunham  v.  SigHn^  281. 

Supreme  Court— When  Judgment  of  is  in  Force. 

6.  A  Judgment  of  the  supreme  court  is  efiective  the  monvetit  it  is  aunounc(Ml, 
and  further  proceedings  there<jn  may  be  had  until  suspended  by  an  order  of  court 
or  the  fill  ng  of  a  p<:tition  for  a  rehearing,  as  provided  for  by  Rule  21 ;  hence,  a  J  udg- 
mcnt  for  costs  in  favorof  a  prevailing  party  entered  before  a  petition  for  rehearing 
has  been  filed  is  not  premature, and  can  not  be  vacated  for  that  reason: 

Hammer  v.  DotvainOf  501. 
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8UPREME  Court— Original  Jurisdiction. 

7.  Under  the  practli'e  In  Oregon,  the  Rupreme  court  has  no  original  Jurisdic- 
tion over  costs  and  allowances  In  the  trial  court.  It  can  only  review  the  proceed- 
ings of  the  lower  courts :    Yount/  v.  Hughea,  ."WO. 

CRIMINAL  LAW. 

See  Criminal  Law,  l-2r>. 

Hk^  Criminal  Evidence,  "ilMO. 

Jeopardy— Violation  of  Ordinance  as  a  Criminal  Offense. 

1.  Where  an  accused  is  pnweeded  against  by  a  complaint  and  warrant,  and 

thecourt  is  authorized  to  inflict  the  punishmentof  Imprisonment,  the  proceeding 

is  criminal  in  the  sense  that  tlie  accused  can  not  be  Jeopardized  twice  for  the  same 
offense,  whether  the  proceeding  be  by  the  state  or  a  municipality: 

Portland  v.  Erickson^  1. 
Right  to  Writ  of  Review  by  Prosecution. 

2.  Bection  1430  of  HllPs  Ann.  Ijaws,  giving  the  state  the  right  to  appeal  from 
a  Judgment  sustaining  a  demurrer  to  an  Indictment,  and  fk^m  an  order  arresting 
a  Judgment,  does  not  apply  to  criminal  proceedings  in  any  courts  where  the 
Justices'  Ck>de  prevails,  as  in  the  municipal  court  of  the  City  of  Portland,  for  in 
those  courts  8ec;tion  2161  of  Hill's  Ann.  I^aws  expressly  limits  the  right  of  appeal 
to  the  defendant:   Portland  v.  Erickson^  1. 

Right  of  Prosecution  to  Review  a  Verdict  of  Acquittal. 

3.  LTnless  the  statute  expressly  confers  it,  no  appeal  or  writ  of  review  can  be 
taken  by  the  prosecution  from  a  Judgment  of  acquittal  In  any-court,  cither  state 
or  municipal;  and  this  right  is  not  conferred  by  Section  38:),  Hill's  Ann.  Ijaws, 
providing  that  "any  imrty  to  any  process  or  proi'cHjding  befotv  or  by  an  Inferior 
court,  ofHcer,  or  tribunal  may  have  the  decision  or  determination  thereof  rc*- 
vlewed":  Portland  v,  Ericka'^n,  1. 

Indictment— Allegation  of  Venue. 

4.  Under  Hill's  Ann.  Laws,  §  1279,  subd.  4,  making  an  indictment  sufllclent  if 
it  can  be  understood  therefrom  that  the  crime  was  committed  within  the  Juris- 
diction of  the  court,  an  Indictment  averring  that  the  crime  was  committed  in  the 
county  is  sufllcient,  and  need  not  negative  the  fact  that  it  might  have  been  com- 
mitted in  that  part  of  the  county  over  which  the  federal  courts  have  exclusive 
Jurisdiction,  this  being  a  matter  of  defense:  State  v.  Oarlaon^  19. 

Indictment— Robbery  with  Dangerous  Weapon. 

o.  Under  a  statute  such  as  Section  1741  of  Hill's  Aun.  liaws,  punishing  any 
person  who,  being  armed  with  a  dangen>us  weapon,  shall  assault  another  with 
intent,  if  resisted,  to  kill  or  wound  the  person  assaulted,  and  shall  rob  or  take 
from  the  person  assaulted  any  property,  etc.,  an  indictment  is  sutllcient  as  to  the 
use  of  the  means  of  assault  when  It  charges  that  the  accused,  being  armed  with  a 
dangerous  weapon,  to  wit, a  Winchester  rifle,  loaded  with  powder  and  bullets,  did 
wilfully  and  feloniously  assault  persons  named  by  feloniously  aiming  and  point- 
ing said  rifle  at  and  towards  the  bodies  of  such  persons,  accused  being  then  and 
there  within  sh(x>ting  distance:  State  v.  CarUton^  10. 

Indictment  for  Rape— Age  of  Defendant. 

6.  It  Is  not  necessary  to  allege  the  age  of  the  defendant  In  an  indictment 
under  a  statute  like  Section  1783,  Hill's  Ann.  Ijaws,  as  amended  by  Laws,  1895, 
p.  87,  which  provides  thatif  any  person  over  a  stated  age  shall  carnally  know  any 
female  child  under  a  certain  age,  he  shall  be  deemed  guilty  of  rape.  The  allega- 
tion that  defendant  committed  theofl*ense  is  a  sutllcient  statement  of  his  capiacity 
for  so  doing:  State  v.  Knighteu,  (B. 

INDICT.MENT— Waiver  of  Ob.iection  of  Duplicity. 

7.  An  objection  to  an  indictment  on  the  ground  of  duplicity  must  be  raised 
by  demurrer,  or  It  will  be  considert'd  waived:  ^ate  v.  Ckirlson^  19. 
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Showing  Genkual.  Keputation  of  Accused. 

8.  It  Is  never  competent  to  attack  the  general  reputation  of  a  person  accused 
of  crime  unless  he  has  first  offered  testimony  in  favor  of  his  reputation;  but 
oither  side  may  at  any  time  attack  the  reputation  of  witnesses:  Stale  v.  Ogden^  195. 

Q,UAI^IFICATION  OF  JUROK.S— OPIKION. 

9.  A  Juror  Is  not  incompetent  to  sit  on  a  ease  because  he  has  heard  and  read 
about  it,  and  has  expressed  an  opinion,  but  has  since  concluded  that  he  does  not 
know  the  facto,  and  has  strong  impressions,  which  would  require  some  evidence 
to  modify,  yet  on  the  whole  believes  he  can  decide  the  case  fairly  on  the  testi- 
mony: Slate  v.  3Ic Daniel,  161. 

Trial— Statutory  Right  of  Cross-examination. 

10.  Section  887,  HiU's  Ann.  I^aws,  giving  either  party  the  right  to  cross-examine 
opposing  witnesBcs  on  any  matters  stated  in  their  direct  examination  or  con- 
nected therewith,  confers  an  absolute  right  to  inquire  into  the  extent  and  charac- 
ter of  the  knowledge  of  a  witness  concerning  matters  testified  to  in  chief;  thus, 
where  a  defendant  charged  with  rape  has  introduced  evidence  of  the  bad  reputa- 
tion of  the  injured  person  for  cliastity,  and  the  state  has  called  a  witness  who 
testified  that  her  reputation  in  that  respect  was  good,  the  defendant  had  a  right, 
not  resting  in  the  discretion  of  the  Judge,  to  inquire  if  the  witness  had  heard  of 
her  having  been  discharged  fVom  difTerent  places  because  of  immoral  conduct : 

State  V.  Ogden^  195. 

Trial. — Cross  Examination  on  Reputation  of  Accused. 

11.  When  a  person  accused  of  a  crime  calls  witnesses  who  testify  that  bis 
general  reputation  is  of  a  nature  tending  to  negative  the  truth  of  the  charge 
against  him,  such  witnesses  may  be  cross-examined  as  to  their  knowledge  of  the 
prior  commission  by  accused  of  acts  slmllftr  to  that  for  which  he  is  on  trial: 

St€Uc  y,,Ogden,  195. 

Trial— Cross-Examination  of  Prosecutrix  as  to  Unchastitv. 

12.  A  person  charged  with  ra(^)e  may  show  that  the  reputation  of  the  prose- 
cutrix for  chastity  is  bad,  if  she  is  of  the  age  of  consent,  and  be  may  also  show 
previous  acts  of  intimacy  by  her  with  himself;  but  he  may  not  inquire  whether 
the  prosecutrix  had  ever  previously  been  intimate  with  any  other  person : 

Stale  V.  Offdetif  I9r>. 

Trial— Rape— Necessity  for  Corroborating  Evidence. 

13.  In  cases  of  statutory  rape  a  conviction  may  be  bad  on  the  uncorroborated 
testimony  of  the  prosecutrix,  as  she  is  not  an  accomplice:  State  v.  Knighten^  08. 

Trial— Correcting  Ruling— Harmless  Error. 

14.  Where  one  of  defendant's  witnesses  was  required  to  answer,  on  cross- 
examination,  whether  he  had  not  been  convicted  of  drunkenness,  an  instruction 
that  the  Jury  should  disregard  evidence  as  to  such  conviction  rendered  the  ern>r 
harmless:  Slate  v.  McDaniel,  1«1. 

Trial— Improper  Remarks  of  Counsel- Curing  Error. 

15.  Where,  during  the  argument  as  to  the  admissibility  of  testimony,  the 
state's  attorney  asked  In  what  way  the  testimony  proved  that  the  defendant  did 
not  strangle  the  deceased,  a  statement  by  the  court  that  it  was  unnecessary  to 
use  such  language,  and  an  Instruction  that  the  Jury  should  disregard  the  remark, 
cured  any  error:  Stale  v.  McDaniel^  161. 

16.  Where  the  slate's  attorney  remarked  that  the  witness  was  antagonistic  to 
the  state,  and  had  been  talking  with  defendant's  attorneys,  a  ruling  of  the  court 
that  the  Jury  were  the  Judges  whether  the  testimony  of  the  witness  was  for  or 
against  the  state,  and  that  the  other  remarks  should  be  disr^^rded,  and  that  It 
was  no  objection  if  the  witness  had  been  talking  with  the  attorney,  and  a  subse- 
quent instruction  to  disregard  any  remarks  of  counsel  not  based  on  theevldenoe, 
<'ured  any  error:  <»«//'  v.  MrDnnief,  llil. 
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Trial— INBTBUCTION  on  Admitted  Fact. 

17.  A  court  may  with  propriety  In  the  charge  to  the  Jury  refer  to  a  certain 
fact  as  being  establlshedf  where  both  sides  have  conceded  Its  existence: 

State  V.  Croeketty  7(». 
Trial— Instruction  as  to  Degrkrs  of  Crime. 

18.  Where  the  evidence  concerning  the  circumstances  under  which  a  crime 

was  committed  Is  entirely  circumstantial,  the  Jury  may  convict  of  the  crime 

changed  or  any  lesser  crime  of  the  same  class  that  Is  Included  therein : 

State  V.  Crockett f  76. 
Reasonable  Doubt  Defined. 

19.  A  definition  of  a  reasonable  doubt  In  these  terms  "A  reasonable  doubt 
is  such  a  doubt  as  exists  in  the  mind  of  a  reasonable  man  after  a  fUll,  free,  and 
careful  examination  and  comparisonof  all  the  evidence;  it  must  be  such  a  'doubt 
as  would  cause  a  careful,  considerate,  and  prudent  man  to  pause  and  consider 
before  acting  In  the  grave  and  most  Important  affairs  of  life,"— while  open  to  some 
criticism,  Is  not  erroneous :  State  v.  Crockett^  76, 

•  Continuance— Discretion. 

20.  Refusal  of  continuance  in  a  criminal  case,  for  absent  witnesses,  who, 
according  to  defendant's  affidavit,  would  testify  that  the  prosecuting  wltn^s  told 
them  that  her  mother  had  tried  to  Induce  her  to  tell  something  about  defendant 
that  would  get  hlin  into  great  trouble,  but  that  she  reftised  to  do  so  because  it 
was  not  true,  can  not  be  held  an  abuse  of  discretion ;  it  not  being  shown  how  the 
evidence  was  material,  or  that  the  statement  to  the  prosecuting  witness  was  not 
made  before  the  allied  crime  was  committed :  State  v.  Huffman,  48. 

Larceny— Good  Faith  in  Retaining  Possession. 

21.  In  a  prosecution  for  larceny  the  questions  of  honesty  and  good  faith  In 
retaining  possession  of  the  property  are  quite  immaterial,  for  the  question  in- 
volved Is  the  taking:  l^ate  v.  Hill^  90. 

Grand  Juror— Conclusiveness  of  Decision  as  to  Qualifications. 

22.  As  no  appeal  exists  by  right  from  the  decision  of  the  trial  court  on  the 

qualifications  of  a  grand  Juror,  and  none  Is  conferred  by  statute,  the  decision 

of  that  court  Is  conclusive  and  can  not  be  contradicted  or  reviewed : 

State  v.  Carlson^  19. 
Appeal— Presumption  of  Correct  Trial. 

23.  Where  the  trial  court  has  allowed  the  prosecutrix  in  a  rape  case,  who  is 

twenty-one  years  old  and  In  ill  health,  to  be  asked  leading  questions  on  direct 

examination,  it  will  be  presumed,  in  the  absence  of  contrary  evidence,  that  the 

embarrassment  of  the  witness  authorized  the  court  to  allow  such  questions: 

State  V.  Ogden^  195. 
Motion  for  New  Trial  on  Insufficient  Evidence. 

21.    A  motion  for  a  new  trial  because  of  the  insufficiency  of  the  evidence  to 

sustain  the  verdict  is  addressed  to  the  discretion  of  the  trial  court,  and  Its  action 

thereon  is  not  subject  to  review  on  appeal :  State  v.  Crockett^  7«. 

Affirming  for  Failure  to  File  Brief. 

25.  Where  there  has  not  been  a  reasonable  effort  to  comply  with  the  rules  of 
court  concerning  filing  briefs  the  Judgment  appealed  from  will  be  affirmed  on  mo- 
tion :  State  v.  Jlorn^  i.Vi. 

Evidence  of  Other  Crimes. 

26.  Where  evidence  tends  to  connect  the  defendant  ^\ith  the  commission  of 
the  crime  charged  against  him,  or  is  so  connected  therewith  as  to  be  a  part  of  it, 
such  evidence  is  admissible,  though  it  may  also  tend  to  show  that  defendant  has 
committed  other  offenses  as  well  as  the  one  which  is  under  investigation:  State 
v.  Baker.,  23  Or.  441,  applied.  For  example,  where  the  body  of  an  unmarried 
young  woman  was  found  In  a  secluded  spot,  and  it  was  evident  that  an  attempt 
had  been  made  to  produce  an  abortion  on  her,  and  defendant,  who  was  Indicted 

39  Or.— 41. 
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for  her  murder,  was  the  last  person  seen  with  her,  aud  It  appeared  that  a  few  da^s 
previously  he  had  sought  some  means  of  producing  an  abortion,  a  statement  of 
defendant  to  Che  oflflcers,  that  he  had  been  physically  Intimate  with  the  deceased, 
wan  so  closely  connected  with  the  crime  charged  as  to  render  It  admissible,  though 
it  be  considered  as  amounting  to  a  confession  of  a  dllTerent  offense : 

State  V.  McDaniet,  161. 

KviDENCE— Defendant  as  an  Exhibit. 

27.  In  rape  cases  the  defendant  is  himself  in  evidence  as  an  exhibit  on  the 
question  of  his  age  and  the  qu«'stJon  of  the  sufflciency  of  the  evidence  Is  with  the 
jury :  State  v.  Huffnwm^  48. 

Evidence  Not  Hear.say  or  a  Conclusion. 

^.  Defendant  roomed  at  M.*s  house,  and  M.  testified  that  he  heard  defendant 
come  home  on  the  night  of  the  homicide  at  11:;W,  and  that  he  heard  his  footsteps 
on  the  stairs.  A  member  of  the  grand  Jury  testlfled  that  M.  swore  before  that 
body  that  he  heard  a  squeaking  noise  on  the  steps  during  the  night,  but  did  not 
know  what  it  was,  and  on  cross-examination  the  Juror  stated  that  he  was  not 
sure  that  the  Jury  asked  M.  the  specltic  question  whether  he  heard  defendxvntgo 
upstairs,  but  that  they  questlcmed  him  particularly  to  find  out  if  he  knew  when 
defendant  came  home,  and  from  his  general  testimony  found  that  he  did  not 
know.  Held^  that  a  motion  to  strike  out  the  Juror's  testimony,  as  based  on  con- 
clusions, was  properly  overruled,  as  it  can  not  fairly  be  said  that  the  witness  was 
testifying  to  a  conclusion :  State  v.  Mc Daniel^  IBl. 

29.  Testimony  of  an  olllcer  of  the  fire  department  that  the  Are  bell  did  not 
ring  on  a  certain  night  before  12  o'clock,  and  that  he  based  his  knowledge  on  the 
fact  that  the  automatic  Indicator  of  the  department  did  not  register  a  ringing  of 
the  bell,  was  competent,  though  not  based  on  the  personal  knowledge  of  the  wit- 
ness :  State  v.  Mc Daniel ^  161. 

Evidence— Scope  of  Use  of  Exhibits. 

30.  An  exhibit  that  has  been  re<'elved  in  evidence  may  be  examined,  and,  if 
It  be  a  document,  may  be  read,  by  the  jury:  State  v.  McDaniel^  161. 

Evidence— Letters— Sufficiency  of  Identification. 

31.  At8  o*clock  on  the  evening  of  July  20,  in  the  latitude  of  the  State  of  Oregon, 
a  witness  who  was  in  the  second  story  of  a  cottage  some  twenty-flve  feet  from  the 
sidewalk,  saw  two  persons  passing  on  the  walk,  one  of  them  reading  a  letter  hav- 
ing a  prominent  printed  heading,  and  such  witness  teslitied  that  a  letter  found  on 
the  person  of  the  defendant  when  he  was  arrested  some  thlrty-slx  hoars  later  was 
to  the  best  of  her  knowledge  the  same  lett(>r.  Held^  that  the  paper  was  sufficiently 
Identified  to  be  admissible  in  evi(}ence  as  a  means  of  fixing  the  Identity  of  the 
prisoner  and  the  person  who  was  seen  with  the  letter:  Sta^e  v.  McDatiM^  161. 

Evidence  of  Complaint  by  Ravishee. 

32.  In  prosecutions  for  raix;  It  is  competent  to  show  by  the  prosecutrix  that 
she  complained  of  the  assault,  and  when  and  to  whom  :  State  v.  Ogden^  195. 

Evidence  of  Absence  of  Witnesses. 

;S3.  In  such  cases  it  Is  competent  to  show,  and  by  the  prosecutrix,  if  she  knows, 
that  some  of  the  persons  to  whom  complaint  was  made  can  not  be  called  as  wit- 
nesses, and  the  reason  why :  State  v.  Ogden,  195. 

Evidence  of  Physical  Examination  of  Prosecutrix. 

34.  A  prosecutrix  In  a  rai>e  C4ise  need  not  be  required  to  state  if  she  was  ex- 
amined after  the  commission  of  the  offense,  for  It  Is  Immaterial,  as  a  matter  of 
law,  whether  she  was  examined  or  not,  whatever  may  be  the  force  of  an  argu- 
ment to  the  jury  on  that  iKnnt :  State  v.  Of/den,  lUo. 

Evidence— Unreasonable  Search  and  Seizure. 

35.  Articles  found  on  tlu'  person  of  a  prisoner  when  arrested.  If  otherwise  ad- 
missible in  evidence,  are  n<it  incompt'l^^nt  bocauso  taken  from  him  by  The  public 
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authorl lies —such  ase  of  such  articles  is  not  a  compelling  the  defendant  to  give 
evidence  against  himself  or  a  violation  of  the  constitutional  guaranties  against 
unreasonable  searches:  8t^e  v.  Mc Daniel^  101. 

Evidence  Explaning  Other  Evidence. 

36.  After  the  violent  death  of  a  young  woman  a  letter  addressed  to  her  and 
shown  to  have  been  written  by  the  defendant  was  found  in  her  room,  which  stated 
that  the  defendant  wished  to  see  the  deceased,  and  that  he  could  hardly  wait 
until  Saturday  before  seeing  her.  Defendant  had  been  constantly  and  conspicu- 
ously attentive  to  the  dead  girl.  Hffld,  that  testimony  of  the  mother  that  she  and 
the  dead  girl's  sister  intended  to  be  absent  from  home  Saturday,  and  that  de- 
ceased knew  that  fact,  was  admissible  as  explanatory  of  the  intimation  in  defend- 
ant's letter  that  he  and  deceased  had  an  appointment  for  Saturday,  and  as 
showing  a  reason  for  their  selecting  that  day:  State  v.  McDanieL  161. 

Competent  Evidence  Excluding  Other  Hypotheses. 

37.  Where  it  was  material  to  show  the  time  when  a  man  returned  to  his  lodg- 
ings on  a  certain  occasion,  and  it  had  already  appeared  that  the  only  other  men 
staying  in  the  house  were  in  bed  before  a  stated  hour,  evidence  that  a  man  was 
seen  to  enter  that  house  after  that  lime  was  competent,  as  tending  to  prove  that 
such  person  was  the  defendant:  8tale  v.  McDarUelf  161. 

Evidence  of  Identification  of  Handwriting. 

3^S.  Evidence  of  two  witnesses  that  they  knew  the  defendant's  handwriting, 
and  that  they  believed  a  certain  letter  was  written  by  defendant,  and  evidence 
that  while  defendant  was  in  Jail  a  copy  of  the  letter  was  read  to  him,  and  he  ad- 
mitted having  written  the  original,  was  sutticlent  to  show  the  letter  was  written 
by  defendant,  and  to  render  it  admissible  against  him :  State  v.  McDaniel^  161. 

Evidence— Admissibility  of  Prejudicial  Exhibits. 

88.  Being  otherwise  competent,  the  fact  that  the  contents  of  a  letter  may  tend 
to  affect  the  character  or  reputation  of  the  party  against  whom  it  is  offered  in 
evidence,  or  to  prejudice  him  before  the  Jury,  is  not  a  valid  objection  to  its  being 
admitted:  State  v.  McDaniel^  161. 

Evidence  of  Voluntary  Statements  by  accused. 

40.    St<ilenients  made  bv  a  prisoner  voluntarily,  and  not  in  pursuance  of 

threats  or  promises  by  those  in  authority,  are  competent  testimony  against  him : 

Slate  V.  McDanieL  161. 
CRITICISED  CASES.    See  Oregon  Cases. 

(;il(^PS. 

Efffect  of  Lease  for  Part  of  Crop.    See  Landlord  and  Tenant,  3. 

CR()SH-EX.\MINATION. 

Witnesses  as  to  Reputation  of  Accused— Similar  Acts.    See  Crim.  Law,  11. 
Explanation  of  Statutory  Right  to  Cross-Examine.    See  Witnesses,  9. 
Impeachment— Previous  Writing  Must  be  Shown.    See  WiTNESStas,  16. 
ImpeMchment— Previous  Statements  Must  be  Repeated.   See  Witnesses,  17. 
Impeachment— An  Omission  not  a  Discrepancy.    See  Witnesses,  z5. 
Impeachment— An  Omission  not  an  Inconsistency.    See  Witnesses,  21. 
Impeachment— Improper  Examination  as  Basis  for.    See  Witnesses,  21, 22. 
Rape-^Inquiring  as  to  Previous  Intimacy.    See  Criminal  Law,  12. 
Bias— Limit  of  as  to  Hostility.    See  Witnesses,  15. 

CUMULATIVE  EVIDENCE. 

Granting  New  Trial  for  Discovery  of.    See  New  Trial,  2. 

CUSTOM  AND  USAGE. 

Sufficiency  of  Evidence  of  Usage. 

Although  Section  778,  Hill's  Ann.  Laws,  requires  the  testimony  of  at  least 
two  witnesses  to  prove  usage,  the  evidence  of  only  one  witness  is  not  incompetent 
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so  as  to  make  Its  admisRion  reversible  error,  where  no  request  that  the  evidence 
be  withdrawn  or  that  the  Jury  be  Instructed  to  disregard  It  has  been  made  and 
refused.  The  testimony  may  have  been  Insufficient,  but  It  was  not  for  that  reason 
Incompetent:  Aldrich  v.  Columbia  Ry.  Cb,  2fi2. 

DAMAGES 

For  Obstruction  in  Public  Road.    See  Highways,  2. 
For  Diverting  Waters  onto  Land.    See  Waters,  26. 

DAMS. 

Duty  of  Maintaining  Sufficient  Dams  to  Detain  all  Debris  in  Streams  Caused 

by  Mining.    See  Mines,  2, 3,  4. 

Damages  Caused  by  Turning  Channel  of  a  River.    See  Waters,  28, 27. 

DAWES  ACT. 

Construction  of  as  Conferring  Citizenship:  8lcUe  v.  Columbia  George,  127. 

DEBRIS. 

Injunction  Against  Casting  Debris  Into  a  Pi\blic  Stream— Right  of  Lower 
Proprietor— Duty  of  Miner  in  Disposing  of  Debris.    See  Mines,  2, 3,  4. 

DEBTOR  AND  CREDITOR. 

Right  of  Secured  Creditor  to  Dividends.    See  Insolvents,  I. 

DECEDENTS. 

Recovery  of  Segregated  Trust  Property.    See  Exbcutor.s.  2. 
Demand  for  Enforcement  of  Trust.    See  Executors,  1. 

DECREES.    Same  as  Judgments. 

DEEDS. 

Construction  of  Deed  to  Water. 

Where  the  deed  of  a  right  of  way  for  a  ditch  over  a  person's  land  tapping  a 
stream  above  the  point  of  the  landowner's  diversion  of  the  water  thereof  made 
no  provLsion  that  the  grantees  were  to  have  the  use  of  all  the  water  of  such  creek 
during  the  mining  season,  It  was  evident  that  the  grantor  intended  to  reserve 
the  use  of  the  water  usually  entering  his  ditch  during  that  season: 

Brouming  v.  />etrw,  11. 
DEFECTIVE  APPLIANCES.    See  Neoi.igenck,  1. 

DEFINITIONS.    Same  as  Words  and  Phrases. 

DEGREES  OF  CRIME. 

Circumstantial  Evidence— Province  of  Jury.    See  Criminal  Law,  18. 

DEMURRER. 

Demurrer  to  Reply— Statutory  Construction.    See  Pleading,  22,  28. 
Demurrer  to  Indictment— Right  of  State  to  Appeal.    See  Crim.  Law,  2. 
Construction  of  Pleadings  on  Demurrer.    See  Pleading,  I. 

Demurrer  to  Complaint— Examining  Summons. 

In  determining  on  demurrer  whether  a  cause  of  action  is  barred  by  the  lapse 
of  time  the  complaint  only  can  be  considered,  and  the  return  of  the  officer  on  the 
summons  must  be  excluded :  Smith  v.  Ikiy^  ciW. 

DEPARTURE. 

Inconsistency  Betwt>en  Complaint  and  Reply.    See  Pleading,  15-20. 

DEPOSITIONS. 

Depositions— Reskrvkd  Objectionh. 

Where  depositions  are  taken  in  purNuanco  of  a  stipulation  that  the  answers 
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to  the  iDterrugatories  may  be  ulTered  in  evidence  subject  to  objections  at  tbe 
trial  that  they  are  incompetent^  Irrelevant,  or  immaterial,  they  are  open  to  any 
objection  at  the  trial  which  might  have  been  taken  to  the  testimony  of  the  de- 
ponent if  he  had  been  called  as  a  witness :  Aldrieh  v.  Columbia  Ry,  Oo.  263. 

DIMINUTION   OF  RECORD. 

Dismissing  Appeal— Huppiying  OmiHsIoiis  on  Appeal.    .See  Appeal,  1,  2. 

DISBURSEMENTS.    Same  as  Cohts.      ■ 

DISCRETION. 

Continuance— Materiality  of  Absent  Witness.    See  ('ontisitanck. 
Leading  Questions  on  Direct  Examination.    See  Witnj:she8,  8. 
Absolute  Right  of  Cross-Examlnation.    See  Witnessed,  9. 
Amending  the  Pleadings  During  the  Trial.    See  Pleading,  25. 
Granting  or  Refusing  New  Trial  is  Discretionary.    See  New  Trial,  15. 
Allowing  Costs  on  Granting  New  Trial— Rules.    See  Costs,  9. 
Allowance  of  Costs  by  Clerk  of  Supreme  Court.    Sec*  Costs,  7,  8. 

DISMISSING  APPEAL. 

Unexcused  Failure  to  Serve  and  File  Brief.    See  Appeal,  11. 
Diminished  Record— Motion  to  Supply  Defects.    See  Appeal,  1. 
Defective  Bond— Leave  to  File  New  One.    See  Appeal,  1,  2. 

DITCHES.    See  Waters,  9,  12,  13. 

DIVERSION  of  Water.    See  Watekm,  »,  10. 

DOCKETS.    SeeJCDGMENTs.  12-I.j. 

DUPLICITY. 

Waiver  of  Objection  to  Indictment.    See  Criminal  Law,  7^ 

EASEMENT.    See,  also,  Adjoining  Land  Owners. 

What  Continuity  of  Adverse  Use  is  Required. 

1.  To  render  an  adverse  use  of  an  easement  continuous  it  need  not  neces- 
sarily be  daily  or  regular,  but  it  will  be  a  continuous  adverse  use  if  the  right  Is 
exercised  as  the  needs  of  the  claimant  require:   yfcDougal  v.  Lame,  212. 

Evidence  of  Easement. 

2.  Plaintiff^  claimed  an  easement  in  the  water  of  a  stream  which  llowed  over 
the  land  of  defendant's  grantor.  The  stream  contained  water  only  during  the 
winter  season,  and  had  been  used  by  plaintiffs,  whenever  available,  for  fifteen 
years.  Defendant  purchased  the  laud  in  the  summer,  when  the  stream  was 
almost  filled  with  debris,  and  claimed  that  he  had  no  notice  of  plalntifl''s  ease^ 
ment.  Several  witnesses  testified  that  the  ditch  on  defendant's  premises  could 
be  seen,  even  in  summer,  from  a  bridge  over  it  on  tbe  highway.  Held,  that  the 
evidence  was  sufificient  to  put  de^fendant  on  notice  of  plaintiff's  rights: 

McDougal  v.  Lame^  212. 
EMINENT  DOMAIN. 

Caving  in  of  Adjoining  Land  Caused  by  Excavating  on  One's  Own  Land  as  a 
Taking  Within  the  Meaning  of  the  Constitution : 

Mosier  v.  Oregcn  Xaviyation  Oo.  at  pp.  2IV8,  282. 
EQUALIZATION. 

Act  of  Equalizing  is  J  udiciai  in  Character.    See  Taxation,  1. 

Writ  of  Review  to  Board  of  Equalization.    See  Taxation,  2. 

EQUITY. 

Equitable  Jurisdiction  of  County  Courts.    See  Courts,  4,  5. 
Enjoining  Enforcement  of  Judgment.    See  Judgments,  8-11. 
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Enforcing  Contract  for  IntereRt  In  Letters  Patent.    See  Spec.  Perf. 
Enforcing  Trust  Against  Estate  of  Decedent.    See  Trusts,  1,  2,  H,  4. 
Notice  of  Equities— Duty  of  Inquiry.    See  Vend,  and  Pur.  1,  2,  3. 
See,  also,  Injunctions  and  Quieting  Title. 

Adequate  Remedy  at  Law. 

A  default  Judgment  In  a  Justice's  court,  apparently  regular,  can  not  be  ap- 
pealed firom,  or  set  aside,  so  that  the  only  remedy  where  the  record  Is  untrue  is  bj' 
a  suit  In  equity :  Meinert  v.  Harder,  009. 

ERROR.    Same  as  Appeal  and  Error. 

ESTATES  OF  DECEDENTS. 

Nature  of  Claim  Against  for  Enforcement  of  An   Unexecuted  Trust— Re- 
covery of  Segregated  Trust  Fund.    See  Executors,  1,  2. 
Presenting  Rejected  Claims  to  County  Court.    See  Executors,  4,  5. 

ESTOPPEL. 

Estoppel  by  Mere  Silence. 

1.  Mere  silence  while  another  is  expending  money  or  labor  in  the  develop- 
ment of  a  burden  on  the  plaintiff's  property  is  not  enough  to  estop  him  from 
enjoining  the  continuance  of  such  burden :  Carson  v.  Hayes,  97. 

Municipalities— Street  Improvements— Injunction. 

2.  Where  municipal  authorities  have  Jurisdiction  to  improve  a  street,  a  pro|>- 
erty  owner,  who,  with  knowledge  of  the  improvement,  makes  no  objection  until 
after  the  work  Im  completed,  can  not  enjoin  the  collection  of  the  assessment  on  the 
ground  that  the  prr)ceedlngs  have  not  been  regular:    Wingate  v.  Astoria,  IKB. 

EV^IDENCE.    See,  also,  Criminal  Law,  2«-40. 

Judicial  Notice  of  Municipal  Charters. 

1.  Courts  will  take  notice  of  the  public  laws  Incorporating  cities  and  of  the 
boundaries  of  such  municipalities:   Ex  parte  Wygant,  42». 

Judicial  Notice  of  Public  Surveys. 

2.  Under  Hill's  .\nn.  Laws,  §708,  subd.  8,  directing  courts  to  take  Judicial 
notice  of  the  public  acts  of  the  legislative,  executive,  and  Judicial  departments  of 
the  state  and  federal  governments,  courts  will  take  notice  that  a  township  was 
divided  by  the  surveyor  general  Into  se<*tlons,and  that  donation  land  claims  sur- 
veyed under  his  direction  are  numbered  consecutively :  Albert  v.  Salent,  4(W. 

Presumption  as  to  Receipt  of  Letter  Duly  Mailed. 

8.  Whatever  may  or  may  not  be  the  presumption  elsewhere  arising  trom,  the 
deposit  in  the  post  office  of  an  addressed  and  stamped  letter,  the  Oregon  statute 
(Hill's  Ann.  Laws,  J|  770,  subd.  24,)  provides  that  such  an  act  creates  a  presump- 
tion of  law  that  the  letter  was  received  In  the  regular  course  of  the  mall : 

WiUiams  v.  Culver,  337. 

PRFJ4UMPTION  OF  THE  PERFORMANCE  OF  OFFICIAL  DUTY. 

4.  Where  a  Judgment  docket  does  not  show  the  date  of  docketing  the  Judg- 
ment, as  required  by  Hill's  Ann.  I^iws,  ^572,  there  is  no  presumption  that  the 
clerk  properly  docketed  the  Judgment  at  the  date  of  Its  rendition,  as  required  by 
section  200 :    Western  Savings  Co,  v.  Carrey,  407. 

^'RESUMPTION  OF  INTEREST  IN  JoiNT  VENTURE. 

5.  Where  persons  enter  into  a  Joint  venture,  it  will  be  presumed  that  they 
are  equally  Interested,  and  of  course  the  burden  of  proof  is  on  the  party  who 
alleges  otherwise:   Gius  v.  Coffinberry,  414. 

Presumption  of  Reasonablenf^ss  of  Municipal  Ordinances. 
0.     There  is  a  presumption  Indulged  that  municipal  ordinances  are  reason- 
able, and  the  burden  of  proof  Is  on  him  who  asserts  otherwise: 

Ex  parte  WygarU,  421). 


EVIDKNCK.  647 

Presumption  as  to  Ownkkship  kkom  Common  Repi'tation. 

7.  Under  HJU'«  Ann.  T^wh,  fe  770,  subd.  12,  providing  that  It  1h  a  dinputable 
presumption  that  a  person  Is  the  owner  of  pmporty  from  exercising  acts  of 
ownership  over  it  or  from  common  reputation  of  his  ownership,  evidence  that 
defendant  was  commonly  reputed  to  be  the  proprietor  of  a  gambling  game  at 
which  plaintiff  claims  to  have  lost  money,  is  ndmlssible  in  an  action  to  recover 
such  money:  Myers  v.  Dillon,  oSl. 

BiTKDKN  OF  Proof  in  Fraiu»  Cases. 

S.  In  cases  brought  to  set  aside  conveyances  claimed  to  be  fraudulent,  the 
bnrden  of  proof  rests  on  the  party  charging  fraud  :  Morton  v.  Deufutin^  227. 

Burden  of  Proof  as  to  (Iood  Faith— ConveyancJ':  to  Uelative.s. 

tt.  Where  a  conveyance  between  relatives  is  attacked  as  fraudulent,  the 
burden  Is  upon  the  defendants  to  show  that  the  proix>rty  was  sold  in  good  faith 
and  for  a  valuable  consideration:    Jirownv.  ]VhUtin<jton,'^. 

Burden  of  Proof— Pos.sess ion  of  Note. 

10.  The  production  of  a  note,  with  proof  that  it  was  lu  the  possession  of  a  i*er- 
taln  deceased  iierson  when  he  died,  that  as  part  of  the  ussi>ts  of  the  estate  it  passed 
to  the  plaintiff,  the  sole  legatee, and  that  the  note  w^as  Indorsed  in  the  usual  man- 
ner by  the  payee,  makes  a.  prima  facie  case,  and  the  burden  of  proof  is  thereafter 
on  the  defendant :  Sturgis  v.  Baker,  'Al. 

Competent  Evidence  Excludinc?  Dtjikr  11ypothp:shs. 

11.  Where  it  was  material  to  show  the  time  when  a  man  returned  to  his  lodg- 
ings on  a  certain  occasion,  and  it  had  aln*ady  apix'ared  that  the  only  other  men 
staying  in  the  house  were  in  bed  before  a  stsited  hour,  evidence  that  a  man  was 
seen  to  enter  that  house  after  that  time  was  competent,  as  t<>nding  to  prove  that 
such  person  was  the  dclendant:  tStatv  v.  McDanief,  I'Jl. 

IRRELEVENCY   OF  EVIDKNfK. 

12.  In  an  action  to  recover  an  alleged  contract  price  for  grading  a  nillroad, 
whei*e  the  dispute  was  as  to  whether,  by  usage,  the  expression  ^'straight  cut  and 
till,"  contemplated  payment  for  inatiTial  taken  from  cuts,  and  another  payment 
for  the  same  matt-rial  placed  in  fills,  or  but  one  payment  for  one  handling  of  the 
material,  evidence  to  show  that  It  was  cu'ttomary  for  railroads  in  that  locality  to 
make  contracts  providing  for  but  one  iwyment,  where  the  same  material  taken 
from  cut*  was  used  in  tills,  was  Irrelevant,  si lu'c  the  evidence  oHered  did  not  relate 
to  the  meaning  of  the  term  "straight  cut  and  fill,"  but  to  the  general  custom  o! 
drawing  contracts,  which  was  not  in  Issue :  Aldrich  v.  Columbia  liy.  Oo.  21*3. 

Statements  by  Administkatou  Before  His  Appointment. 
i.S.    Declarations  by  an  executor  or  administrator  made  before  his  appoint- 
ment are  not  competent  evidence  against  him  in  his  representative  capacity: 

Wiltiama  v.  Culver,  387. 
Hearsay. 

14.  Testimony  of  an  officer  of  tlie  fire  department  that  the  tire  bell  did  not 
ring  on  a  certain  night  before  12  oVlock,  and  that  he  based  his  knowledge  on  the 
fact  that  the  automatic  indicator  of  the  department  did  not  register  a  ringing  of 
the  bell,  was  competent,  though  not  based  on  the  personal  knowledge  of  the  wit- 
ness: Slate  V.  McDaniel,  IHl. 

15.  Defendant  roomed  at  M.'s  house,  and  M.  testified  that  he  heard  defendant 
come  home  on  the  night  of  the  homicide  at  11:;30,  and  that  he  heard  his  footsteps 
on  the  stairs.  A  member  of  the  grand  jury  testified  that  M.  swore  before  that 
body  that  he  heard  a  squeaking  noise  on  the  steps  during  the  night,  but  did  not 
know  what  it  was,  and  on  cro-s-examinatlon  the  Juror  stated  that  he  was  not 
sure  that  the  jury  asked  M.  the  specific  (luestlon  whether  he  heard  defendant  go 
upstairs,  but  that  they  questioned  him  particularly  to  find  out  If  he  knew  when 
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defendant  came  home,  and  tram  his  general  te!«timony  found  that  he  did  not 
know.  IT«ldf  that  a  motion  to  Htrike  out  the  Juror's  testimony,  as  based  on  con- 
clUHionH,  was  properly  overruled,  as  it  can  not  fairly  be  said  that  the  witness  was 
testifying  to  a  conclusion :  State  v.  Me  Daniel^  161. 

Documents— Use  of  Papers  Admitted  in  Evidence. 
10.    An  exhibit  that  has  been  received  in  evidence  may  be  examlntxl,  and.  If  It 
be  a  document,  may  be  read,  by  the  Jury :  State  v.  MeDaniel,  101. 

Sufficiency  of  Identification  of  Letter.s. 

17.  At  8  o'clock  on  the  evening  of  July  20,  in  the  latitude  of  the  State  of  Ore- 
gon, a  witness  who  was  in  the  second  story  of  a  cottage  some  twenty-flve  feet 
from  the  sidewalk,  saw  two  persons  passing  on  the  walk,  one  of  them  reading  a 
letter  having  a  prominent  printed  heading,  and  such  witnejis  testifled  that  a  letter 
found  on  the  person  of  the  defendant  when  he  was  arrested  some  thlrty-slx  hours 
later  was  to  the  best  of  her  knowledge  the  same  letter.  HeUl^  that  the  paper  was 
sutflclently  identified  to  be  admissible  in  evivence  as  a  means  of  flxlug  the  iden- 
tity of  the  prisoner  and  the  person  who  was  seen  with  the  letter: 

State  V.  Mclkiniet,  161. 
Sufficiency  of  Identification  of  Handwriting. 

18.  Evidence  of  two  witnesses  that  they  knew  the  defendant's  handwriting, 
and  that  they  believed  a  certain  letter  was  written  by  defendant,  and  evidence 
that  while  defendant  was  in  Jail  a  copy  of  the  letter  was  read  to  him,  and  he  ad- 
mitted having  written  the  original,  was  sufficient  to  show  the  letter  was  written 
by  defendant,  and  to  render  it  admissible  against  him :  S^ie  v.  McDanieU  101. 

Ambiguous  Memoranda— Explanatory  Private  Books. 

19.  Under  Hill's  Ann.  Laws,  g  090,  providing  that  when  a  detached  declaration 
or  writing  is  given  in  evidence  any  other  declaration  or  writing  necessary  to 
make  it  understood  is  also  admissible,  a  note  having  been  admitted  In  evidence 
accompanied  by  proof  of  its  possession  by  plaintiff's  intestate  at  the  time  of  his 
death,  and  bearing  certain  memoranda  in  the  handwriting  of  the  deceased,  it  Is 
competent  to  introduce  the  private  books  of  deceased  containing  writings  appear- 
ing to  have  been  made  about  the  time  the  memoranda  were  made  and  on  the 
same  subject:  Sturgiav,  Baker ^biV. 

Admissibility  OF  Prejudicial  Exhibits. 

20.  Being  otherwise  competent,  the  fact  that  the  contents  of  a  letter  may  tend 
to  affect  the  character  or  reputation  of  the  party  against  whom  it  is  offered  In 
evidence,  or  to  prejudice  him  before  the  Jury,  is  not  a  valid  objection  Ut  its  being 
admitted :  State  v.  McDaniel,  101. 

Bond— Contemporaneous  Oral  Agreements. 

21.  An  action  was  brought  by  plaintiff;  as  sheriff;  on  an  indemnifying  bond, 
which  was  subsequently  dismissed  as  to  the  sureties,  and  continued  against  the 
principal.  Defendant  denied  that  the  plaintiff' demanded  indemnity  prior  to  the 
levy,  and  also  denied  all  transactions  alleged  prior  to  the  giving  of  the  bond  and 
its  conditions,  and  claimed  that  plaintiff  was  not  entitled  to  recover  thereon  for 
want  of  consideration,  in  that  the  bond  was  executed  after  the  levy  and  sale  of 
the  property.  Held  that,  under  such  issues,  evidence  that  prior  to  the  execution 
of  the  bond  plaintiff  had  demanded  indemnity,  and  defendant  had  deposited 
county  scrip  with  plaintiff  as  security,  but  subsequently  took  It  up,  and  substi- 
tuted the  bond  was  not  objectionable  on  the  ground  that  it  tended  to  establish 
contemporaneous  agreements  leading  up  to  the  giving  of  the  bond  on  which  the 
recovery  was  sought:  Houner  v.  HV«/,  302. 

Expert  Medical  Witness— Qualification. 

22.  The  fact  that  a  person  is  a  licensed  and  practicing  physician  in  Or^on  In 
1901  is  not  a  sufficient  qualiffcation  to  testify  as  an  expert  on  a  question  of  poison- 
ing, for  it  is  quite  possible  that  there  may  still  be  persons  in  the  practice  who 
have  never  had  any  professional  education  or  passed  any  examination  in  medi- 
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aine,  as  the  first  statute  regulating  the  practice  of  medicine  and  suigery  was 
passed  only  ten  years  since,  and  all  persons  who  were  then  practicing  were  ex- 
empted from  examination :  State  v.  SimonUt  lil. 

Expert  Witness— Facts  Rklied  on  Must  be  mtated. 

2H.   An  expert,  though  thoroughly  qualified  as  a  witness,  can  not  be  permitted 

to  give  an  opinion  on  facts  Icnown  to  him  but  not  communicated  to  the  Jury; 

be  must  first  detail  to  the  Jury  the  fiicts  on  which  he  bases  his  opinion : 

SfatewStmoniSj  111. 
Expert  Witness— Knowledge  of  Subject. 

224.  Before  a  witness  can  be  permitted  to  testify  on  u  matter  rtKiulrlng  special 
information  It  must  be  shown  that  the  witness  called  has  at  least  some  knowl- 
edge of  the  subject  referred  to;  thus,  in  a  rape  case,  the  mother  of  prosecutrix, 
who  is  not  a  physician,  can  not  be  aslced  if  the  ill  health  of  prosecutrix  is  not  due 
to  intercourse  with  men:  Slate  v.  Ogden^  196. 

Evidence  in  a  Civil  Action  of  Plea  of  Guilty  of  a  Crime. 

26.  A  record  of  a  Judgment  of  conviction  In  a  criminal  case  based  on  a  plea 
of  guilty  is  competent  evidence  in  a  civil  case  of  the  facts  upon  whicti  it  was 
rendered ;  as,  where  an  action  is  brought  under  Hill's  Ann.  Laws,  'i  3528.  tQ  recover 
money  lost  at  a  gambling  game  which  defendant  is  alleged  to  have  carried  on 
as  proprietor,  the  record  of  a  conviction  of  conducting  such  game,  entered  on 
defendant's  plea  of  guilty,  is  competent,  though  not  conclusive,  as  ovidenee  of 
an  admission  as  to  the  proprietorship:  Meyert  v.  Dillon^  5H|. 

Sufficiency  of  Evidence  of  Usage. 

26.  Although  Section  778,  Hill's  Ann.  Ijaws,  requires  the  te.Htimony  of  at  least 
two  witnesses  to  prove  usage,  the  evidenceof  only  one  witness  Is  not  incompetent 
so  as  to  make  its  admission  reversible  error,  where  no  request  that  the  evidence 
be  withdrawn  or  that  the  Jury  be  instructed  to  disregard  it  has  been  made  and 
refused.  The  testimony  may  have  been  insufficient,  but  it  was  not  for  that  reiison 
Incompetent:  Aldrioh  v.  OolumMa  Ry.  Co.  283. 

Effect:  of  Priority  of  Survey. 

27.  In  determining  questions  of  boundary  the  lines  first  surveyed  have  prece- 
dence over  those  surveyed  later,  irrespective  of  when  the  surveys  may  have  been 
commenced:  Albert  v.  Salem^  -KM). 

EXAMINING  WITNF>5SES. 

Where  Witness  has  no  Knowledge  of  Subject.    See  Witne.sses,  «. 
P'xpert  Must  be  Shown  to  Know  Something.    See  Witnesses,  7. 
Allowing  Leading  Questions  is  Discretionary.    See  Witnesses,  h. 
Scope  and  Purpose  of  Cross-Examl nation.    See  Witni«se.s,  \i~\'l. 
Inquiry  as  to  Hostility  of  a  Witness.    See  Witnesse.s,  15. 
Foundation  for  an  Impeachment.    See  Witnesses,  'Jl,  22. 

EXCAVATION. 

Disturbing  Natural  Lateral  Support.    See  Adjacent  Land  owners. 

EXECUTION. 

Notice  of  Time  of  Trial  by  Sheriff's  Jury. 

Where  property  has  been  seized  under  an  attachment  or  execution,  and  a 
third  person  has  filed  with  the  officer  a  written  claim  then*to,  as  provided  for  by 
Sections  156  and  286  of  Hill's  Ann.  Laws,  a  notice  by  tbe  officer  to  claimant's 
attorney  some  six  days  l>efore  that  he  would  call  a  Jury  at  a  stated  time  and  place 
to  determine  the  validity  of  claimant's  right  to  the  property  seized,  which  notice 
was  repeated  to  the  claimant  the  day  before  the  appointed  time,  and  again  on 
the  morning  of  the  day  set,  accompanied  by  an  offer  to  postpone  the  trial  to  su4t 
claimant's  convenience,  was  a  sufficient  notice  to  the  claimant,  as  It  wasi  given  a 
reasonable  time  beforehand,  and  that  is  all  the  claimant  is  entitled  to: 

Sommer  v.  Oliver^  453. 
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EXECUTORS  AND  ADMINISTRATORS. 

Nature  of  Demand  to  Enfokck  a  Trust. 

1.  A  claim  ngalnst  the  estate  of  a  deceased  person  for  an  aMsignnient  of  a 
chose  In  action  which  It  is  alleged  the  deceased  held  In  truHt  for  the  claimant,  Ik 
not  a  claim  against  the  estate  as  a  money  demand  is  a  claim,  and  the  enforce- 
ment of  the  right  set  up  must  be  sought  in  a  court  of  equity,  a.s  probate  courts  in 
Oregon  do  not  have  Jurisdiction  over  the  enforcement  of  trusts: 

Dunham  v.  Siglin^  2»1. 
Payment  ok  Segregated  Trust  Fund. 

2.  Where  a  deceased  or  Insolvent  trustee  has  coll(H:ted  a  trust  fund,  which 
Is  on  hand,  undistributed,  and  in  a  separate  depository,  unmixed  with  personal 
funds,  at  the  time  of  the  trustee's  death  or  insolvency,  equity  will  re<iuin»  pay- 
ment of  such  fund  to  tbe  cestui  que  trust:  Dunham  v.  Sigiiit^  'JUL 

Statements  by  Administrator  BEPiiRE  His  .Appointment. 
8.    Declarations  by  an  executor  or  administrator  made  before  bis  appoint- 
ment ai-e  not  competent  evidence  against  him  in  his  representative  capacity: 

WUlUim*  v.  Culver.  *i7. 

PRESENTl  NG  CLA  I  MS— STATUTES. 

4.  Section  li:i4,  Hlirs  Ann.  Laws,  providing  that  when  a  claim  against  an 
estate  is  presented  to  an  executor  or  administrator,  he  shall  indorse  on  it  his 
allowance  or  rejection,  and,  if  allowed,  shall  pay  it,  if  disallowed,  the  claimant 
may  present  tlic  same  to  the  county  court  for  allowance,  on  giving  the  executor 
or  administrator  ten  days'  notice,— the  court  being  empowered  to  determine  tbe 
same,  which  determination  is  to  have  the  force  of  a  Judgment,  Is  intended  to 
alford  a  summary  method  for  the  adjudication  of  claims,  without  the  necessity 
of  teclinlcal  pleadings,  and  the  elTirt  of  a  Judgment  is  merely  to  establish  the 
claim  as  if  allowed,  so  as  to  require  it  to  be  satisfle<i  in  due  course  of  admtni.s- 
t  ration :   Fruitt  v.  Muldrick,  353. 

Claims  Against  Estates— Repugnancy  of  Statutes. 

3.  The  summary  method  provided  by  Section  U34,  Hill's  Ann.  l^ws,  fiir  de- 
termining the  validity  of  a  claim  against  an  estate  is  not  exclusive,  and  does  not 
supersede  the  action  ullow^ed  by  sections  377  and  37S,  Hill's  Ann.  I^aws,  which  may 
be  commenced  at  any  time  after  six  months  from  the  granting  of  letters  testa- 
mentary, on  condition  that  the  claim  shall  have  been  pres4^nted  to  the  executor 
or  administrator  and  disallowed :  Pruitt  v.  MnldrU'k,  ;i>^. 

Taxin(;  Costs  Against  Estates. 

(j.  When  an  administrator  or  executor  Is  sued  In  relation  to  some  estate 
matter  of  which  he  has  no  knowU»dge,  lie  must  net'csj-arlly  make  some  defense, 
and  if  he  is  unsuccessful  the  cost«  and  disbursements  of  both  parties  to  the  pro- 
ceedings in  all  courts  may  properly  be  charged  upon  the  estate: 

Young  v.  Hughet,  .5Kb. 
EXEMPTIONS. 

Claim  for  Exemption— Other  Property. 

When  a  Judgment  debtor  desires  to  claim  an  exemption  from  execution  be 
must  give  timely  notice  to  the  oftlcer,  and  must  select  the  property  that  he  de- 
sires to  ri»serve;  such  right  of  selectltm  is  absolute,  and  without  reference  to 
his  ownership  of  other  property  that  may  be  subject  to  the  writ: 

ThibauU  v.  Lennon,  .ft'O. 
EXHIBITS. 

Sufficiency  of  Identltlcation  of  Papers  Seen  But  Once.  See  Evidence,  17. 18. 
Use  That  May  be  Made  of  When  Admitted.    See  Evidence,  1«,  20. 
Etfect  of  Competent  Exhibit  Is  Immateriai.    See  Evidence,  Itf. 
Sufficiency  of  Identification  of  Handwriting.    See  Evidence,  1H. 

EXPERT  EVIDENCE. 

QuallficatloDK  of  Expert  Metllcal  Witness.    See  Evidence,  22. 
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Pacts  K  nown  Ui  Expert  Must  bo  Stated  to  Jury.    Bee  Evi  denck,  *S. 
WltneMs  Must  Have  Some  Extra  Knowledge.    See  Evidence,  24. 
Determining  Subject  of  Expert  Testimony.    See  Trial,  5. 
Passing  on  the  Fitness  of  Alleged  Experts,    See  Trial,  H. 

FARM   LEASE, 

Effeet  of  Reserving  Share  of  the  Crops.    See  Landlord  and  Tenant, 3. 

FEES 

Of  Witnesses  from  Another  County.    See  Witne.shks,  1,  2. 

FILING 

Brief— Dismissing  Appeal— Rule  ot  Court.    S<*e  Appeal,  11. 
New  Undertaking  in  Supreme  Court.    See  Appeal,  2. 

FINAL  ORDER.    See  Appeal,  8,  4, 5. 

FINDINGS  OF   FACT. 

Conclusiveness  of  on  Appeal.    See  Appe.\l,  12. 

FIRE  INSURANCE. 

Conduct  Waiving  Conditions  of  Policy.    See  iNsrRANCE. 

FIXTURES. 

Cuattf:ls— Trade  Fixtures— An ne.xation  to  Realty. 

1.  The  strict  rule  that  whatever  is  affixed  to  the  soil  becomes  part  of  the 
realty  has  been  much  relaxed  In  favor  of  trade  and  modern  business  require- 
ments, and  in  many  Instances  the  personal  quality  of  the  chattel  is  retained  even 
though  there  bean  appreciable  annexation;  thus,  under  an  option  contract  for 
the  purchase  of  a  mine,  the  purchasers  were  to  take  possession  and  develop  the 
mine,  until  they  should  either  buy  it  or  surrender  possession.  Such  purchasers 
gave  a  mortgage  on  personalty  which  they  attacluHl  to  the  mine  for  its  develop- 
ment, and  which  was  so  placetl  that  It  could  be  removed  If  the  option  to  purchase 
was  not  exercised.  Tne  option  was  exercised,  but  tlie  purchasers  subsequently 
forfeited  the  mine  to  the  owners.  The  mortgage  on  such  jiersonalty  was  executed 
prior  to  exercising  the  option  to  purchase  and  record€»d  after  the  option  had  been 
accepted  but  before  the  forfeiture  to  and  repossession  by  the  owners.  Held,  that 
such  purchasers  were  entitled  to  remove  such  fixtures  as  were  placed  on  the  mine 
for  the  temporary  purpose  of  testing  Its  value,  and  had  the  right  to  treat  them  as 
personalty,  and  to  mortgage  them,  and  that,  on  the  subsequent  forfeiture*,  the 
owners  and  their  subsequent  grantees  took  the  property  subj«^>t  to  the  chattel 
mortgage:  Alberson  v.  Elk  Creek  Mining  Oo.  5.72. 

Annexation  of  Ciiattrlh— Importance  of  Intention. 

2.  In  determining  whether  a  chattel  has  become  part  of  the  realty  on  which 
it  has  been  placed,  the  intention  of  the  party  who  put  it  there  Is  an  Important 
factor  to  be  ascertained;  and  In  so  doing  all  the  acts  of  such  party  must  be 
considered,  since  those  are  assumed  to  be  the  outward  manifestations  of  the 
mental  process  within  :  Albertan  v.  Elk  Creek  Mining  Cb.  r>')2. 

Evidence  of  Intention  to  Affix  Chattels  to  Realty. 

3.  In  asi*ertalnlng  whether  personalty  placed  on  real  property  has  been 
thereby  converted  Into  realty,  the  fact  that  it  was  placed  there  by  one  who  had 
an  option  to  purchase,  for  the  purpose  of  improving  or  developing  the  property, 
and  with  an  intention  of  buying,  is  not  conclusive  evidence  of  an  Intention  to 
make  the  chattel  a  permanent  accession  to  the  freehold: 

Atbi*raon  v.  Klk  Creek  Mininy  (\j.  .Vj2. 

Instructing  Jury— Question  of  Fact. 

4.  Where,  on  an  issue  as  to  whether  personalty  was  converted  Into  realty, 
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matter8  of  fai>t  are  involved  perlinent  for  the  Jury,  the  court  can  not  instruct  that 
what  was  done  was,  as  a  matter  of  law,  a  conversion : 

Alberson  v.  Elk  Creek  Mtninu  Cb.  'jiJ2. 
FLOODING   LAND. 

Damage  Caused  by  Running  Logs  on  a  BMoatable  stream— -Relative  Rights 
of  Logger  and  Landowner.    See  Nkgligkncb,  1. 

FOLLOWING  TRUST  FUNDS. 

Recovery  from  Estate  of  Decedent.    See*  Trusts,  I,  2,  a. 

FORCIBLE  ENTRY   AND   DETAINER. 

Statutory  Construction. 

1.  In  Oregon  the  action  of  forcible  entry  and  detainer  is  not  a  substitute  for 
trespass  or  ejectment,  but  is  confined  to  those  cases  where  the  entry  or  detention 
is  forcible,  or  where,  the  relation  of  landlord  and  tenant  existing,  the  tenant  re- 
fuses to  vacate  when  holding  over  after  the  expiniiion  of  the  term,  or  refuses 
to  vacate  after  receiving  notice  to  quit :    Twltt  v.  Boehmer^  STrf). 

Forcible  Detainer— Evidence  of  Ownkr.ship. 

2.  In  an  action  for  forcible  entry  and  detainer,  it  was  not  error  to  allow  the 

plaintiff  to  testify  to  her  ownership  of  the  property,   the  evidence  not  being 

oflTered  as  proof  of  title,  and  not  being  prejudicial  to  defendant: 

TwiM  V.  Boehmer^  *j«. 
Receiving  Rent  From  Prospecjtive  Tenant. 

8.    The  faet  that  piaintiflT  received  rent  in  advance  from  a  prospective  tenant 

does  not  affect  her  right  to  possession  of  the  premises  as  against  the  present 

tenant,  who  refused  to  vacate  afu*r  the  expiration  of  his  term  on  notice  to  quit : 

TiriM  v.  Boehmer^  359. 

FORMER  JEOPARDY. 

Violation  of  City  Ordinance  as  an  ••Ott'ense."    See  Criminal  Lam'.  I. 
FOUNDATION  FOR  IMFEAt^HMENT.    See  Witnesses,  21,  22. 
FRAUDS,  STATUTE  OF.    Same  as  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES. 

Conveyances  Fraudulent  as  to  Subsequent  Creditors. 

1.  Conveyances  made  in  contemplation  of  contracting  debts,  witli  an  intent 
to  conceal  the  property,  and  for  a  fictitious  consideration,  are  fraadulent  a^  to 
subsequent  creditors :    Morton  v.  Denham^  227. 

Burden  of  Rroof  in  Fraud  Cases. 

2.  In  cases  brought  to  set  aside  conveyances  claimed  to  be  fraudulent,  the 
burden  of  proof  rests  on  the  party  charging  fraud :   Morton  v.  Denham^  *£I?, 

8.  Where  a  conveyance  between  relatives  is  attaclced  as  fraudulent,  the  bur- 
den is  upon  the  defendants  to  show  tnat  the  property  was  sold  in  good  faith  and 
for  a  valuable  consideration :  Brown  v.  Whittington^  ^00. 

Personal  Judgment  Against  Fraudulent  Vendee. 

4.  Where  a  fraudulent  vendee  of  goods  had  fully  disposed  of  the  goods  and 
of  the  proceeds  before  suit  brought  by  a  creditor  of  the  vendor  to  set  aside  the 
transfer,  a  personal  Judgment  therefor  should  not  be  awarded  against  such 
vendee:   Morton  v.  Denhanij  227. 

GAMING. 

Competent  Evidence  of  Ownbk.ship. 

1.  Under  Hill*s  Ann.  Laws,  g776,  subd.  12,  providingthat  it  is  a  disputable  pre- 
sumption that  a  person  is  the  owner  of  property  from  exercising  acta  of  ownerslilp 
over  it  or  from  common  reputation  of  his  ownership,  evidence  that  defendant  was 
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commonly  reputed  to  be  the  proprietor  of  a  gambling  game  at  which  plalntifl* 

claims  to  have  lost  money,  \9  adralswlble  in  an  action  to  recover  such  money: 

Meyer»  v.  THHon^  581 . 
Double  Penalty— Fokm  of  Verdict. 

2.  A  verdict  of  the  Jury  in  an  action  brought  under  Hill's  Ann.  Laws,  'i,  8528, 
giving  a  person  losing  money  at  or  on  certain  gambling  games  the  right  to  recover 
double  the  amount  actually  lost,  showing  the  amount  actually  lost  and  defend- 
ant's liability,  is  in  the  nature  of  a  special  finding,  and  authorizes  the  court  to 
render  Judgment  for  double  the  sum  so  found :   Meyern  v.  Dillon^  5SI. 

GENERAL  APPERANCE.    See  Appearance,  2. 

GENERAL  DENIAL. 

Proofs  in  Negligencre  Cases  Under  Such  a  Denial.    Set;  NE«Lir*ENCK,  5,  H. 

(iENERAL  REPUTATION. 

Showing  Reputation  of  Accused.    See  Criminal  Law,  8. 
Showing  Reputation  of  Witnesses.    See  Witnesses  14. 

G0V?:RNMENT  LAND^.    same  as  Pfblic  Lands. 

GRAND  JURY. 

Property  qualification  of  Grand  .Juror. 

1.  Hill's  Ann.  Laws,  g  052,  and  §  954,  as  amended  by  Ijaws,  18iR{,  p.  84,  require 
the  county  court  at  its  first  term  in  each  year  tf>  make  a  Jury  list  from  the  last 
preceding  assessment  roll.  Not  less  than  ten  days  before  a  term  of  the  circuit 
court  at  which  Jurors  are  required  t«  serve,  thirty-one  persons  are  lobe  drawn 
from  the  names  previously  taken  from  the  list  deposited  in  the  Jury  box,  and 
from  these  seven  are  to  be  chosen  as  grand  Jurors.  JETe/d,  that  a  grand  Juror 
serving  at  a  term  of  court  commencing  January  8, 1900,  is  eligible,  his  name  ap- 
pearing on  the  assessment  roll  for  1K9S,  since  his  selection  ten  daj's  before  the 
term  must  have  occurred  in  1899,  and  his  name  must  have  been  taken  from  a  list 
prepared  by  the  county  court  at  its  first  term  in  1899  from  the  assessment  roll 
of  1898:  State  v.  Carlson,  19. 

Grand  Juror— "Taxable  Person." 

2.  Where  a  person  Is  entered  on  the  assessment  roll  as  tlie  owner  of  certain 
realty,  and  is  allowed  an  exemption  to  the  fill i  amount  of  the  assessed  value  of 
the  realty,  he  is  still  a  taxable  {person  within  a  statute  requiring  grand  Jurors  to  be 
taxable  persons,  since  the  statute  of  exemption  (Hill's  Ann.  Laws,  'i  2732,  subd.  8), 
exempts  personalty  only:  State  v.  Carlson^  19.. 

(Qualification  of  Grand  Juror— Effect  of  Selling  Property. 

3.  That  the  owner  of  realty  entered  on  the  assessment  roll  may  have  trans- 
ferred it  to  another  before  being  drawn  as  a  grand  Juror  does  not  disqualify  him  as 
such  Juror,  under  Hill's  Ann.  Laws,  g  2770,  requiring  grand  Jurors  Uy  be  selected 
from  the  taxable  persons  of  the  county:  State  v.  CarLton,  10. 

(Tonstitutionality  of  Law  for  Selecting  Gr.\nd  Jurors. 

4.  Since  the  Constitution  of  On»gon  requires  only  that  grand  Jurors  shall  be 
selected  from  the  most  competent  of  the  i)ermanent  cltixensof  the  county.  Article 
VII,  §  18,  it  necessarily  devolved  upon  the  legislature  to  prescribe  what  class  of 
persons  shall  be  considered  most  competent,  and  how  their  competency  shall  be 
determined ;  and  its  directions  on  that  subject  (Section  947,  Hill's  Ann.  Laws,) 
prescribing  the  qualifications  of  grand  Jurors,  and  providing  (section  l'£U)  that 
no  challenge  to  the  panel  or  any  member  thereof  shall  be  allowed  except  by  the 
court  for  lack  of  the  required  qualification,  is  constitutional:   Slate  v.  CytrUon,  19. 

CONCLUSIVENF-SS  OF  DECISION  AS  TO  QUALIFICATIONS. 

5.  As  no  appeal  existJ^  by  right  from  the  decision  of  the  trial  court  on  the 
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quallflcatlons  of  a  grand  Jiuror,  aud  none  is  conferred  by  statute,  the  decision  of 

that  court  Is  conclusive  and  can  not  be  contradicted  or  reviewed : 

State  V.  OarUon^  \9. 
(iRAND  Juror— Temporaky  Absence  From  &ta.te. 

<5.  Tlie  fact  that  a  person  whose  name  is  on  the  Jury  list  afterward  tempc»- 
rurily  leaves  the  state,  without  intont  to  change  his  hablt»Uoii«  dues  not  dis- 
qualify him  as  a  grand  Juror  art«r  hU  return :  State  v.  Carlson^  19. 

ftCFFICIKNCY  OF  ORDER  FOR  GRAND  JURY. 

7.  Under  the  act  of  February  17,  1K99  (Laws,  IbOO,  p.  99),  authorizing  the  court 
to  conveno  a  gmnd  Jury  whenever,  in  its  opinion,  it  may  be  advisable,  the 
order  to  have  a  Jury  drawn  is  an  expression  of  the  court's  opinion  as  to  a  necessity 
therefor,  and  It  need  not  make  a  special  finding  In  respect  thereto : 

Sttite  V.  OiW^on,  19. 
GUARDIAN   AND   WARD. 

JrRISDKTIOX   OF   PRORATE  COURT  TO  CORRECT  ACCOl'NT. 

Constitution,  Article  VI,  ^  12,  gives  the  county  court  probate  Jurisdiction 
and  such  other  powers  and  duties  as  may  be  prescribed  by  law.  Hiirs  Ann. 
Laws,  'i  h95,  gives  such  court  exclusive  Jurisdiction  in  the  tlrst  instance  of  grant- 
Ing  and  revoking  letters  of  guardianship  and  of  directing  and  settling  guardians* 
accounts.  Stvilon  '28K1  i-Cijulres  the  guardian  to  give  bond,  and  rec)uires  him  u> 
settle  his  accounts,  at  the  expiration  ol  his  trust,  with  the  court  or  the  ward,  or 
the  li>gal  representative  of  the  latter.  A  ward,  on  attaining  her  majority,  and 
after  her  marriage,  executed  a  release  to  her  guardian.  Held^  that  the  county 
<'Ourt  had  no  Jurisdiction  thereafter  of  a  suit  to  compel  the  guardian  to  account, 
but  that  the  ward  must  resort  to  equity  to  have  the  settlement  set  aside,  since 
the  county  court  is  not  a  cx>urt  of  general  equitable  Jurisdiction: 

RictuirdMotVu  Gtiarttianship,  2-l4i 
HANDWRITING. 

Sutllclency  of  Identification.    See  Evidence,  IK. 


HARMLI.>«  ERROR.    >^ {{^^rSf^A^^.^^^^.l^jti"- 
\ I K A RH A Y   K V 1  DKN(  'E.    See  E v i dence,  14,  15. 


HIGHWAYS. 

Defective  Road  Record  as  Evidence. 

1.  In  an  action  for  damages  by  a  traveler  for  Injuries  sustained  through  an 
encn>aohment  on  a  highway,  evidence  of  the  establishment  ot  the  road  by  the 
county  court,  though  irregular,  or  even  void,  is  competent  to  show  the  original 
location  of  the  road,  when  coupled  with  evidence  of  user  following  the  lines  estab- 
lished for  a  period  equal  to  the  Statute  of  limliatlons  for  adverse  possession: 

Ifoitler  V.  Coos  Bay  R.  R.  0>.  9M. 

LlAKILITV  TO  DaMA»E.S  FOR  0BSTRU<TIN«  HIGHWAY. 

'1  An  unauthorized  encroachment  up<m  or  obstruction  of  a  public  road  is  a 
nuisance,  and  a  tniveler,  who,  while  using  ordinary  cart%  is  injured  in  conse- 
quence of  Shuch  nuisance,  has  a  cause  of  action  against  the  person  responsible 
therefor:  Notler  v.  Cow  Bay  R.  R.  Co.  Si\. 

HOSTILITY  OF  WITNESS.  Limit  of  Cross-Examinat ion.  See  Witnesses,  l.">. 

IMPEACHMENT. 

Necessity  of  Showing  Witness  His  Writings.    See  Witnkssks,  1«. 
Previous  Alleged  Statementj*  Must  be  Repeated.    See  Witnesses,  17. 
A  Previous  Omission  Not  an  Inconsistency.    See  Witnesses,  34. 
A  Previous  Omission  Not  a  Dlscreiiancy.    See  Witnesses,  25. 
ImprojH'r  Cross- Ex  a  ml  nation  Not  a  Foundation  for.    See  Witne.sses,  '^I, 
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IMPLIED  AMENDMENT  OR  REPEAL.    See  Htatutes,  1,  2,  8. 

IMPROPER  REMARKS  BEFORE  JURY. 

Expression  of  Opinion  by  Trial  Judge— CorrecUon.    See  Appkai.,  14,  I'l. 
Improper  Statements  by  CounHcl— ln.strnction.s.    See  Trial,  1(>,  17. 

INDIANS. 

Jurisdiction  of  State  CorHTs  ovkr  Crimes  on  Reservations. 
The  act  of  confess  of  eighth  February,  18H7  (24  Stat.  388,  c.  Ill)),  commonly 
called  the  Dawes  Act,  allotting  public  lands  to  Indians,  and  declaring  that  allot- 
tees  to  whom  such  lands  shall  be  patented  shall  be  subject  to  the  laws  of  the  stMte 
of  their  residence,  and  shall  be  citizens  of  the  UnlU»d  Slates  with  all  the  riglilj*, 
privileges,  and  imuiunitles  of  such  citizens,  does  not  n3peal  or  modify  the  act  of 
third  March,  1885  (23  Stat.  3«2,  c.  341,  Supp.  Rev.  Stat.  p.  482,  c.  341),  which  provided 
that  Indians  who  should  thereafter  commit  certain  named  offenses  on  a  reserva- 
tion should  be  tried  by  the  federal  courts;  wherefore  an  allottee  on  the  Umatilla 
Indian  Reservation,  In  Oregon,  charged  with  any  offense  enumerated  in  the  »w*t 
of  third  March,  1886,  is  triable  only  In  the  federal  courts : 

Stfile  V.  Odumbia  Oeoryi\  VSt. 
INDICTMENT. 

Rape— Alleging  Age  of  Defendant.    See  Criminal  Law,  «. 
Demurrer— Right  of  Appeal  by  State.    See  Criminal  Law,  2. 
Alleging  Venue— Excepted  Localities.    See  Criminal  Law,  4. 
Duplicity— How  Objection  Must  be  Make.    See  Criminal  I^aw,  7. 
Robbery  Being  Armed  with  a  Dangerous  Weapon.    Se<'  (Jkim.  L.\w,  .». 

INJUNCTION. 

Interference  with  Water  Rkjiits  on  Public  Lands. 

1.  Courts  of  etiuity  will  enjoin  mere  trespassing  on  public  lands  occupied  by 
actual  settlers  when  the  threatened  injury  affects  the  substance  of  the  estate, 
without  waiting  for  an  adjudlctition  of  the  title  at  law— and  this  rule  applies  alike 
to  mining  and  water  rights:  Itrowninf/  v.  Lewis,  11. 

Material  Injury  Necessary. 

2.  A  court  of  equity  should  not  enjoin  the  use  of  water  for  a  beneficial  pur- 
pose unless  it  appears  that  other  riparian  owners  will  be  materially  injured,  there 
being  enough  water  for  all:  Jonett  v.  Ocmn,  30. 

iN-TUNCTioN  Under  Tei«porary  Conditions. 

3.  Where  an  Injunction  is  sought  under  conditions  that  are  likely  to  change 
ih.?  court  should  not  undertake  to  finally  settle  the  rights  of  any  of  the  interested 
persons,  but  should  make  such  an  order  as  will  prevent  any  adverse  rights  being 
established  against  persons  who  under  the  present  conditions  ca,n  not  protect 
their  rights;  thus,  where  plaintiffs,  who  were  lower  riparian  owners,  sought  U> 
restrain  defendant's  use  of  the  water  of  a  stream  for  Irrigating  purposes  on  the 
ground  that  the  land  Irrigated  was  nonriparian,  and  defendant  set  up  in  his  an- 
swer an  absolute  right  to  a  sufUcient  amount  of  water  to  Irrigate  his  land,  plain- 
tlfl)},  though  not  entitled  to  an  Injunction,  should  be  awarded  a  dtx^ree  limiting 
defendant's  use  to  such  quantities  as  would  not  materially  injure  plaintiffs.  In 
order  to  prevent  defendant's  right  from  ripening  into  an  adverse  title: 

Jones  V.  Conn,  -Vi. 

P^NJoiNiNG  Depositing  on"  Debris  in  Public  Streams. 

4.  Miners  who  deposit  debris  in  public  streams  must  make  some  arrange- 
ments to  prevent  the  tilling  of  the  streams  and  consequent  deposit  of  the  floating 
refuse  on  the  banks— otherwise  the  continuance  of  the  mining  will  be  enjoined, 
at  the  suit  of  injured  riparian  owners :    York  v.  Davidson,  81. 

Enjoining  Unreasonable  Use  of  Stream. 

■">.    Where  a  subscjuent  approprlatorof  water  right.**  for  mining  impounds  tin- 
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water  of  a  stream,  and  sends  It  down  at  irr^ular  inter\'als  at  an  increased  or 
retarded  flow,  to  a  prior  appi:opriator,  who  is  using  it  for  mining  purposes,  so  as 
to  impair  It-s  use  to  liim,  causing  more  than  temporary  injury,  suit  may  be  main- 
tained  by  the  injured  party  to  restrain  such  use :  Oaraon  v.  Hayen^  97. 

Enjoining  Casting  of  Debris  on  Lower  Proprietor. 

6.  Every  person  located  on  a  mining  stream  is  entitled  to  a  reasonable  use  of 
the  channel  and  the  water  therein,  and  mining  operations  on  the  stream  will  not 
be  enjoined  because  incidentally  some  debris  is  washed  onto  the  land  of  lower 
proprietors;  but  upper  proprietors  have  no  right  to  use  the  bed  of  the  stream  as 
a  dumping  ground  for  their  mining  refuse  and  allow  it  to  be  carried  onto  the  land 
of  lower  owners  to  their  material  injury :  Oar  son  v.  Hayea^  97. 

Enjoining  (Collection  of  Tax— Opinions  on  Vai.uk. 

7.  Where  there  appears  to  be  an  honest  difference  of  opinion  among  competent 
Judges  as  to  the  value  of  property,  and  it  has  not  been  grossly  overvalued,  equity 
will  not  enjoin  the  collection  of  taxes  based  on  the  ofllcial  assessment: 

SotUhem  Oregon  Oo,  v.  Cbo«  Oounty^  IW. 

Enjoining  Collection  of  Street  Assessment— Lacueh. 

X.  Where  municipal  authorities  have  Jurisdiction  to  Improve  a  street,  a  prop- 
erty owner,  who,  with  knowledge  of  the  improvement,  makes  no  objection  until 
after  the  work  Is  completed,  can  not  enjoin  the  collection  of  the  assessment  on 
the  ground  that  the  proceedings  have  not  been  r^uiar:  Wingate  v.  Aatoria^  (iOS. 

Suit  Constituting  a  Collateral  Attack. 

9.  A  suit  seeking  to  annul  a  Judgment  and  to  restrain  its  enforcement  on  tht' 
ground  that  the  notice  given  therein  was  insufficient,  and  such  insufficiency  doe.** 
not  appear  on  the  face  of  the  record  of  the  Judgment,  is  a  collateral  attack,  and 
the  Judgment  must  be  sustained  if  the  record  shows  colorable  notice  to  the  de- 
fendant: Meinert  v.  Harder ^  (JOtf. 

Adequate  Remedy  at  Law. 

10.  A  default  Judgment  in  a  Justice's  court,  apparently  regular,  can  not  be 
appealed  from,  or  set  aside,  so  that  the  only  remedy  where  the  records  is  untrue 
Is  by  a  suit  in  equity :  Meinert  v.  /larder,  fl09. 

INSOLVENCY. 

Receivers— Rights  of  Secured  Creditors  to  Dividends. 

1.  A  secured  creditor  may  prove  his  entire  claim  against  an  Insolvent  estate*, 
whether  In  the  hands  of  a  receiver  or  an  assignee,  irrespective  of  his  security: 

JHocku'ell  v.  ^Portland  Savings  Bank,  *^1. 

('ONCLUSIVENESS  OF  ORDER  ALLOWING  ClIAM. 

2.  An  order,  made  after  a  hearing  on  the  merits,  allowing  a  claim  against  an 
insolvent  and  directing  its  payment,  is  a  final  order  and  is  conclusive  upon  the 
estate:  Rftckwell  v.  Port  hind  Savings  Bank,  241. 

Recovery  of  Segregated  Trust  Fund. 

.'{.  Where  an  Insolvent  trustee  has  collected  a  trust  fund,  which  is  on  hand, 
undistributed,  and  in  a  separate  depository,  unmixed  with  personal  funds,  at  the 
time  of  the  trustee's  Insolvency,  equity,  will  requre  payment  of  such  fund  to  the 
ce-'tni  que  trust:   Denham  v.  Siglin,  291. 

INSTRUCTIONS  TO  JURIES. 

Assuming  Conceded  Facts  to  be  True.    See  Trial,  21. 
Must  Deal  Only  With  Case  in  Hand.    See  Trial,  18. 
Refusing  to  Give  Duplicating  Instructions.    See  Trial,  20. 
Respective  Theories  of  the  Parties  Must  be  Presented.    See  Trial,  10. 
Effect  of  Instructions  Outside  tne  Pleadings.    See  Trial,  18. 
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insurance. 

Fire  Insubanck— Waiver  of  Ck)NDiTioN8  ix  Policy. 

Where  plaintiff,  as  agent  of  defendant  insurance  company,  issued  a  policy  to 
himself,  and,  In  excess  of  his  authority,  included  a  vacancy  permit  therein,  and 
defendant,  alter  learning  the  fticts,  canceled  a  part  of  the  ptillcy  relating  to  goods 
not  contained  in  the  building  for  which  the  vacancy  permit  was  issued,  and 
returned  the  ratable  portion  of  the  premium  therefor,  but  retained  the  rest  of  the 
premium  for  over  four  months,  such  action  waived  a  condition  of  the  policy  pro- 
viding that  it  should  be  void  if  the  insured  building  was  vacant  for  ten  days, 
and  hence  plaintiff  was  entitled  to  recover  on  the  policy,  notwithstanding  the 
building  was  unoccupied  and  the  vacancy  permit  was  unauthorized  and  void: 

F^aMer  v.  New  Zealand  Iruurance  Oo.  ^42. 
IRRIGATION. 

Measure  of  Water  Diverted— Place  of  Use.    See  Waters,  9. 
Irrigating  High  Above  the  Stream.    See  Waters,  17. 

JEOPARDY. 

Is  a  Violation  of  a  Municipal  Regulation  an  "Offense"  Within  the  Prohibi- 
tion of  the  Oregon  Constitution,  Article  I,  §  12,  Against  Jeopardy  Twice  for 
the  Same  Offense?    See  Criminal  Law,  1. 

JOINT  ADVENTURES. 

Evidence  or  Joint  Interest. 

1.  Defendant,  while  working  in  plaintifTs  blacksmith  shop,  conceived  the 
idea  of  an  Invention  for  detaching  plowshares,  and,  after  consulting  plaintiff, 
made  a  wooden  model  of  it,  while  plaintiff  made  an  iron  one.  The  wooden  one 
was  forwarded  to  Washington,  with  an  application  in  the  Joint  names  of  plain- 
tiff and  defendant  for  a  patent;  and,  on  receiving  Information  that  the  patent 
must  be  procured  in  the  name  of  the  inventor,  the  application  was  changed  to 
defendant's  name.  Subsequently  plaintiff  paid  defendant  one  half  the  expenses 
of  obtaining  the  piitent,  and  defendant  stated  on  several  occasions  that  plaintiff 
was  his  partner.  Heldj  that  the  evidence  was  sufficient  to  show  that  plaintiff 
was  entitled  to  a  one  hall  interest :   Oiua  v.  Oofflnberrj/f  414. 

Presumption  of  Interest  in  Joint  Venture. 

2.  Where  persons  enter  Into  a  joint  venture,  it  will  be  presumed  that  they 
are  equally  interested,  and  of  course  the  burden  of  proof  Is  on  the  party  who 
alleges  otherwise  :   Gixis  v.  Oofflnberry^  414. 

JOINT  TENANCY. 

Agreement  Creating  Joint  Tenancy  in  Crop.    See  Land,  and  Ten.  3. 

JUDGMENTS. 

Decrees  Should  be  Within  the  Pleadings  and  Evidence. 

1.  Courts  should  not  undertake  to  settle  questions  that  are  not  properly  before 

them  through  the  pleadings;  thus,  where  one  riparian  owner  sought  to  enjoin 

another  such  owner  from  using  the  waters  of  the  stream  on  certain  land  because 

it  was  non riparian,  the  court  should  not  undertake  to  ascertain  and  determine 

the  respective  rights  of  the  parties  to  the  water,  since  the  question  of  reasonable 

use  to  which  each  was  entitled  depended  on  the  season,  the  volume  of  the  water, 

the  area  and  character  of  the  land,  and  other  circumstances  not  in  evidence,  and 

hence  there  was  no  basis  on  which  such  a  decree  could  properly  be  flamed  : 

Jones  V,  Cbnn,  30. 
Idem— Rights  of  Persons  not  Parties. 

2.  Where,  in  a  suit  to  determine  the  right  to  the  use  of  a  water  supply,  it  ap- 
peared that  parties  other  than  the  plaintiff^  and  defendants  were  entitled  to  prior 

39  Or.— 42. 
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use  of  the  water,  the  court  properly  refused  to  award  defendant8  the  use  of  all  the 
water  In  excess  of  plalntlfTs  allowance :  Brown  v.  Bakery  6tt. 

PERjioNAL  Judgment  Against  Fraudulent  Vendee. 

6.  Where  a  fraudulent  vendee  of  goods  bad  fully  disposed  of  the  goodb  and 
of  the  proceeds  before  suit  brought  by  a  creditor  of  the  vendor  to  set  aside  the 
transfer,  a  personal  Judgment  therefor  should  not  be  awarded  against  such 
vendee:  Morton  \.  Denhani^  "££7. 

Re8  Judicata. 

4.  For  a  J  udgment  to  constitute  a  bar  to  a  subsequent  proceeding  It  must  a])- 
pear  particularly  that  It  was  rendered  on  the  merit**  of  the  dispute,  If  the  record 
falls  to  show  that  fact,  the  judgment  can  not  be  pleaded  as  a  prior  adj udlcatlon ; 
thus,  where  a  claim  against  an  estate  was  disallowed,  and  it  was  afterward^  pre- 
sented to  the  county  court  for  consideration  under  a  statute  so  providing,  but  the 
entire  proceeding  was,  on  motion  of  the  estate,  "dismissed,  quashed,  and  held  for 
naught,"  such  order  is  not  a  bar  to  a  subsequent  action  on  the  claim,  for  it  is  rea- 
sonably clear  that  the  first  order  was  not  entered  upon  the  merits: 

I^ruitt  v.  Muldrick,  :J53. 

.>.  A  denial  of  a  motion  to  vacate  a  Judgment  of  the  supreme  court  for  ccjsls 
and  disbursements,  as  being  prematurely  entered,  is  not  r&t  judicata  as  to  the 
items  of  costs  included  In  the  bill :  Hammer  v.  Doivning,  604. 

Amending  Decree  Ai«ter  Term— Notice. 

0.  It  seems  that  a  Judgment  or  decree  can  not  be  amended  after  the  term  at 
which  it  was  entered,  without  notice  to  the  opposing  party  and  an  opportunity 
for  a  hearing,  certainly  a  final  order  can  not  be  vitally  changed  after  the  term  and 
without  notice;  as,  for  example,  after  the  entry  of  a  decree  of  divorce  setting 
aside  part  of  the  husband's  realty  "for  the  use  and  benefit"  of  the  wife,  the  court 
can  not  amend  It^  two  years  later,  by  a  nunc  pn'O  tune  order  vesting  a  fee  in  the 
divorced  wife,  without  any  notice  or  hearing :  Hoover  v.  Hoover^  4o(i. 

Amending  Final  Order.**— Practice. 

7.  A  commendable  practice  In  opening  final  orders  for  further  consideration, 
after  the  term  at  which  they  were  entered,  is  to  move  in  the  trial  courts  support- 
ing the  motion  by  afiSdavlt.  all  which  should  be  served  on  the  opposing  side: 

Hoover  v.  Hoover,  4o6. 

Collateral  Attack— Form  and  Sufficiency  of  Bummonh. 

8.  A  summons  may  be  defective  In  form,  and  yet  a  Judgment  based  thereon 

may  not  be  open  to  collateral  attack,  it  will  depend  on  whether  the  summons 

stated  that  a  proceeding  was  pending  against  defendant  in  a  certain  court,  and 

notified  him  to  be  there  at  a  certain  time  and  present  any  defense  he  might  have, 

and  that  if  he  did  not  do  so  Judgment  would  be  entered  against  him: 

Perry  v  Oholson,  438. 
Suit  Constituting  a  Collateral  Attack. 

U.  A  suit  seeking  to  annul  a  Judgment  and  to  restrain  its  enforcement  on  the 
ground  that  the  notice  given  therein  was  insufiicient,  and  such  insufilciency  does 
not  appear  on  the  face  of  the  record  of  the  Judgment,  is  a  collateral  attack,  and 
the  Judgment  must  be  sustained  if  the  record  shows  colorable  notice  to  the  de- 
fendant: Meinert  v.  Harder^  000. 

Injunction  Against  Void  Judgment— Pleading. 

10.  A  party  against  whom  a  default  J  udgment  has  been  rendered  that  is  void 
for  want  of  Jurisdiction  over  the  person  sued,  seeking  to  enjoin  the  enforcement 
of  such  Judgment,  must  both  plead  and  prove  that  there  Is  a  meritorious  defense 
to  the  notion  on  which  the  Judgment  is  based,  that  there  is  no  adequate  remedy 
ut  law,  and  that  the  Judgment  was  not  taken  through  neglect: 

Meinert  v.  Harder,  flO». 

11.  A  bill  foraii  injunclion  against  the  enforc(>nient  of  a  J  udgment  Ina  replevin 
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action  does  not  state  a  cause  of  suit  unless  it  all^:es  that  plaintiff  in  the  replevin 
action  was  not  entitled  to  the  possession  of  the  personalty  In  question  when  that 
action  was  commenced  :   Meinert  v.  Harder^  (JOB. 

When  Judgment  Becomes  a  Lien. 

12.  Judgment  Hens  on  real ty  arc  entirely  a  creation  of  statute,  and,  under  8ec- 
tiou  261)  of  Hill's  Ann.  I^ws,  a  judgment  does  not  become  a  lien  on  the  debtor's 
real  estate  until  it  is  entered  in  the  Judgment  docket  of  the  proper  court : 

WeMtem  Sewings  Oo,  v.  Currey,  ASfi. 

Judgment  Do<'ket— EFFEcrr  of  Wrong  Headings. 

18.  The  Judgment  lien  dcK'ket  provided  for  by  Hection  572  of  Hill's  Ann.  Laws 
Is  a  b(K)k  intended  to  be  complete  within  Itself,  and  should  contain  every  state- 
ment prescribed  by  the  statute  directing  it  to  be  kept,  or  it  will  not  accomplish 
its  purpose;  thus,  the  entry  of  a  Judgment  in  a  Judgment  docket  which  does 
not  state  when  it  was  "docketed,"  as  required  by  section  572,  is  not  sufficient  to 
create  a  lien  on  the  debtor's  real  estate :    Wentem  Saving*  Co.  v.  Carrey^  407. 

STATUTE.H— COURTS— JUDGM  ENT  DOCKETS. 

14.  Hill's  Ann.  IjawB,  I  5<J9,  specifying  the  records  of  the  county  and  circuit 
courts  as  consisting  of  registers,  Judgment  dockets,  etc.,  requires  each  court  to 
keep  a  separate  Judgment  docket :    Western  Savings  Oo.  v.  Currey^  407. 

Titles  of  Judgment  Dockets. 

15.  The  entry  of  a  Judgment  in  a  book  entitled,  "Judgment  Lien  Docket^  B 
County,"  is  Insufficient  to  create  a  lien,  since  it  is  not  a  compliance  with  Hill's 
Ann.  Ijaws,  'i  509,  n'<iuiring  the  circuit  and  county  courts  to  keep  Judgment 
dockets;  the  docket  should  have  shown  on  its  face  that  it  was  the  Judgment 
dtxrket  of  a  particular  court :    Western  Savings  Oo.  v.  Currey^  407. 

Presumition  of  the  Performance  of  Official  Duty. 

I().  Where  a  Judgment  docket  does  not  show  the  date  of  docketing  the  Judg- 
ment, as  retiuired  by  Hill's  Ann.  Laws,  §  572,  there  is  no  presumption  that  the 
clerk  properly  docketed  the  Judgment  at  the  date  of  its  rendition,  as  required  by 
section  20» :    Western  Savings  On.  v.  Carrey,  407. 

JUDICIAL  NOTICE 

Of  Municipal  Charters  and  Boundaries.    See  Evidence,  1. 
Of  Matters  Included  in  Public  Surveys.    See  Evidence,  2. 

JURISDICTION. 

Jflrtsdlctlon  of  Subject-Matter  by  Appearing.    See  Appearance. 
Jurisdiction  of  Person  by  Appearing.    See  Appearance. 

JURY. 

Competency  of  Juror  Because  of  Previous  Opinion. 

1.  Where  a  Juror  testlrted  that  ho  had  heard  the  crime  talked  about,  and  had 
expressed  an  opinion,  but  tinally  came  to  the  conclusion  thai  he  did  not  know 
anything  about  it,  and  that,  while  he  had  formed  no  tlxod  opinion,  it  would 
require  some  evidence  to  remove  his  opinion,  but  that  It  would  not  Interfere  with 
his  determination  of  the  Ciise,  it  was  not  error  to  overrule  a  challenge  ft)r  cause : 

State  V.  McDaniel,  IBl. 

2.  Where  a  Juror  t*»stiried  that  he  had  not  formed  or  expressed  any  opinion 
as  to  the  guilt  or  innocence  of  defendant,  but  had  formed  an  opinion  that  a 
crime  had  been  coniniilted,  and  that  it  would  require  evidence  to  remove  it,  but 
that  he  could  try  the  defendant  fairly,  it  was  not  error  to  overrule  a  challenge  for 
cause :  State  v.  MeDaniel,  161. 

JUSTICES  OF  THE  PEACE. 

JU.STICE  of  the  Peace— Evidence  of  Issuance  of  Summons. 

I.    Under  Hill's  Ann.  Laws,  ^  2a.>%  re(iuiring  a  Justice  of  the  jieace  to  make  an 
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entry  In  bis  docket  of  the  date  of  the  issuance  of  summons,  the  docket  entry  is 
sufflcient  proof  of  its  issuance;  and  an  actual  return,  with  the  officer's  indorBe> 
ment  thereon,  is  not  necessary  to  the  validity  of  an  attachment  issued  then*- 
under:   Perry  y.  OhoUoti,  iSX. 

Appeal  From  Defatlt  J ud« ment. 

2.  A  default  Judgment  of  a  Justlcte  of  the  peace,  apparently  regular,  can  not 
be  set  aside  by  the  Justice,  or  appealed  from  :  Meinert  v.  TTarder,  flOW. 

LANDLORD  AND  TENANT. 

Creating  Relation  of  Landlord  and  Tenant. 

1.  The  relation  of  landlord  and  tenant  is  the  result  of  a  contract,  either 
express  or  implied,  by  which  the  lessor  gives  up  possession  of  certain  premises, 
and  the  lessee  takes  po^^session  with  the  lessor's  pennission— and  in  this  case  the 
evidence  fairly  shows  that  such  a  relationship  existed  between  the  parties : 

TtvU»  V.  Boehttier,  JT*. 

Effect  of  Receiving  Rent  From  Prospective  Tenant. 

2.  The  fact  the  plaintiff  re<*elved  rent  in  advance  trom  a  prospective  Umant 
does  not  att'ect  her  right  to  possession  of  the  premises  as  against  the  present 
tenant,  who  refused  to  vacate  aft4*r  the  expiration  of  bis  term  on  notice  to  quit: 

ThvUt  V.  Boehmrr^  BTjO. 

Agreement  Creating  Joint  Tenancy  in  Crop. 

8.  An  agreement  between  a  landowner  and  an  occupier  of  his  land  that  the 
latter  may  have  the  use  of  the  pn^mises  for  a  stated  share  of  the  crop  constitutes 
the  parlies  tenants  in  common  of  the  crop— and  the  owner  may  at  his  pleasure 
and  without  the  consent  of  the  occupier  take  possession  of  his  share  of  the  crop: 

Messinger  v.  Union  Warehouse  Ob.  546. 
LARCENY. 

Materiality  of  Good  Faith  in  Keeping  Possession.    See  Criminal  Law,  21. 

LATERAL  SUPPORT. 

Liability  for  Disturbing  Natural  Conditions.    See  Adj.  Landowners. 

LAWS  OF  OREGON.    Same  as  Oregon  Statutes. 

LEADING  QUESTIONS. 

Discretion  of  Court  on  Direct  Examination.    See  Witnesses,  8. 

LEASE. 

Agreemen  t  for  Part  of  Crop  as  Rent.    See  Landlord  and  Tenant,  3. 

LEGISLATIVE  POWER. 

Power  to  Remove  County  Commissioners— Authority  to  Legislate  Out  Elec- 
tive Officers.    See  Counties,  4,  5,  6. 

LETTER. 

Sufficient  Identification  of  as  Evidence.    See  Evidence,'  17. 
Sufficient  Identiflcation  of  Handwriting.    See  Evidence,  IK. 
Presumption  as  to  IU>celpt  of  Mailed  Letter.    See  Evidence,  3. 

LETTERS  PATENT. 

Power  to  Compel  Transfer  of  Interest  in.    S<»e  Patents. 

LK^ENSE. 

No  license  can  be  Implied  from  the  silence  of  a  property  owner,  as  a  riparian 
mining  proprietor,  while  another  Is  expending  money  or  labor  in  creating  or 
developing  a  burden  on  his  rights,  for  tho  owner  has  a  right  to  presume  that  the 
work  is  being  proserut^'d  in  subordination  to  his  rights  :   Cktrxon  v.  ITaye*,  97. 
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LIEN. 

Claim  of  Possession  Under  a  Lien  Must  be  Pleaded.    St»e  Pleading,  19. 
WhenLlenof  Judgment  Attaches—SuITlciency  of  Judgment  Docket— Wrong 
Headings—Title  of  Docket.    See  Judgments,  12, 13,  14,  ir>. 

LIMITATION  OF  ACTIONS. 

County  Debt  Ljmit— Limitation  of  Actions. 

1.  The  right  to  recover  the  consideration  paid  In  part  performance  of  a  void 
contract  accrues  at  the  time  of  payment,  and  the  statute  of  limitations  then 
begins  to  run;  thus,  where  a  county  voluntarily  purchased  sundry  chattels  In 
1891,  It  being  then  in  debt  beyond  the  constitutional  limit,  and  the  warrants  so 
issued  were,  in  1897,  declared  by  the  appellate  court  ultra  vires  and  nonenforce- 
able,  the  cause  of  action  of  a  suit  to  recover  the  specific  personal  property  accrued 
when  the  property  was  delivered  in  1881,  and  not  when  the  mandate  of  the  appel- 
late court  was  entered :  Municipal  Security  Co.  v.  Baker  County,  39U. 

Commencing  Action— Alias  Summons. 

2.  Where  a  complaint  was  filed  against  Joint  tortfeasors,  and  the  first  sum- 
mons thereon  was  quashed,  and  the  cause  removed  us  t^  the  nonresidents  to  the 
federal  court,  and  an  alias  summons  was  delivered  to  the  sheriff  for  service  on 
the  remaining  tortfeasor,  the  action  is  to  be  deemed  as  commenced  as  to  such 
remaining  defendant  when  the  alias  summons  was  delivered  to  the  officer  for 
service:  Smith  v.  Day,  o31. 

Effect  of  Amendment  of  1870  on  Statute  of  Limitations, 
8.  The  act  of  1870,  p.  84,  ?  9,  purporting  to  amend  the  Code  of  Civil  Procedure, 
repealed  chapter  I,  section  G,  subd.  5,  providing  ><lx  years'  limitation  for  actions 
for  any  Injury  to  the  person  or  rights  of  another  not  founded  on  contract,  and 
not  therein  enumerated,  but  failed  to  set  out  the  entire  hcction  ti  as  amended.  It 
amended  section  8  of  the  samochapter  to  include  thei'ein  u  clause  which  provided 
a  two  years'  limitation  for  such  actions,  directly  in  conflict  with  section  (5,  subd. 
5,  and  set  out  such  amended  section  in  full.  Heldy  that  section  0,  subd.  5,  was 
repealed  by  the  enactment  of  section  8  in  amended  form,  the  latter  being  wholly 
inconsistent  with  the  former:  Smith  v.  Day,  531. 

LOGS. 

Injury  TO  Ripakian  Owner  by  F'loatage— Negligence. 

Where  a  riparian  owner's  property  was  injured  by  defendant  flouting  logs 
down  the  stream,  proof  of  defendant's  negligence  lu  piling  the  logs  in  the  stream 
or  in  running  them  down  the  channel  was  essential  to  a  recovery,  the  right  of  the 
public  to  float  logs  on  a  navigable  stream  being  correlative  with  those  of  the  ripa- 
rian owner:  HuiUer  v.  Qrande  Ronde  Lumbtnr  Co.  418. 

MAIL. 

Presumption  of  Receipt  of  Mall.    See  Evidence,  3. 

MANDATE 

Is  Issuable  Upon  Announcement  of  Decision.    See  Courts,  «. 

MARGINS. 

Money  Deposited  With  Broker— Effect  of  Fictitious  Transactions— Money 
Held  for  Use.    See  Brokers. 

MASTER  AND  SERVANT. 

Liability  for  Acts  of  Servants  Hired  to  Another. 

Where  a  promoter  contracted  with  an  employment  agent  to  furnish  laborers 
and  a  foreman,  who  should  work  at  such  times  and  places  on  a  proposed  railroad 
as  they  should  be  directed  by  and  under  the  supervision  of  the  promoter  and  his 
superintendent  and  engineer,  and  the  promoter,  in  order  to  secure  the  employ- 
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merit  agent,  asHigned  u  subsidy  contract  to  hlni,  the  laborers  so  furninhed  were 
the  servants  of  the  promoter,  and  not  of  the  employment  a^rent  to  whom  the 
subsidy  contract  was  assigned,  and  hence  no  recovery  for  injuries  to  third  per- 
sons, committed  by  the  laborers,  could  be  had  against  such  agent,  for  be  bad  no 
control  over  them  as  to  the  time,  place,  or  manner  of  their  working: 

Stvaekhamer  v.  Johnson^  3RX. 
MEDICAL  EXPERTS. 

Must  Have  Some  Scientific  Qualifications.    See  Evidenck,  22,  24. 

MEMORANDUM. 

Private  Books  of  Account— Explanation.    See  Evidence,  19. 
Compliance  With  Statute  of  Frauds.    See  Statute  of  Khaud8. 

MILEAGE. 

Rights  of  Witness  From  Another  County.    See  Witneshks,  4. 

MILITARY  WAGON  ROAD  GRANT. 

Selection  of  Lands  by  Secretary  of  Interior.    See  Pubmo  Landh,  8. 

MINES  AND  MININCJ. 

Watek  Rights— Creating  Ikregut^ar  Flow. 

1.  A  subsequent  approprlator  of  water  for  mining  purposes  has  no  right  to 
Impound  the  water  of  the  stream,  and  send  it  down  at  irregular  intervals,  and 
with  an  irregular  flow,  to  a  prior  approprlator,  who  uses  it  for  mining  purposes^ 
so  as  to  cause  him  more  than  a  temporary  or  trivial  1  njury :  Otrson  v.  Hayes^  97. 

Debrih  on  Lower  Proprietor— Injunction. 

2.  Every  person  located  on  a  mining  stream  is  entitled  to  a  reasonable  use  of 
the  channel  and  the  water  therein,  and  mining  operations  on  the  stream  will  not 
be  enjoined  because  incidentally  some  debris  is  wa<«hed  onto  the  land  of  lower 
proprietors;  but  upper  proprietors  have  no  right  to  use  the  bed  of  the  stream  as 
a  dumping  ground  for  their  mining  refuse  and  allow  it  to  be  carried  onto  the  land 
of  lower  owners  to  their  material  InJ  ury :  York  v.  DavitUon,  81 ;  Carson  v.  Ifayes  97. 

3.  Where  an  upper  and  subsequent  approprlator  of  water  for  mining  purposes 
on  a  stream  makes  use  of  the  natural  channel  to  carry  off  his  mining  debris,  to 
the  damage  of  the  lower  and  prior  approprlator,  such  lower  approprlator  may 
enjoin  the  continuance  of  such  wrong,  though  the  work  of  the  upper  miner  be 
conducted  carefully,  and  in  the  only  feasible  way  of  conducting  mining  business 
by  him :   Oarson  v.  Hayeit^  97. 

Duty  of  Miner  in  Disposing  of  Debris. 

4.  Every  mine  owner  must  take  care  of  his  own  mining  debris,  and  be  can 

not  acquire  a  right  to  deposit  refuse  on  another's  land  without  his  consent,  either 

by  directly  depositing  it  thereon  or  by  allowing  it  to  be  washed  there  by  a  stream  : 

CarMon  v.  Haye*^  97. 
Adverse  Use  of  Mining  Ditch. 

r>.    Where  plalntlfls  claimed  an  eus(.>ment  for  mining  purposes  in  the  wat«r  of 

a  stream  which  contained  water  only  during  the  winter  season,  and  plalntifls 

used  it  whenever  available,  the  fact  that  they  did  not  use  the  water  the  entire 

year  did  not  prevent  their  adverse  use  from  being  continuous: 

MeDougall  v.  Lame,  212. 

Mining  Claim— Marking  Boundaries  of  Location. 
tf.    As  between  prior  and  subse(iuent  locators  of  mining  ground  the  bounda- 
ries are  marked  in  time  if  it  is  done  before  the  subsequent  location: 

Croum  Point  Mining  Cb.  v.  CriMmon,  .'JOI. 

Mines— Revival  of  Lost  Right— Assessment  Work. 
7.    Mining  rights  forfeited  by  failure  to  perform  assessment  work  are  revived 
by  doing  the  required  amount  of  work  in  any  year,  if  it  is  done  before  a  relocation : 

Crown  Point  Mining  Cb.  v.  Crismon,  3«. 
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FORFKITURK  OF  MINING  (.'LAIil— A.S8RSSMENT  WORK. 

M.  On  the  queHtion  whether  there  wan  a  foifelture  of  the  minitiK  claim  in 
question  the  court  is  of  opinion  that  the  assei^sment  work  was  performed,  espe- 
cially In  view  of  the  rule  that  a  forfeiture  of  a  claim  will  he  deeriHHl  only  on  clear 
proof  that  the  law  has  not  been  compiled  with: 

Crown  Point  Mining  Co.  v.  Or  Union  ^  8iW. 

II.  On  an  Issue  as  to  whether  or  not  plaintiff  hud  lierformed  the  annual  as- 
si>H8ment  work  on  a  mining  chilm.  It  appcjired  that  It  employed  a  person  who  tes- 
Ufled  that  he  did  twenty  days'  work  In  the  tunnel,  of  the  reasonable  value  of 
95.00  per  day,  but  could  not  say  how  fiir  he  extended  th<'  tunnel.  Defendants' 
witnesses  testl fled  that,  fkx>m  their  knowledge  of  such  person's  employment  and 
the  appearance  of  the  mine  and  dump,  he  had  not  performed  the  requisite  amount 
of  work,  and  that  there  was  no  perceptible  change  in  the  tunnel ;  but  there  was 
evidence  that,  from  the  condition  of  the  walla  of  the  tunnel  at  the  time  such  wit- 
nesses inspects  it,  it  would  have  been  impossible  to  tell  the  amount  of  work 
done.  One  witness  testified  that  in  181)7  he  measured  the  tunnel  by  st4*pping  It,  to 
ascertain  whether  the  requisite  amount  of  work  ha«l  be<'n  done  tluit  year,  ami 
that  it  messured  fifty  feet.  No  work  had  been  performtnl  since,  except  by  the 
person  so  employed  by  plaintiff,  and  the  tunnel  afterwords  measurfni  seventy 
feet.    Held,  to  sustain  a  finding  that  there  was  no  foi^feiture : 

(^ovm  Point  Mining  Cto.  v.  Crvtmon,  iM'A. 
MLSOONDU(T 

Of  Juror  us  Uix>und  for  New  Trial— Discretion.  See  New  Trial,  a. 
Of  Counsel  Before  Jury— Corre<*t ion  by  Court.  See  Appeal,  14,  ir>. 
Of  Court  In  Expressing  Opinion  on  Facts.    See  -\ppf.al,  10,  17. 

MISJOINDER  Of  Tortfeasors.    See  Parties,  I.  2. 

MONEY  HAD  AND  RECEIVED. 

Brokers-  MARGIN.S. 

1.  Where  one  deposits  money  with  a  broker  to  cover  nuii'gins  on  purchast-s 
on  a  board  of  tmde  and  the  broker  reports  fictitious  transactions,  without  any 
actual  proceedings,  he  has  no  Hen  on  the  fund,  and  the  depositor  can  sue  hlni  a-< 
for  money  had  and  rweived :  Meflott  v.  Downing^  2iK. 

Construction  of  Pleaimnc*— Money  Had  and  Received. 

2.  A  complaint  alleging  that  plaintiff  paid  defendants  certain  money  to  be 
used  in  performing  a  stated  class  of  contracts,  that  defendants  never  performe<l 
or  attempted  to  carry  out  any  contnictsof  any  kind,  but  appropriated  the  mt)ney 
to  their  own  personal  use,  is  suflicient,  without  stating  that  an  accounting  had 
Ix'en  demanded,  or  that  plaintlfT  had  paid  or  tend<'red  what  the  defendants  had 
earned,  for  the  complaint  clearly  shows  that  nothing  had  been  earned : 

Mellott  V.  Downing,  2 IK. 

.\CCOUNTINO  WITH  PLAINTIFF'.S  ASSIGNOR. 

3.  In  an  action  for  money  had  and  received,  to  recover  money  placed  with 
dedefendants  to  Invest,  a  defense  of  aecountlng  and  settlement  is  not  invalid 
because  had  prior  to  the  assignment  of  the  right  of  action  to  plaintiff,  and  he  had 
not  at  that  time  elected  to  waive  the  contract  and  sue  in  the  manner  adopted 
since.  If  the  accounting  was  valid  as  against  an  action  on  the  contract.  It  was 
valid  as  against  an  action  for  money  had  and  received :  Hammer  v.  Downing,  liUH. 

Pleading  Facts  Constituting  (7ai'SE  of  Action— Departure. 

4.  In  an  action  for  money  had  and  received,  to  recover  sums  given  to  defend- 
ants to  invest,  plaintiff  attempted  to  recover  only  the  cash  in  fact  Invested.  IH»- 
fendants  pleaded  as  set-off  the  sums  credited  as  profits,  and  plaintiff,  in  reply, 
set  up  the  repaymentof  such  sums  to  defendants.  Held,  to  constitute  a  departure, 
since  plaintiff  should  have  set  up  the  entire  account,  and  given  credit  for  the 
money  returned  as  profits:  Hammer  v.  Downing,  TjOI. 
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MORTGAGEH.    Sch»  Chattel  Mortgages. 

MONUMENTS. 

Importance  of  In  Fixing  Survey  Linen.    See  Boundaries,  1. 

MOTIONS. 

Motion  to  Strike  Part  of  a  Reply— Meaning  of  Statute.    See  Pleading,  Tt, 
Mu.st  be  Filed  Within  Statutory  Period.    See  Pleading,  2K. 

MUNICIPAL  CORPORATIONS. 

Violation  of  Ordinance  as  a  Crime. 

1.  A  violation  of  a  municipal  ordinance  entailing  the  punishment  of  Im- 
prisonment Is  a  criminal  offense,  for  the  conviction  of  which  the  defendant  has 
been  placed  in  jeopardy,  within  the  meaning  of  the  Constitution  of  Oregon, 
Article  I,  g  1^;  Portland  v.  Brickton,  1. 

Street  Improvements— Estoppel  on  Property  Owner.s. 

2.  The  constitutional  provision  (Const.  Art.  1, 1 10),  guarantying  to  every  per^ 
son  a  remedy  by  due  course  of  law  for  Injury  in  person,  property,  or  reputation, 
was  Intended  to  preserve  the  common-law  right  of  action  for  injury,  so  ihat, 
wbile  the  remedy  or  form  of  procedure  may  be  changed,  or  conditions  may  be 
attached  to  its  exercise,  some  remedy  must  remain ;  thus,  a  city' charter  giving 
to  tbe  council  of  the  municipality  the  control  of  the  streets,  and  authority  to 
raise  money  for  their  repair,  and  providing  that  neither  the  city  nor  any  member 
of  the  council  shall  be  held  liable  for  any  damages  resulting  from  any  defective 
street,  is  repugnant  to  the  right  to  a  remedy  guarantied  by  the  constitution,  and 
is  void  in  so  far  as  it  is  so  In  conflict:  MatUton  v.  AntoriUt  hTJ, 

Street  Improvements— Estoppel  on  Property  Owners. 

8.  Where  municipal  authorities  have  Jurlsdlctiim  to  improve  a  street,  a  prop- 
erty owner;  who,  with  knowledge  of  the  improvement,  makes  no  objection  until 
after  the  work  lscomplet«d,  can  not  enjoin  the  collection  of  the  assessment  on 
the  ground  that  the  prtK'eedlngs  have  not  been  regular:  Wingate  v.  Astoria^  (KB. 

Street  Improvements— Irregularities— Collateral  Attack. 

A.  Where  a  city  council  has  attempted  to  establish  the  gra'de  of  a  street,  Irreg* 
ulariiles  in  the  proceedings,  not  amounting  to  a  want  of  jurisdiction,  does  not 
affect  its  piiwer  to  subsequently  Improve  the  street  according  to  such  grade,  or 
afford  ground  for  an  Injunction  by  a  property  owner  to  restrain  the  collection  of 
an  aflsessment  for  such  improvement  after  tbe  work  has  been  completed,  for  on 
collateral  proceedings  only  a  want  of  Jurisdictiou  will  support  an  attack  on  the 
sufficiency  of  the  record :    Wmgaie  v.  Astoria^  Utt<. 

Power  op  Municipality  to  Declare  Nuisances. 

2.  Under  a  charter  authorizing  a  city  to  declare  wbat  shall  constitute  nui- 
sances, it  can  not  arbitrarily  declare  that  to  be  a  nuisance  which  is  not  so  in  foot 
or  by  statute,  nor  was  so  at  common  law ;  thus,  under  such  a  charter,  a  city  can 
not  declare  generally  that  the  burial  of  a  dead  body  in  any  portion  of  the  city 
shall  constitute  a  nuisance,  when  such  interment  might  be  made  in  certain  sec- 
tions thereof  without  giving  offense  to  the  senses  or  endangering  the  health  uf 
the  community :  Ex  parte  Wygant^  4'J». 

Power  to  Enact  Ordinances  Relating  to  Burials. 

0.  Under  a  charter  conferring  power  to  provide  for  the  health,  cleanlinera, 
peace,  and  good  order  of  the  city,  and  to  prevent  and  remove  nuisances,  a  munici- 
pality may  prt^scribe  reasonable  rules  for  the  place  and* manner  of  burying  the 
dead,  and  whether  a  given  rule  is  reasonable  is  a  question  to  be  determined  by 
the  courts:   Ex  parte  Wj/gatit^  4'JS. 

Reasonableness  of  Ordinances  Prohibiting  Burials. 

7.    Under  a  city  charter  authorizing  a  city  to  provide  for  the  health,  cleanll- 
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uess,  peace,  and  ^ood  order  of  the  city,  and  to  prevent  and  remove  nuisances,  an 
ordinance  prohibiting  burials  in  certain  partM  of  the  city  which  are  distant  from 
any  inhabitants  or  any  public  thoroughfare,  is  unreasonable,  and,  being  general 
In  its  territorial  operation,  is  entirely  Void :  J5x  parte  Wygant^  4*J9. 

Municipal  Ordinancfs— Presumption  of  Reasonableness. 

8.  There  is  a  presumption  indulged  that  municipal  ordinances  arc  reason- 
able, and  the  burden  of  proof  is  on  him  who  aKserts  otherwise : 

Kx  parte  Wygant^  429. 
Judicial  Notice  of  Municipal  Charters. 

9.  Courts  will  take  notice  of  the  public  laws  Incorporating  cities  and  of  the 
boundaries  of  such  municipalities :  Br  parte  Wfffnmt^  4*J9. 

XAVKJABLE  WATEH8. 

Right  to  Float  Logs  on  Navigable  Stream.    See  I^ous. 

NEGLIGENCE. 

Contributory  Negligence  — Defective  Appliancf-s. 

1.  In  actions  against  municipalities  for  injuries  caused  by  defective  high- 
ways, the  plaintiflT  is  not  chargeable  with  contributory  negligence  because  of 
defects  in  his  equipment,  unless  these  were  actually  or  constructively  known  to 
him:    Nonler  v.  Cbo*  Bay  R.  R,  Co.  881. 

Contributory  Negligence— Sudden  Danger. 

2.  Where  plaintiff  was  injured  by  his  team  and  wagon  falling  into  an  exca- 
vation made  by  defendant  in  a  public  highway,  the  tajcl  that  plain  tiff,  when  sud- 
denly and  unexpectedly  confronted  with  the  difficulty,  did  not  act  In  the  best 
way,  or  exercise  that  presence  of  mind  required  of  a  prudent  man  under  ordinary 
circumstances,  does  not  constitute  contributory  negligence,  and  Is  not  a  defense 
to  an  action  for  damages :  ^Noaler  v.  Coo*  Bay  R.  R.  Co.  831. 

Contributory  Negligence— Question  for  Jury. 

3.  In  an  action  for  damages  for  Injuries  sustained  by  a  team  backing  into  an 
excavation  made  by  defendant  in  a  public  highway,  the  questions  of  the  care 
exercised  by  plaintiff  at  the  time  of  the  accident,  and  whether  he  was  a  skillful 
driver,  were  properly  submitted  to  the  Jury :  Nonler  v.  Cbcw  Bay  R.  R.  Co.  331. 

Floating  Loos— Damage  to  Riparian  Owner. 

4.  The  rightof  the  public  to  lloat  logs  on  a  floatable  stream  is  concurrent  w^lth 
that  of  the  riparian  owner,  and  each  Is  entitled  to  a  reasonable  enjoyment  of  that 
right,  and  before  the  riparian  owner  can  recover  damages  for  injuries  to  his  land 
inflicted  by  the  logger,  he  must  show  negligence : 

Hunter  v.  Grande  Ronde  Lumber  rv>.  418. 

Proving  Due  Care  Under  a  General  Denial. 

5.  In  negligence  cases  the  fact  that  due  care  was  used  in  the  performance  of 
the  act  complained  of  may  be  shown  under  a  general  denial : 

Hunter  v.  Orande  Ronde  Lumoer  Co.  448. 

Proving  Uncontrollable  Causes  Under  a  General  Denial. 
«.    In  negligence  cases  the  defendant  can  not  prove  under  the  general  issue 
contributing  conditions  which  could  not  be  controlled : 

Hunter  v.  Orande  Ronde  Lumber  Co.  448. 

NEGOTIABLE  INSTRUMENTS.    Same  as  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE.    See  New  Trial,  2, 

NEW  TRIAL. 

Insufficient  Evidence. 

1.  A  motion  for  a  new  trial  because  of  the  insufficiency  of  the  evidence  to 
sustain  the  verdict  Is  nddresseil  to  the  discretion  of  the  trial  court,  and  its  action 
thereon  is  flnal :  State  v.  Crockett,  76;  Hou»er  v.  We*/,  392. 
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Cumulative  ok  iMrEACiiiNO  Evidenck. 

2.  A  new  trial  will  not  be  granted  because  of  tbe  discovery  of  merely  ciimu- 
lative  or  impeaching  evidence:  State  v.  Uitl,  90. 

Misconduct  of  J urok— Discretion. 

8.  Disputed  questions  of  fact  in  connection  with  a  motion  for  a  new  trial  on 
account  of  alleged  misconduct  of  a  Juror  must  be  determined  by  the  trial  court, 
and,  as  In  other  discretionary  matters,  the  decision  will  be  reviewed  only  for 
manifest  error:  fitate  v.  McDaniel^  161. 

Time  for  Filing  Motion  for  New  Trial. 

4.  When  a  time  is  prescribed  within  which  a  motion  is  to  be  filed,  it  uinsi 
bo  tiled  within  that  time  or  it  may  be  disregarded :  State  v.  Mt'lktniel,  161. 

Discretion  in  Granting  New  Triai-s. 

5.  Under  the  practice  in  Oregon  trial  courts  have  a  wide  discretion  in  passing 

on  motions  for  new  trials,  and  may  consider  everything  that  occurnnl  during  the 

trial  whether  objected  to  or  not,  so  that  they  may  sometimes  modify  or  set  aside 

verdicts  for  reasons  that  would  not  be  c^msidercHl  by  the  appellate  couri : 

M'ofjion  V.  Southfm  Oregon  Oe>.  481 . 
NOTES.    Same  as  Bills  and  Notes. 

NOTICE. 

Knowledge  of  Undisclosed  Equitie.s-Duty  of  Inquiry. 

1.  Whatever  Is  sufficient  to  cause  a  reasonably  prudent  purchaser  of  renl 
property  to  inquire  concerning  the  rights  of  a  stranger  to  the  title.  Is  sufficient  to 
charge  him  with  notice  of  all  fietcts  that  could  be  ascertained  by  ordinarily  <lili- 
gent  inquiry :  McI>o%igal  v.  lAime,  212. 

Default— RF.UUIHE3IBNT  of  Notice, 

2.  Before  a  party  to  a  Judicial  pnxMH.Hling  can  be  declared  in  default  he  must 

have  had  notice  of  the  claim  against  him  and  have  had  an  opportunity  to  Ix* 

heard ;  as,  for  example,  a  motion  to  modify  a  decree  by  changing  its  terms  l«>  the 

material  Injury  of  one  of  the  parties  can  not  be  heuinl  without  notice  to  the  party 

Hft'c*ct<Hl,  though  the  de<*re<»  may  have  been  originally  entt'red  on  default.    Th«* 

motion  Is  substantially  a  new  proceeding,  and,  as  to  it,  there  must  be  notice : 

IfoorfT  V,  Hoover^  4.145. 
Execution— Claims  of  Third  Persons. 

:j.  A  notice  by  thesherilT  to  claimant's  attorney  that  he  had  decided  to  sum- 
mon a  Jury  to  try  the  validity  of  the  claimant's  rights  to  property  seized  In  exe- 
cution speclflcHl  the  time  and  place  of  the  trial,  and  was  given  five  or  six  days 
prior  thereto.  The  notice  was  repeated  to  the  claimant  in  person  on  the  day  be- 
fon%  and  again  on  the  morning  of,  the  trial ;  a  postponement  to  suit  complain- 
ant's convenience,  If  desiretl,  being  offered.    Ilehi^  that  the  notice  was  sufficient. 

Sommer  v.  Oliver.  4S5. 
NUI8ANCE8. 

Excavation  in  Public  Highway. 

1.  An  unauthorized  encroachment  upon  or  obstruction  of  a  public  highway 
is  a  nuisance,  and  a  traveler,  who,  while  using  ordinary  care.  Is  Injured  in  con- 
sequence of  such  nuisance,  has  a  cause  of  action  against  the  person  responslbU' 
therefor :  Nosier  v.  Ooo*  Bay  R.  R,  Cb.  331. 

Cemeteries  as  Nuisances. 

2.  A  c^met«ry  is  not  per  ae  a  nuisance,  and  whether  it  is  so  In  a  given  ease 
will  depend  upon  local  conditions:  Er  parte  Wyganl^  429. 

Power  of  Municipality  to  Declare  Nuisances. 

3.  Under  a  charter  authorizing  a  city  to  declare  what  shall  constitute  nui- 
sances, it  can  not  arbitrarily  de<*lare  that  to  be  a  nuisance  which  Is  not  so  in  fact 
or  by  statute,  nor  was  so  at  common  law:  thus,  under  such  a  charter,  a  city  can 
not  declare  generally  that  the  burial  of  a  dead  body  in  any  portion  of  the  city 
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Khalt  coiiKtitute  u  nuisance,  when  .such  Interment  might  be  made  In  certain  8ec- 
ilon»  thereof  without  giving  oflTenne  to  the  senses  or  endangering  the  health  of 
the  community:  £r  parte  Wi/fftint,  4'2». 

NUNC  PRO  TUNC.    Se«' Courts.  JJ. 

OBJECTION  NOT  MADE  AT  THE  TRIAL  is  Waived.    See  Appkat,,  IS. 

OBSTRUCTIONS. 

Liability  for  Dangerous  Excavation  in  Road.    See  Hi»iiwayh,  2. 

OFFICERS. 

Pleading  in  Actions  of  Quo  Warranto.    See  Quo  Waukanto,  1,  2. 

OPINION  EVIDENCE. 

Evidence  Based  on  Mechanical  Devices.    See  Evidbnck,  14. 

Evidence  of  a  Ojand  Juror  as  to  the  Efltbct  of  the  Testimony  of  a  Witm»ss 

Before  That  Body.    See  Criminal  Law,  'J^. 

ORDINANCES  OF  CITIES.    Same  as  Portland  Ordinances. 

ORE(K)N  CASES  Applied,  Approved,  (Mted,  DIsiingnlshed,  Doubted,  FoUowckI, 
and  Overruled  in  this  Volume. 

Ah  Doon  V.  Smith,  25  Or.  80,  cited,  341. 
Albert  v.  Salem,  39  Or.  466,  cited,  590. 
Allen  V.  Dunlap,  24  Or.  221),  cited,  17. 
Altschul  V.  O'Neil,  35  Or.  202,  applied,  Slo,  318. 
Ambrose  v.  Huntington,  34  Or.  4H4,  cited,  214. 

American  Building  and  Loan  Assoc,  v.  Fulton,  21  Or.  492,  cited,  HW. 
•  Anderson  v.  McCormlclc,  18  Or.  301,  cited,  474. 
Assignment  of  Bank  of  Oregon,  .S2  Or.  84,  applied,  2JKJ. 

Babbidge  v.  City  of  Astoria,  25  Or.  417,  citetl,  605,  6W}. 

Baker  v.  Woodward,  12  Or.  3, 13,  cited,  3<M,  mi,  410. 

Bank  of  Colfax  v.  Richardson,  84  Or.  519,  approved,  300,  :VXi. 

Bank  of  Oregon,  In  re  Assignment  of,  32  Or.  84,  applied,  'J^t. 

Barkley  v.  Oregon  Clly,  24  Or.  515,  cited,  604. 

Burnhart  v.  Ehrhart,  3  Or.  274,  cited,  813. 

Bartel  v.  Lope,  6  Or.  321,  cited.  5S8. 

Barton  v.  Tax  Orande,  17  Or.  577,  cited,  619. 

Bayard  v.  Standard  Oil  Co.  38  Or.  43K,  followed,  :«1,  3:«. 

Belknap  v.  (Charlton,  25  Or.  41,  applied,  5.'{H. 

Bllyeu  V.  Smith,  18  Or.  335,  cited,  71. 

Blank  v.  Walker,  33  Or.  372,  cited,  152. 

Bohlman  v.  Coffin,  4  Or.  318,  cited,  214. 

Bowen  v.  State,  1  Or.  271,  cited,  96. 

Boyd,  In  re,  4  Sawy.  (Or.)  2«2,  cited,  409. 

Boyd  V.  Portland  Electric  Co.  37  Or.  SOT,  cited,  485. 

Carney  v.  Dunlway,  85  Or.  131,  followed,  264,  279. 

Carter  v.  Portland,  4  Or.  380,  cited,  214. 

( 'ederson  v.  Oregon  Navigation  (X).  88  Or.  343,  cited  285,  t«7  (In  footnoU*,  66). 

Church  V.  Melville,  17  Or.41.S,  Cited,  549. 

City  of  Portland  v.  Terwilliger,  16  Or.  465,  explained,  480,  437. 

Cleveland  Oil  Co.  v.  Norwich  Insuranc«»  Society,  31  Or.  228,  followed,  2»U,  279. 

Coflinan  v.  Robblns,  8  Or.  278,  cited,  36. 

Cole  V.  Logan,  24  Or.  304,  cited,  60,  75,  128. 

Continental  Insurance  Co.  v.  Rlggen,  Al  Or.  3;i6,  applied,  536. 
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Cooper  V.  Blair,  14  Or.  Zdii,  cited,  539. 

Cooper  V.  McGrew,  8  Or.  827,  cited,  516,  550,  552. 

Cooper  V.  Thomason,  dO  Or.  161.  cited,  214. 

Coos  Bay  Railroad  Co.  v.  Slglin,  26  Or.  287,  cited,  377. 

Corbitt  V.  Salem  Gaslight  Co.  tf  Or.  405,  clt«d,  501. 

Coventon  v.  Seufert,  2ii  Or.  at  p.  554,  cited,  11, 14. 

Coventon  v.  Seufert,  «  Or.  518,  cited,  217. 

Crawford  v.  Abraham,  2  Or.  168,  cited,  4(M,  dlsUnguished,  586,  505. 

Crelghton  v.  Leeds,  8  Or.  215,  220,  cited,  400,  (iOO. 

Cross  V.  Chichester,  4  Or.  114,  cited,  507. 

Cutler  V.  Steamship  Columbia,  1  Or.  101,  cited,  05. 

Dahms  v.  Sears,  i:s  Or.  47,  cited,  530. 

Deerlng  v.  Quivey,  26  Or.  556,  clUni,  450,  460. 

DeLashmutt  v.  Sellwood,  10  Or.  51,  cited  371. 

Dimmick  v.  Rosenfeld,  34  Or.  101,  applied,  31,  48. 

Dodd  V.  Denny,  6  Or.  156,  cited,  461. 

Dodge  V.  Marden,  7  Or.  456,  cited,  122. 

Douglas  County  Road  Co.  v.  County  of  Douglas,  5  Or.  406,  cited,  610. 

Drake  v.  Swort^,  24  Or.  108,  cited,  376. 

Du  Bols  V.  Perkius,  21  Or.  !«),  cited,  279. 

Dunham  v.  SlgUn,  39  Or.  291,  applied  586,  503. 

Everding  v.  McGinn,  23  Or.  15,  18,  cited,  38 J. 
E.\on  V.  Dancke,  24  Or.  110,  cited,  214. 
Ex  parte  Ferdon,  35  Or.  571,  applied,  o:^». 
Ex  parte  McGce,  33  Or.  165,  cited,  8. 

Faull  V.  Cooke,  19  Or.  455,  cited,  60. 

Ferchen  v.  Arndt,  26  Or.  121,  applied,  209. 

Find  ley  v.  HIU,  8  Or.  247,  cited,  241,  244. 

Flore  V.  Ladd,  25  Or.  423,  cited,  313. 

First  National  Bank  v.  Home  Insurance  Co.  33  Or.  231,  237,  cited,  161, 182. 

Flelschner  v.  Chadwick,  5  Or.  152,  cited,  o«U. 

Frlnk  v.  Thomas,  20  Or.  265,  died,  310. 

(iardner  v.  Wasco  County,  87  Or.  302,  400,  applied,  331,  336. 

Garrow  v.  Nlcolai,  21  Or.  76,  cited,  600. 

Goodall  V.  State,  1  Or.  35M,  cited,  341. 

Goodman  v.  Myrick,  5  Or.  65,  cited,  474. 

Gordon  v.  Deal,  23  Or.  153,  cited,  411. 

Gove  V.  Island  City  Milling  Co.  19  Or.  36:i,  applied,  289. 

Grant  County  v.  Sels,  5  Or.  243,  cited,  530. 

Griffin  V.  Pitman,  8  Or.  842,  cited,  619. 

Grossman  v.  City  of  Oakland,  30  Or.  478,  applied,  430,  432,  438. 

Gullle  V.  Wong  Fook,  13  Or.  577,  applied,  218,  224. 

Haines  v.  Hall,  17  Or.  165,  explained,  448,  451. 
Haines  v.  Welch,  14  Or.  319,  overruled,  448,  450. 
Hale  V.  Cottle,  21  Or.  80,  cited,  474,  478,  479. 
Harding  v.  Grim,  25  Or.  506,  cited,  357. 
Harrington  v.  Watson,  11  Or.  143,  cited,  362. 
Henkle  v.  Dillon,  15  Or.  610,  cited,  o.J0. 
Hislop  V.  Moldenhauer,  21  Or.  208,  cited,  362. 
Hermann  v.  Hutcheson,  33  Or.  289,  cited,  71. 
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Hibernian  Benevolent  Society  v.  Kelly,  28  Or.  173,  188,  cited,  194. 

Hlndman  v.  Rlzor,  21  Or.  112,  cited,  17,  74,  126. 

Huntington  v.  Crouter,  33  Or.  408,  cited,  619. 

Hursh  V.  Hawn,  o  Or.  275,  cited,  586. 

Huston  V.  Bybee,  17  Or.  140,  cited,  107. 

Hutchinson  v.  Oorham,  37  Or.  847,  applied,  412. 

In  re  Assignment  of  Bank  of  Oregon,  32  Or.  84,  applied,  299. 
In  re  Boyd,  4  Wawy.  (Or.)  262,  clt*>d,  409. 

.Jackson  v.  Jackson,  17  Or.  110,  cltetl,  17,  4<»4. 

Jacobs  V.  Orcn,  30  Or.  54»3,  cited,  loH. 

Jasper  v.  Jasper,  17  Or.  590,  folio wc<l,  291,  296. 

Jones  V.  Gates,  24  Or.  411,  cited,  214. 

Johnson  v.  Bridal  Veil  Lumber  Co.,  24  Or.  1K2,  cited,  69. 

Johnson  v.  Knott,  18  Or  30rt,  cited.  217. 

Johnston  v.  Shofner,  28  Or.  Ill,  cited,  35(J. 

Judklns  V.  Taffe,  21  Or.  89,  distinguished,  49(i,  498. 

Kanne  v.  Otty,  25  Or.  581,  cited,  474. 
Kearney  v.  Snodgrass,  12  Or.  811,  cIUmI,  488. 
Kellogg  V.  Miller,  22  Or.  406,  applied,  244. 
Kenny  v.  Walker,  29  Or.  41,  cited,  543. 
King  V.  Brlgham,  19  Or.  660,  applied,  466,  474. 
Klrkwood  v.  Ford,  34  Or.  552,  551,  cited,  192. 
KUcherslde  v.  Myers,  10  Or.  21,  cited,  17. 
Kumll  V.  Southern  Pacific  Co.  21  Or.  505,  cited,  168. 

Ladd  V.  Gambell,  35  Or.  39:J,  536. 

Lander  v.  Miles,  3  Or.  40,  cited,  95. 

Landlgan  v.  Mayer,  32  Or.  245,  applied,  552,  559. 

Larspn  v.  Oregon  Railway  &  Navigation  Co.  19  Or.  240,  cited,  69. 

Ijaurent  v.  Lannlng,  32  Or.  11,  cited,  410. 

Lavery  v.  Arnold,  36  Or.  84,  applied,  98, 107. 

Lewis  V.  Lewis,  4  Or.  177,  cited,  474. 

Llllenthal  v.  HotAling,  15  Or.  371, 377,  cited  In  footnote,  m. 

Little  V.  Cogswell,  20  Or.  345,  applied,  636. 

Low  V.  Rlzor,  25  Or.  561,  cited,  75,  126. 

Low  V.  Schaffer,  24  Or.  239,  cited,  86, 70, 149. 

Ijoewenberg  v.  Rosenthal,  18  Or.  178,  cited,  584. 

Lyons  v.  Leahy,  15  Or.  8,  cited,  214. 

Marks  v.  Crow,  14  Or.  382, 395,  cited,  227,  231,  303. 

Marx  V.  Schwartz,  14  Or.  177,  cited,  377. 

Matlock  V.  Wheeler,  29  Or.  64,  cited,  372. 

Mayes  v.  Stephens,  38  Or.  512,  70,  285,  287  (cited  In  footnote,  66). 

McBean  v.  McBean,  87  Or^  195,  cited,  142. 

McAllister  v.  City  of  Albany,  18  Or.  426,  cited,  835. 

Mendenhall  v.  Harrlsburg  Water  Co.  27  Or.  38,  cited,  574. 

Mitchell  V.  La  FoUett,  3$  Or.  178,  cited,  805,  810. 

Monastes  v.  Catlln,  6  Or.  119,  cited,  250. 

Morrill  V.  Morrill,  20  Or.  96,  cited,  618. 

Muhlenberg  v.  Northwest  Trust  C:o.  26  Or.  132,  applied,  299. 

Municipal  Security  Co.  v.  Baker  County,  .38  Or.  838,  olted,  897,  399,  4«^. 

Musgrove  v.  Bonser,  5  Or.  313,  cited,  214. 
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Nevada  Ditch  Co.  v.  Bennett,  80  Or.  90,  cited,  126. 

Nick  urn  v.  Gaston,  24  Or.  380,  cited,  325,  3T2. 

Nic-olai  v.  Krlmbel,  20  Or.  76,  84,  cityed,  5«5,  2K7. 

Nicolai  V.  Van  Fridagh,  23  Or.  14J»,  cited,  411. 

North  Pacific  Cycle  Co.  v.  Thomas,  26  Or.  381,  applied,  438,  441. 

North  Powder  Milling  Co.  v.  Coughanour,  34  Or.  9,  cited,  70. 

Nutt  V.  Houthern  Pacific  C<3.  25  Or.  291,  cited,  270. 

O'Hara  v.  City  of  Portland,  3  Or.  525,  cited,  579. 

Olds  V.  Cary,  13  Or.  362,  cited,  376. 

Oregon  *  California  K.  R.  Co.  v.  I^ne  County,  a^  Or.  38tJ,  cited,  192. 

Oregon  &  California  R.  U.  Co.  v.  Jackson  County,  38  Or. .589, cited,  18f),  194,22rt. 

Oregon  C<ial  Co.  v.  Coos  County,  30  Or.  308,  310,  approved,  185, 192,  619. 

Oregon  Railway  &  Navigation  Co.  v.  Hertzberg,  26  Or.  216,  cited,  17. 

Oregon  A  Washington  Savings  Bank  v.  Jonlan,  16  Or.  113,  cited,  192. 

OweuH  v.  Snell,  29  Or.  183,  cit*'d,  541,  54.1. 

Page  v.  (irant,  9  Or.  116,  cited,  227,  231. 
Patterson  v.  Hay  den,  17  Or.  236,  cited,  549. 
Pearson  v.  Dryden,  28  Or.  350,  approved,  373,  377. 
Peucinse  v.  Burton,  9  Or.  178,  cited,  871. 
Petraln  v.  Kiernan,  23  Or.  455,  cited,  214. 
Plunkett'H  Estate,  3.')  Or.  414,  ciU^d,  250. 
Poppleton  v.  Yamhill  County,  8  Or.  :«7,  cited,  l\rz. 
Portland  v.  Terwllllger,  16  Or.  46."),  explained  430,  437. 

qulnn  V.  GrtjHM,  24  Or.  147,  ciU'd,  357. 

Rankin  v.  Buehman,  9  Or.  253,  cited,  579. 

Raymond  v.  (\>ltey,  5  Or.  132,  clt<Hl,  474. 

Raymond  v.  Flavel,  27  Or.  219,  cltwl,  583. 

Reynolds  v.  Jackscm  County, :%  Or.  422,  cIKkI.  lUii. 

Robinson  v.  Laurer,  27  Or.  315,  cited,  474. 

Rockwell  V.  Portland  Savings  Bank,  31  Or.  431,  applUnl,  211,  244,  209. 

Salomon  v.  Cress,  22  Or.  177,  cited,  .'W9. 

Sargent  v.  Umatilla  County,  13  Or.  442,  citiHi,  494. 

Savage  v.  Savage, ;«  Or.  288,  applied,  372,  876. 

Sayre  v.  Mohney,  30  Or.  '2aH,  cited,  310. 

Sayn-8  v.  Allen,  25  Or.  211,  cited,  341. 

Schmurr  v.  State  lusumnce  Co. ;«  Or.  29,  cltitl,  342,  348. 

Si'hnelder  v.  Sears,  13  Or.  H9,  cited,  411. 

Shea  v.  ITmatilla  County,  2  Or.  2JW,  cited,  192. 

Shute  V.  Hlnman,  34  Or.  578,  applied,  291,  299. 

Slmlson  V.  Slmlson.  9  Or.  335,  cited,  872. 

Smith  v.  (^Ity  of  Portland,  25  Or.  297,  clU'd.  619. 

Smith  v.  Shattuck,  12  Or.  JWJ,  cited,  519. 

Southern  Oregon  Co.  v.  Coos  County,  39  Or.  185,  followed,  607. 

Stannis  v.  Nicholson,  2  Or.  ;«2,  cited,  214,  409. 

State  V.  Anderson,  10  Or.  448,  cltetl,  484. 

State  V.  Adams,  11  Or.  169,  cited,  485. 

State  V.  Baker,  28  Or.  441,  cited,  163, 178. 

State  V.  Birchard,  So  Or.  484,  cited  in  footnote  5(M. 

Slate  V.  Brown,  28  Or.  147,  cited  168. 

State  V.  Bruce,  5  Or.  «S,  riUnl,  '^. 
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state  V.  Doty,  5  Or.  491,  cited,  28. 

State  V.  Douglas  County  Road,  10  Or.  Ifl8,  cited,  i^K 

Statv  V.  Ellsworth,  SO  Or.  !*'>,  applied,  76,  711. 

State  V.  FltzhURh,  2  Or.  :£i7,  cited,  9«. 

State  V.  Foot  You,  24  Or.  61,  70,  cited,  76,  81,  IW,  4K8. 

State  V.  Gardner, ;«  Or.  149,  cited,  05. 

State  V.  Hanna,  35  Or.  Ift'j,  cited,  93. 

SUl«  V.  Hatcher,  29  Or.  :«9,  cited,  4*^. 

State  V.  Home,  20  Or.  485,  cited,  28. 

State  V.  Howe,  27  Or.  138, 146,  cited,  50. 

State  V.  Jarvis,  18  Or.  ;J«0,  cited, '-«. 

State  V.  Kelly,  28  Or.  225,  cited,  Hi8. 

State  V.  lAHiy  33  Or.  506,  cited,  20,  'A. 

State  V.  Lucas,  24  Or.  168,  cited,  163,  178. 

State  V.  Mackey,  12  Or.  1.>1,  cited,  96. 

State  V.  Magers,  35  Or.  520,  applied,  76,  79. 

State  V.  Magers.  36  Or.  38,  cited,  96, 165,  185. 

State  V.  McDaniel,  39  Or.  161,  cited  48.3  (in  footnote,  561). 

State  V.  McDonald,  8  Or.  113,  cited,  96. 

State  V.  Mornn,  15  Or.  262,  cited,  172. 

State  V.  Morey,  25  Or.  241,  246,  approved,  76,  80,  81. 

Stat€  V.  Morse,  85  Or.  4(S,  cited,  168. 

State  V.  O'Neil,  13  Or.  188,  cited,  oO. 

State  V.  Pool,  20  Or.  150,  cited,  22. 

State  V.  Pomeroy,  30  Or.  16,  cited,  93. 

State  V.  Rogers,  22  Or.  348,  cited,  580. 

State  V.  Rowc,  iW  Or.  79,  cited,  152. 

State  V.  Saunders,  14  Or.  :)00,  cited,  168. 

State  V.  Sleeves,  29  Or.  85,  cited,  78, 163, 176. 

State  V.  Tamler,  19  Or.  528,  cllCHi,  485. 

StaU-  V.  Welch,  38  Or. ;»,  applied,  HK),  211. 

State  V.  Wilson,  6  Or.  428,  cited,  172. 

Stote  V.  WintsBingerode,  9  Or.  loii,  cite<l,  172. 

State  V.  Witt, :«  Or.  504,  cited,  Jii. 

State  ex  rcL  v.  Estes,  84  Or.  196,  applied,  <J6,  71. 

State  pz  rel.  v.  Stevens,  29  Or.  464,  cite<l,  382. 

StCH'I  v.  Fell,  29  Or.  at  p.  276,  cited,  185,  192. 

Stewart  v.  McClung,  12  Or.  431,  cited,  284. 

Strickland  v.  Geide,  31  (Jr.  373,  applied,  536. 

St  rout  V.  City  of  Portland,  '26  Or.  294,  cited,  601. 

Stuller  V.  Baker  County, ;»  Or.  29,  cited,  tJ04. 

Taylor  v.  Scott,  10  Or.  488,  cIUkI,  862. 

Territory  v.  Latsbaw,  1  Or.  146,  clUni,  a'). 

Tolman  v.  Ca-^ey,  15  Or.  8:3,  clte<l,  217. 

Tucker  v.  Constable,  16  Or.  407,  cited,  214. 

Tyler  v.  State,  28  Or.  238,  eit«d,  619. 

Tyler  v.  Trustees  of  Tualatin  Academy,  14  Or.  485,  cited,  ."wH*. 

Van  Auken  v.  Dammeier,  27  Or.  150,  cited,  ;^72. 
Van  Dust^n  v.  Shively,  22  Or.  64,  cited,  474. 
Vincent  v.  Umatilla  County,  14  Or.  375.  cited,  619. 
Vulcan  Iron  Works  v.  Edwards,  27  Or.  563,  cited,  .V>>. 

Welder  v.  Osborn,  20  Or.  307,  approved,  291,  296. 
Weidert  v.  StaU*  Insurance  Co.  19  Or.  261,  cited,  :M7. 
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Weill  V.  Clark's  EstAte,  9  Or.  887,  followed,  291,  296. 

WelM  V.  Oregon  Steel  Co.  13  Or.  496,  cited,  474. 

Welch  V.  Astoria,  26  Or.  89,  cited,  158. 

Welch  V.  Appleffate,  12  Or.  208,  cited,  376. 

Welch  V.  Clatsop  County,  21  Or.  452,  457,  cited,  194. 

Western  Savings  Co.  v.  Currey,  3«  Or.  407,  cited,  609. 

White  V.  Johnson,  27  Or.  282,  cited,  440. 

Wilkes  V.  Cornelius,  21  Or.  341,  348,  cited,  a56. 

WlUiH  V.  Lance,  28  Or.  371,  cited,  164, 182. 

Wilson  V.  City  of  Salem,  21  Or.  504,  cited,  6M. 

Wilson  V.  Maddock,  5  Or.  480,  cited,  588. 

Wlmor  V.  Simmons,  27  Or.  1,  applied,  97, 107, 118. 

Winkle  v.Winkle.  8  Or.  193,  distinguished,  291,  295. 

Wong  V.  cnty  of  Astoria,  13  Or.  538,  cited,  6. 

Wr)od  V.  Rayburn,  18  Or.  3,  cited,  214. 

Woodward  v.  Oregon  Railway  &  Navigation  Co.  18  Or.  289,  cited,  377. 

Wyatt  V.  Henderson,  31  Or.  48,  53,  cited  in  footnote,  68. 

Wyatt  V. Wyatt,  31  Or.  .i81,  cited,  464. 

<  )RKGON  CONSTITUTION.    Citations  in  this  Volume. 

Sec.    9,    State  v.  McDaniel,  161, 169. 

Sec.  10,    Mattson  v.  Astoria,  577. 
Article       I  -{  Sec.  11,    Portland  v.  Erlckson,  6. 

u^.   |o  (State  V.  McDaniel,  161,  169. 

'*^-  *^  1  Portland  v.  Erlckson,  6. 

Sec.  11,    State  ex  rel.  v.  Steele,  425. 

Q^_    ,9  f  Richardson's  Guardianship,  248. 

^^*  ^^'  \  Stale  ex  rel.  v.  Steele.  425. 

Sec.  18,    State  v,  Carlson,  19,  25, 29. 
Article   XI  Municipal  Security  Co.  v.  Baker  County,  396,  408. 
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OREGON  STATUTES  Construed  In  this  Volume. 

6  Subd.    5,  Smith  v.  Day,  531,  535. 

8  Subd.    1,  Smith  V.Day,  535. 

14  Smith  V.  Day,  533. 

15  Smith  V.  Day,  53:^. 

66  Subd.    2,  Hammer  v.  Downing,  504,  512,  520. 

71  Richardson's  Guardianship,  255.    * 

79  Brown  v.  Baker,  66,  71. 

96  West  V.  Eley,  4«3. 

97  West  V.  Eley,  463. 

98  West  V.  Eley,  468. 

118  Aid  rich  v.  Columbia  Railway  Co.  276. 

14H  Aid  rich  V.  Columbia  Railway  Co.  26i,  277. 

166  Sommer  v.  Oliver,  4.'j8,  456. 

2a5  State  v.  Hill,  90,  04. 

269  Western  Savings  Co.  v.  Currey,  407. 

282  Thlbault  V.  Lennon,  2S3. 

*.««  Sommer  v.  Oliver,  453,  455. 

:J51  State  er  reU  v.  Cook,  379,  381. 

357  State  ex  rel.  v.  Cook,  377,  381. 

350  State  ex  rel.  v.  Cook,  377, 381 . 

361  State  ex  rel.  v.  Cook,  381. 

377  Pruitt  V.  Muldrlck,  353, 367. 

:?78  Pruitt  v.  Muldrick,  358,  857. 

504  Crown  Point  Mining  Co.  v.  Crismon,  864, 867. 

587  Subd.    4,  Newberg  Orchard  Association  v.  Osborn,  870. 

541  Catterlln  v.  Bush,  496,  497. 

5*2  Thlbault  v.  U'nnou,  280,  281. 
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552  8ubd.    3,  Hammer  v.  Downing,  525. 

55tf  Hammer  v.  Downing,  525,  527. 

.m7  Young  V.  Hughes,  586. 

'iM)  Weniem  Savings  t'o.  Currey,  407. 

572  We«t€rn  Savings  Co.  v.  Currey,  407. 

58:{  Portland  v.  Erickson,  8. 

(WO  Hturgls  V.  Baker,  511. 

708  Snbd.    3,  Albert  v.  Salem,  4«0, 479. 

Subd.  12,  Meyers  V.  Dillon,  581,  588. 
>Subd.  15,  Albert  V.  Salem,  475. 
Subd.  24,  Wmiams  v.  (^ulver,  337,  a42,  JMo. 
Subd.  33,  Albert  v.  Salem,  477. 

Aldrlch  V.  Columbia  Railway  Co.  268,  271. 

Subd.    6,  Catterliu  v.  Bush.  496,  501. 

Burrows  v.  Balfour,  488,  493. 

Burrows  v.  Balfour,  488,  498,  4M. 

C-rown  Boint  Mining  Co.  v.  Crismon,  367. 

State  V.  Ogden,  195,  202. 

State  V.  Ogden,  195. 
Williams  v.  (Culver,  340,  Ml. 
Oldenburg  v.  Oregon  Sugar  Co.  565,  871. 

State  V.  Me  Daniel,  161, 164, 176. 

Stat«  V.  Crockett,  76,  78. 
State  V.  Ogden,  1J»5,  2ft'). 
Williams  V.  Culver,  *«),  341. 

Richardson's  Guardianship,  248. 

Thibtiult  V.  Lennon,  282. 

State  V.  Carlson,  19,  26. 

Slate  V.  Carlson,  10,  2;i. 

State  V.  Carlson,  10,  'ii. 

Young  V.  Hughes,  5J»2. 

Richardson's  (luardlanKhip,  2n0. 

Pruitt  V.  Muidrick,  353,  liio. 

State  V.  Carlson,  10,  25. 
Subd.    4,  State  v.  Carlson,  10, 27. 

Portland  v.  Erickson,  1, 10. 

State  V.  Knighten,  63. 

State  V.  Carlson,  28. 
Subd.    3,  Perry  v.  Ghol«<on,  438. 

Portland  v.  Erickson,  1,  «,  10. 
Subd.    8,  State  v.  Carlson,  19,  24. 

State  V.  Carlson,  10,  23. 

Southern  Oregon  Co.  v.  Coos  County,  185,  101,  102. 

Southern  Oregon  Co.  v.  Coos  County,  lh5,  191,  102. 

Richardson's  Guardianship,  255. 

A  Id  rich  v.  Columbia  R*iilway  Co.  264,  277. 

Mt'yers  v.  Dillon,  .j81,  583,  585. 

Se-ssion  Lawh  of  Oregon  Considered  in  This  Volume: 


1870 
1801 

lH9:j 

1895 


i 


1890 


p.  JW,  Sec. 

p.  14,  Sec. 

p.  '26,  Sec. 

pp.  8:},  84,  Sec. 
p.  150,  Sec. 
p.  __      <57, 


9,  Smith  V.  Day,  531,  535. 

1,  Young  V.  Hughes.  586. 

2,  (M-own  Point  Mining  Co.  v.  Crismon,  :^d4,  867. 
2,  State  V.  Carlson,  10,  -fl. 

1,  Brosnan  v.  Harris,  151. 
State  V.  Knighten,  63. 


pp.  556,  577,  Sec.  149,  MattJ4on  v.  Astoria,  578. 
00,  Sec,     7,  St4ite  V.  C^irlson,  19,  20.  29. 


193,  ia">,'  Sec!     6,'  Aldrich  v.  Columbia  Railway  Co.  261. 


p. 

PP-       .  . 

p.         227,  Crown  Point  Mining  Co.  v.  Crismon,  364,  367. 

L  pp.  227,  ^JH,  Sec.     1,  Callerlln  v.  Bush,  496,  407. 
39  OK.— 43. 
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other  crimes. 

AdmlsHibillty  of  Evidence  of  Olher  Ciiinefl.    Bee  Cbijcinal.  Law,  26. 
OVERRULED  CASES.    8a me  afl  Oregon  Cases. 
PAROL  LICENSE.    See  Licenhe. 

PARTIES. 

Joinder  of  Parties  Jointly  Liable  in  Tort. 

1.  Several  Joint  tortfeasorH  may  be  Kued  Jointly  when  tbey  have  united  by 
design  or  act  to  produce  the  injury  complained  of;  but  without  a  comnioo  pui^ 
pofle  or  Joint  act  there  is  no  Joint  liability,  though  the  Injury  was  a  general  reKult 
to  which  the  acts  of  each  contributed :  Smith  v.  Dai/f  581. 

2.  Plaintiff,  a  passenger  on  a  nteamer  of  defendant  navigation  com|iany,  wax 
injuri'd  by  a  rock  thrown  up  by  explosives  used  by  the  defendant  inrtnership. 
The  complaint  alleged  negligence  in  the  company  in  having  its  boat  in  a  danger- 
ous |)osltlon  while  the  blasting  was  going  on,  and  negligence  on  the  part  of  the 
partnership  in  exploding  the  blaftt  while  the  sU^amer  was  so  near.  Ilrldj  that 
there  was  an  Improper  Joinder  of  parties  defendant  and  causes  of  action,  for  which 
a  demurrer  should  be  sustalmni :  Smith  v.  iMiy,  581. 

PARTNERSHIP.    See  Joint  Adventures. 

PATENTS. 

Equity— Specific  Pkrfo km ancr— Interest  in  Unpatented  Device. 

.\  court  of  equity  has  Jurisdiction  to  cora|)eI  the  performance  of  a  parol  con- 
tract to  convey  an  interest  in  letterK  patent.  If  and  when  issued,  for  a  patentable 
device :   Oitu  v.  Cktfflnberry^  414. 

PAYMENT. 

Competent  Evidence  of  Payment— Agent. 

Evidence  that  a  sum  of  money  was  given  to  a  third  person  by  a  debtor  with 
instructions  to  pay  It  to  a  creditor  of  the  latter  Is  not  competent  evidence  of  pay- 
ment, in  the  absence  of  testimony  that  the  third  party  was  the  agent  of  the  cred- 
iU)r:  WiUiamM  v.  Culver,  837. 

PERSONAL  INJURIF^ 

Resulting  From  Nuisance  in  Public  Road.    See  Highways,  2. 

PERSONAL  PROPERTY. 

Chattels  Placed  on  Realty— Mortgages.    See  Fixtures. 

PHRASES.    Same  as  Words  and  Phrases. 

PHYSICAL  EXAMINATION. 

Rape— Examination  Not  Necessary.    See  (Criminal  Law,  34. 

PLACER  MINING  CLAIMS. 

Washing  Debris  on  I^and  of  Ix>wer  Proprietor.    See  Mines,  2,  3,  1. 
Damming  Water— Creating  Irr^ular  Flow.    See  Mines,  1. 

PLEADING. 

(General  Rule  for  CoNSTKriNO  I/OMPlaints. 

1.  A  llk>eral  construction  will  always  be  given  the  allegationK  of  a  complaint, 
when  It  IS  objected  to  afU'r  answering;  while  a  stricter  rule  applies  when  a  de- 
murn»r  Is  pre.scnt<*d  :   MrUntt  v.  Dmcningy  21K;   Crown  C//ele  Co.  v.  Brown^  285. 

2.  Aft4*r  pleading  over  the  allegations  of  a  pleading  should  be  liberally  oon- 
Htnied  in  favor  of  the  pleader;  thus,  where  it  was  doubtAil  whether  a  complaint 
staled  a  cause  of  action  for  the  reasonable  value  of  wrvlces,  or  on  a  ccmtraot  to 
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pay  a  given  sum  fur  stated  work,  and  it  was  not  objected  to  untli  after  the  evi- 
dence was  in,  it  should  l>e  construed  in  favor  of  whichever  theory  was  supported 
by  the  testimony:   West  v.  Eley,  -161. 

Construction  of  Pleading— Money  Had  and  Received. 

8.  A  complaint  alleging  that  plaintiff  paid  defendants  certain  money  to  be 
used  in  performing  a  stated  class  of  coutractSf  that  defendants  never  performed 
or  attempted  to  carry  out  any  contracts  of  any  kind,  but  appropriated  the  money 
to  their  own  personal  use,  is  sufficient,  without  stating  that  an  accounting  had 
b(>en  demanded,  or  (hat  plaintiff  liad  paid  or  tendered  What  the  defendants  had 
(earned,  for  the  complaint  clearly  shows  that  nothing  had  been  earned : 

MeUoU  V.  Downing,  218. 

Complaint— Alleging  All  Itemh  of  Account. 

4.  In  suing  on  an  account  or  any  cause  of  action  consisting  of  several  items 
the  complaint  should  include  all  the  charges  and  set  up  all  the  credits,  whereby 
the  difference,  which  will  be  the  sum  due,  will  be  apparent.  It  is  not  permissible 
under  an  allegation  of  sale,  or  of  money  loaned,  or  of  money  received  to  plain- 
iitVn  use,  where  there  are  items  uu  both  sides  of  the  account,  to  allege  the  differ- 
ence between  the  two  as  the  transaction  constituting  the  cause  of  action,  for  that 
will  be  alleging  a  conclusion  and  not  the  actual  facts:  Hammer  v.  JJomning,50i. 

Pleading  Facts  Constiti'ting  Cache  of  Action— Departure. 

>).  In  an  action  for  money  had  and  received,  to  recover  sums  given  to  defend- 
ants to  invest,  plaintiff  attempted  to  rei'over  only  the  cash  In  fact  invested.  De- 
fendants pleaded  as  set-off  the  sums  credited  as  profits,  and  plaintiff',  in  reply, 
set  up  the  reptiyment  of  such  sums  to  defendants.  Jlefd,  to  constitute  a  departure, 
since  plaintiff  should  have  set  up  the  entire  account,  and  given  credit  for  the 
money  returned  as  profits:   Hammer  v.  Downing,  o(M. 

Complaint  for  Injunction  Against  Fraudulent  Assessment. 

tf.  A  complaint  praying  for  an  injunction  against  a  tax  based  on  an  assess- 
ment that  Is  claimed  to  be  fraudulent  and  arbitrary  must  show  some  collusion 
and  unfair  action  by  the  county  b<Hird  of  equalization,  for  the  assessment  has 
been  reviewed  and  its  fairness  determined  by  that  board,  and  Its  Judgment,  pre- 
sumably unbiased,  has  supersi'ded  that  of  the  assessor.  This  Is  particularly  true 
wliere  the  board  has  heard  the  taxpayer  and  materially  reduced  the  assessment: 

kSouthem  Oregon  Co.  v.  Ooos  County,  IHo. 

Injunction  Against  Void  Judgment— Pleading. 

7.  A  party  against  whom  a  default  Judgment  has  been  rendered  that  is  void 

for  want  of  Jurisdiction  over  the  person  sued,  seeking  to  enjoin  the  eiifoivement 

of  such  Judgment,  must  both  plead  and  prove  that  there  Is  a  meritorious  defense 

to  the  action  on  which  the  Judgment  is  based,  that  there  is  no  adequate  remedy 

at  law,  and  that  the  Judgment  was  not  taken  through  neglect: 

yfeinert  v.  Harder,  tMX). 
Complaint  to  Knjoin  Replevin  Judgment. 

8.  A  bill  foran  injunction  against  the  enforcement  of  a  Judgment  in  a  replevin 
action  does  not  state  a  cause  of  suit  unless  it  alleges  thai  plaintilf  in  the  replevin 
action  was  not  entitled  to  the  posKesMlon  of  the  |)ersonalty  In  question  when  that 
action  was  commenced  :   Meincrt  v.  Harder,  (jOO. 

Complaint  in  Quo  Warranto— District  Attorney's  Signature. 

!♦.  Under  Hill's  Ann.  Laws,  g  A'jT,  providing  that  an  action  at  law  may  be 
maintained  in  the  name  of  the  state  on  the  information  of  the  prosecuting 
attorney,  or  on  relation  of  a  private  party,  iigalnst  any  person  who  shall  intrude 
int'O  or  unlawfully  hold  any  public  ofllce;  and  section  350  declaring  that  the 
acthm  shall  be  commenced  and  prosecuted  by  the  prosecuting  attorney;  and 
section  5J61  providing  that,  when  an  action  is  on  the  relation  of  a  private  party, 
the  pleadings  shall  be  verified  by  the  relator,  and  in  all  other  cases  by  the  prose- 
cuting at  t^irney,  the  proceeding  mu**t  l3e  commenced  by  the  prosecuting  attorney, 
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Hnd  the  complaiut  must  either  be  Nigned  by  him  or  contain  appropriate  allega- 
tions that  he  commenced  and  prosecuted  the  action:  State  ex  rel.  v.  fhok,  877. 

Qfo  Warranto— Alleging  Q^rALiFiOATioNs  of  Claimant. 

lU.  in  a  proce<Hllng  to  oust  an  occupant  of  a  public  office  and  to  declare* 
another  pc^rsou  entitled  thereto,  it  must  appear  from  the  complaint  that  the  per- 
son claiming  the  office  18  legally  qualified  to  hold  it:  Stale  ex  rel.  v.  C\>ok,  877. 

(^)M PLAINT— Claim  to  Possession  Under  a  Lien. 

11.  Where  a  special  right  to  another's  property  Is  claimed  under  a  lien,  tlie 

lien  niuKt  be  pleaded,  and  can  not  be  shown  under  a  general  denial : 

Mellott  V.  Dnwniny^  21«. 
Pleading  Compliance  with  an  Award. 

12.  Where  an  award  Is  intended  simply  to  fix  the  value  of  certain  property 
for  the  purjiose  of  some  tmnsaction  to  be  thereafter  completed  between  tiie  par- 
ti(>K,  there  must  beat  least  un  ofler  to  carry  out  the  proposed  transaction  b(>forean 
action  e^n  l>e  maintaine<l  on  the  award  :  ParrUh  v.  Higinbotham,  6HH. 

Answer— Plea  of  Consent. 

18.  Where  a  riparian  owner  sued  for  injuries  occasioned  by  her  land  being 
flooded  by  the  unskillful  manner  In  which  defendant  floated  logs  down  a  stream, 
an  answer  that  the  logs  were  deposited  on  the  banks  and  in  the  stream  along 
plaintifTs  laud  under  a  parol  license  from  plaintiff,  Is  not  a  plea  that  plainUIT 
consented  to  the  manner  in  which  the  work  was  done: 

Hunter  v.  Orande  Rmide  Lumber  Cb.  44iJ. 

.\NMWER— Sufficiency  of  Denial. 

14.  In  an  action  for  money  had  and  received,  the  complaint  alleged  **  that  at 
various  times  plaintiff  advanced  and  paid  to  defendants  *  *  n  divers  sums 
of  money,  to  be  used  and  invested  by  them  in  the  purchase  and  sale  of  grain  or 
(K)rk:  ♦  •  ♦  that  defendants  did  not  purchase  ♦  *  ♦  or  otherwise*  use  or 
Invest  said  sums  for  or  on  account  of  plaintiff."  The  answer  denied  "that  at 
various  ♦  *  «  t)r  other  times  or  ever  ♦  *  ♦  plaintiff  advanced  or  paid  to 
defendants,  *  •  ♦  oreither  of  them,  divers  or  any  sums  of  money,  *  ♦  ♦  to 
Ik*  used  or  invested  by  defendants,  or  either  of  them,  in  the  purchase  and  sale  of 
IN>rk  or  grain  for  said  plaintiff,  or  on  his  account,  ^  *  *  *  or  any  other  snm  or 
sums  whatever,'  and  deny  that  during  said  period,  or  at  any  other  time,  defend- 
ants, for  or  on  account  of  plaintiff,  did  not  ust^  and  Invest  any  or  all  sums  uf 
money  received  by  them  for  or  on  account  of  plaintiff,  in  accordau<*e  with  the 
diru(!lion8  and  instructions  of  plaintiff  with  rc>ference  to  the  use  and  investment 
thereof."  HeM^  that  though  the  answer  did  not  specifically  deny  that  defendants* 
did  not  purchase  or  sell  gniln  or  pork  for  pbiintiff,  and  was  evasiveon  that  point. 
It  did  deny  the  receipt  of  "any  sum  or  sums  whatever,"  which  put  plain  tiff  to  the 
proof,  not  only  of  the  payment  of  the  money,  but  of  the  purpose  f€>r  which  It  was 
paid  :   Hammer  v.  Downing^  fiOi. 

Departure— Appropriation  and  Riparian  Ownership  of  Water. 

lo.  Then'  Is  a  departure  between  a  complaint  alU^ginga  right  to  a  given  quan- 
tity of  water  ftx>m  a  strt»nm  by  appropriation,  and  a  reply  claiming  a  right  to  the 
same  water  by  riparian  proprietorship :  Brown  v.  linker^  m. 

Departure— Action  for  Goods  Sold— Fraud. 

H».  Where  an  action  Is  brought  to  recover  the  value  of  gobds  sold  and  deliv- 
ered, and  the  defendant  pleads  that  they  were  purchased  under  a  special  contract, 
by  the  ti-rms  of  whicli  the  price  is  not  due,  a  reply  alleging  that  the  siiecial  con- 
tmct  was  pro<Mir»»d  through  fraud  is  not  a  departure: 

Orown  Cf/cfe  Co.  v.  Brotrn^  28.>. 

I^KPARTURE- Money  Had  and  Received. 

17.  In  an  action  for  money  had  and  roc'ftlved,  plaintiff  alleged  the  paymentof 
eertJiln  sums  to  defendant  for  hiv<>stment,  which  tlie  latter  had  retained  to  bis 
own  use.    Defendant  ans%Vi'r€Hl  that  the  money  had  bwn  invested  and  snndrj' 
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profits  therefrom  |)ald  t4)  plaintit)',  which  were  pleaded  as  aset'-ott'.  riaintitf  re- 
plied statinjBf  that  all  profits  had  been  returned  to  defendant  for  reinvestment, 
and  again  prayed  Judgment  for  the  amount  of  the  original  investment.  Held^ 
that  the  replication  waM  not  in  support  of  the  complaint,  but  a  departure: 

Hammer  v.  I^wniny^  504. 

18.  In  an  action  for  money  had  and  receivwl,  the  ansM'cr  set  up  certain  pay- 
ments made  by  defendants  to  plAlntiffat  his  reiiuest,  without  consideration,  and 
the  reply  alleged  that  such  payments  had  l>een  been  fully  n*pald.  Plaint  I  fl's  ex- 
hibits showed  that  he  had  not  included  In  his  complaint  all  the  sums  paid  by  him 
to  defendants  In  the  same  dealings  out  of  which  his  demand  anjse,  and  the  pur- 
pose of  the  reply  was  to  sc»t  ofr  such  as  were  not  Included  against  the  payments 
alleged  to  have  Invn  made  by  defendants.    HeUI^  to  constitute  a  depjirture: 

Hammer  v.  Downing^  iiM. 

19.  The  accounts  betwe<*n  the  parties,  showing  all  the  iiaymentsof  cash  of 
plaintiff  and  the  credits  of  profit  on  the  credit  side,  there  being  no  attempt  to 
specify  any  certain  credits  as  indicating  the  identical  money  paid  by  plaintiff, 
were  not  competent,  since  they  tended  to  establish  a  reply  which  constituli's  a 
departure  from  the  ground  taken  in  the  complaint :  Hammer  v.  Downing^  ri04. 

20.  A  reply  setting  up  fraud  and  mistalce  as  defenses  to  allegations  of  accoun  i- 
ing  and  settlement  In  the  answer,  pleaded  as  a  bar  to  plaintlfl'*s  recovery  in  an 
action  for  money  had  and  received,  is  not  a  departure:  Hammer  v.  IJonming^  oOl. 

Kffect  of  Okdeu  Allowing  Pleading  to  kk  Filed. 

21.  In  an  action  for  money  had  and  rectal ved,  the  amended  answer  having  set 
up  certain  accountings  and  settlements,  the  court,  for  the  purpose  of  expediting 
the  trial,  entered  an  order  granting  plalntif}'  leave  to  file  a  reply  setting  up  defenses 
of  fraud  and  misttike  against  the  settlements,  and  directing  the  former  reply  to  be 
taken  and  deemed  as  so  amended.  Held,  that  it  must  be  assuminl,  not  only  that 
the  replication  was  amended  In  the  partitrular  designated,  but  that  the  defense 
was  well  stated,  not  only  by  the  averment  of  conclusions,  but  of  facts  fn>m  which 
the  conclusions  might  \ye  drawn  :  Hammer  v.  Downing,  /30I. 

Demurrek  to  Reply. 

22.  Under  S(»ction  70  of  HilPs  Ann.  Laws,  a  demurrer  to  the  reply  as  a  whi>le 
can  not  be  sustained  unless  the  entire  document,  both  denials  and  new  matter, 
is  bad :  Brotvn  v.  Jiaker,  «>. 

Demurrer  to  New  Matter  in  Reply. 

23.  Under  HllPs  Ann.  Laws,  g  70,  providing  that  the  defendant  may  demur  to 
any  new  matter  contained  in  the  rc^ply,  when  such  matter  is  notasnftlcient  reply 
to  the  facts  stated  in  the  answer,  a  demurrer  challenging  the  entire  reply  for  the 
insufflciency  of  new  matter  c<intained  therein  was  properly  overruled,  and  a 
separate  demurrer  to  the  new  matter  because  it  did  not  state  a  cause  of  suit  was 
also  properly  overruled :  Brown  v.  Baker,  iib. 

Dehuureu  to  Complaint— Examining  fSUMMON8. 

24.  Where  a  complaint  was  demurred  to  on  the  ground  that  the  action  was 
barred  by  limitations,  It  was  not  proper  to  consider  the  return  of  tiie  ofilceron  the 
summons  in  connection  with  the  complaint  to  ascertain  when  the  action  was 
properly  commenced:  Smith  v.  Dai/,  •>'Ji- 

Amending  Pleading  During  Trial— Dlscretion. 

25.  In  an  action  of  damages  for  injuries  occasioned  by  an  unlawful  excava- 
tion in  a  public  road,  where  the  answer  tacitly  admitted  that  defendant  had 
made  the  excavation,  it  was  not  an  abuse  of  discretion  to  refuse  an  application 
during  the  trial  to  amend  by  adding  a  denial  that  defendant  made  the  excava- 
tion and  an  allegation  that  it  was  made  by  a  contractor  for  defendant. 

Xosh'r  V.  {\)o»  Bay  R.  li.  C\>.  til. 
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Amending  Complaint— New  Cause  of  Action. 

26.  In  an  action  for  money  had  and  received,  amending  a  complaint  charging 
.the  receipt  of  money  to  be  URed  in  the  purchase  and  sale  of  "grain,  namely, 

wheat,"  so  as  to  read  "  grain  or  pork,"  to  conform  to  the  facts  proved  on  the  trial, 
was  not  erroneous,  as  Introducing  a  new  cause  of  action : 

Hammer  v.  Downing^  50-f . 
Motion  to  Strike  Out  Part  of  Reply. 

27.  Under  Hiirs  Ann.  Laws,  I  79,  providing  that  "sham,  frivolous,  and  Irrele- 
vant replies  may  be  stricken  out"  on  motion,  the  entire  reply  must  be  moved 
against;  the  statute  does  not  contemplate  a  motion  to  strike  out  a  part  of  a  reply, 
and  such  motions  should  be  overruled  :  Brown  v.  Baker ^  «6. 

Time  for  Filing  Motion. 

28.  When  a  time  is  prescribed  within  which  a  motion  is  to  be  filed,  It  must 
be  filed  within  that  time  or  it  may  be  disregarded :  Stats  v.  Mc Daniel,  Itfl. 

Agreement  Between  Pleadings  and  Proofs. 

29.  Parties  must  prosecute  or  defend  l^al  proceedings  on  the  grounds  set 
forth  in  their  pleadings,  and  should  not  be  permitted  to  present  other  grounds 
of  recovery  or  defense :  Mellott  v.  Doivning,  218. 

80.  A  complaint  counting  on  the  reasonable  value  of  services  may  be  sup- 
ported by  evidence  of  a  contract  for  the  amount  demanded,  and  the  latter  will  be 
construed  to  be  the  reasonable  value,  this  to  the  accomplishment  of  substantial 
Justice :    Wettt  v.  Eley^  461. 

31.  The  proofs  must  always  support  the  claims  of  the  complaint  and  the  plain- 
tlflT  must  recover  on  the  theory  of  his  complaint  or  not  at  all : 

OaUerJin  v.  Biuh,  496. 

32.  It  is  not  competent  to  examine  or  cross-examine  witnesses  on  matters  not 
in  Issue  under  the  pleadings— proofs  must  follow  the  lf:sues: 

Oldenburg  v.  Oregon  Sugar  C\),  564. 

33.  In  an  action  for  money  had  and  received,  to  recover  sums  given  to  defend- 
ants to  invest  in  grain,  plalntiflT  attempted  to  recover  only  the  cash  In  ftict  in- 
vested, irrespective  of  profits  reinvested.  Defendants  pleaded  as  set-oflT  the  sums 
credited  as  profits,  and  plaintlfi*  In  reply  sot  up  the  repayment  of  such  sums  to 
defendants.  HeM^  that  the  accounts  between  the  parties  showing  all  the  pay- 
ments of  cash  by  plaintifi*,  and  the  credits  of  profits  on  the  credit  side,  there  being 
no  attempt  to  spiHslfy  any  certain  credits  as  indlcallng  the  Identical  money  paid 
by  plaintifl*,  were  incompetent,  since,  though  they  had  a  tendency  to  prove  the 
allegations  of  the  complaint,  they  proved  too  much,  the  aggregate  of  the  de- 
mands on  the  credit  side  being  so  largely  in  excess  of  the  amount  sued  for  as  to 
show  a  difierent  demand  amounting  to  a  variance :  Hammer  v.  Douming,  504. 

Aider  by  Verdict— Waiving  Deb'ective  Allegation. 

84.  Though  an  allegation  of  a  complaint  or  answer  may  be  indirectly  or  in- 
completely stated,  it  may  still  be  sufiflcient  to  support  a  verdict,  and  if  it  has  been 
answered  or  replied  to,  the  defect  Is  waived;  as  an  example,  in  an  action  by  a 
broker  to  recover  commissions  for  selling  property,  an  allegation  that  a  certain 
contract  on  that  subject  was  made  on  a  given  day,  followed  by  a  further  allega- 
tion that  at  a  subsequent  date,  "and  while  said  contract  between  plaintifi^  and 
defendant  was  still  in  force,"  the  defendant  violated  it,  is  sufficient  after  answer, 
though  it  would  have  been  more  elegant  and  complete  to  have  distinctly  stated 
the  duration  of  the  contract:  Hughes  v.  McCuUougK  872. 

35.  In  an  action  by  a  broker  to  rwover  commissions  lost  by  reason  of  his 
principal's  sale  of  the  property  in  alleged  violation  of  the  contract,  the  cora- 
philnt,  nlh'ging  plaintlfi's  exclusive  right  to  procure  a  purchaser,  did  not  allege 
that  such  right  was  to  continue  for  any  particular  time,  but  averred  that  the  con- 
ti-act  was  entered  into  July  1,  IIMX),  and  that  on  the  fourteenth  of  thai  mouth. 
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"and  while  said  contract  betw(>on  plaintltr  and  defendant  wslr  Htili  in  force,  the 
plaintiff*  procured  a  pur<;tiaKer,"  etc.  Held,  that  defendant,  after  a  demurrer  to 
the  complaint  liad  been  overruk*d,  bavinfi:  answered  over,  thereby  waived  the  do 
fective  averment  in  the  complaint,  tlie  allegration,  though  imperfect  in  form,  being 
RUfHcient  to  support  a  Judgment  in  favor  of  plaintiff:  Hxighes  v.  McCallough^  372. 

8UFFICIKNCY  OF  TKCHNirAI.  OlUKCTIONS— WaIVKR. 

86.  ObJectlouH  made  or  advantages  claimed  upon  purely  technical  grounds 
must  always  be  accompanied  by  rixhsIHc  RtatementM  of  the  reasons  on  which  they 
are  based :  Brown  v.  BcUeerj  66. 

PONDS  as  Part  of  the  Realty.    See  Waters,  25. 

PORTLAND  CHARTER.    See  Er  parte  Wygant,  42«. 

PORTLAND  ORDINANCES. 
9188,  Ex  parte  Wygant,  482,  485. 

POSSESSION. 

Right  of  One  in  Possession  to  Sue  in  Equity.    Sw  C|r  iktixi*  Title. 

POSTPONEMENT  of  Trial.    Same  as  Continuance. 

POWER  OF  COURT. 

(Ircult  Court— Amending  Decree  After  Term.    See  Coi'Rts,  8. 
County  Court— Exercising  Equitable  Powers.    Se<»  Coi^rth,  1,  .>. 

PRACTICE  IN  SUPREME  COURT. 

When  Mandate  May  Issue.    See  Court8,  (». 
When  Judgment  May  be  Entered.    See  Courth,  «. 
Time  Allowed  to  File  Cost  Bill.    See  Costs,  0. 

PRESCRIPTION. 
Kind  of  Possession  Necessary  to  Establish.    See  Adverse  Possession,  1. 

PRJ^UMPTION 

That  Trial  Court  Exercised  Sound  Discretion.    See  Appeal,  H. 
Error  is  Supposed  to  Have  Been  Prejudicial.    See  Appeal,  9. 
As  to  Receipt  of  Letter  Rc^gularly  Mailed.    Eee  Evidence,  8. 
As  to  Ett'ect  of  Error— Record  on  Appeal.    See  Appeal,  9. 
As  to  Reasonableness  of  Municipal  Ordinance.    See  Evidence,  6. 
As  to  Ownership  From  Common  Reputation.    Sec  Evidence,  7. 

PRINCIPAL  AND  SURETY. 

Surety— Effect  of  Failure  to  Proceed  Against  Principal. 

1.  The  failure  or  refusal  of  a  creditor  to  proceed  against  the  principal  debtor 
upon  the  request  of  the  surety  does  not  discharge  the  liability  of  the  latter : 

Rockwell  v.  Portland  Savings  Bank^  241. 

Extension  of  Time— Dlscharue  of  Surety. 

2.  An  agreement  between  a  crcKlltor  and  his  debtor  for  an  exten  tion  of  time  of 
payment  for  a  dellnite  period,  on  a  valuable  consideration,  but  with  the  consent 
of  a  surety,  win  not  discharge  the  latter:  Roektoell  v.  Portland  6iavitu/»  Bank,'Ml. 

Giving  Indemnity  by  Principal. 

8.  Where  a  surety  on  a  note,  which  the  maker  failed  to  pay  when  due,  gave 
the  payee  sufficient  money  to  satisfy  the  note,  with  the  understanding  that  It 
should  not  be  considered  as  a  payment,  but  merely  as  an  indemnity  against  loss, 
and  that  the  payee  should  prosecute  an  action  against  the  maker  in  his  own 
name,  but  at  the  expense  and  for  the  use  and  benefit  of  the  surety,  such  iudemni- 
flcation  was  not  a  payment,  so  as  to  destroy  the  payee's  right  of  action  against 
the  maker:  Brown  v.  Whittington,  800. 
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PRIVATE  BOOKS. 

Competency  of  as  Evidence.    See  Evidence,  19. 

PROBATE  COURTS. 

Control  of  Over  Settled  Accounts  of  Guardians.    See  Courts,  4. 
Control  of  Over  Uncomplet^ed  Trust.    See  Courts,  o. 
Equitable  Jurisdiction  of.    See  Courts,  4,  5. 

PROCESS. 

Evidence  of  Issuance  of  Summons  by  Justice.    See  Justicks  of  Peace,  I. 
Sufficiency  of  Summons  on  (Collateral  Attack.    See  Judgments,  8,  ». 

PROMISSORY  NOTES.    Same  as  Bili*s  and  Notes. 

PROVINCE  OP  COURT  AND  JURY. 

Disputed  Questions  of  Fact  are  for  the  Jury.    See  Trial,  14, 15, 16. 

PUBLIC  IMPROVEMENTS. 

Injunction  After  Completion  of  Work.    See  MuN.  Corp.  8,  4. 

PUBLIC  LANDS. 

Enjoining  Trespass  Against  Water  Rights. 

1.  Courts  of  equity  will  enjoin  mere  trespassing  on  public  lands  occupied  by 
actual  settlers  when  the  threatened  Injury  affects  the  substance  of  the  estate, 
without  waiting  for  an  adjudication  of  the  title  at  law— and  this  rule  applies  alike 
to  mining  and  water  rights :  Browning  v.  LewiSy  II. 

Adverse  Possrssion  of  Public  I^ands— Government  Title. 

2.  The  entry  upon  and  continued  occupation  of  land,  followed  by  an  attempt 
to  obtain  title  thereto  through  the  land  department  of  the  gcneial  government, 
is  an  admission  that  the  title  is  in  the  United  States,  and  such  settler  will  not  after- 
wards be  permitted  to  claim  against  the  holder  of  the  government  title  that  the 
proceedings  before  the  land  department  were  not  a  recognition  of  the  original 
title:  Altschul  v.  O'NeiU,  316. 

Road  Grant— Approval  by  Secretary  of  Interior. 

3.  Under  Act  of  Cong.  July  5,  1866,  (14  Stat.  89,  c.  174,)  granting  to  Oregon  to 
aid  in  the  construction  of  a  military  wagon  road  certain  sections  of  land  to  be 
selected  from  the  public  domain,  and  Act,  Cong.  June  18, 1874,  (IS  Stat  80,  c.  305,) 
providing  for  the  issuance  of  patents  for  such  lands  to  the  state  or  its  grantee, 
and  Rev.  Stat.  H  441,  4M,  and  '2478  in  reference  to  the  duties  of  the  secretary  of  the 
Interior  and  the  commissioner  of  the  general  land  oflfice,  the  title  to  the  lands 
selected  under  the  grant  did  not  pass  from  the  government  until  the  selection 
was  approved  by  the  secretary  of  the  interior :  AlUchul  v.  O^Neilly  315. 

Judicial  Notice  of  Public  surveys. 

4.  Under  Hill's  Ann.  Laws,  g  708,  subd.  3,  directing  courts  to  take  Judicial 
notice  of  the  public  acta  of  the  legislative,  executive,  and  Judicial  departments  of 
the  state  and  federal  governments,  courts  will  take  notice  that  a  township  was 
divided  by  the  surveyor  general  Into  sections,  and  that  donation  land  claims  sur- 
veyed under  his  direction  are  numbered  consecutively :  Albert  v.  SaletUt  16«J. 

PUBLIC  ROADS.    Same  as  Highways. 

PUBLIC  SURVEYS. 

Rule  In  Establishing  Lost  Lines.    See  Boundarie.s,  1. 
Effect  of  Prior  Completion  of.    See  Boundaries,  2. 
Judicial  Notice  of  Publl«,I>aws.    See  Evidence,  2. 

QUALIFICATION  OF  JUROR. 

Effect  of  Previous  Opinion  on  Competency  as  Juror.    See  Jury. 
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QUESTION  FOR  JURY. 

See  Nkoligenoe,  8. 
See  Trial,  14, 15, 16. 

QUIETING  TITLE. 

PO.HSESSION  TO  MAINTAIN  SUIT. 

1.  Under  Section  5W  of  Hlirs  Ann.  LawH,  as  amended  by  Laws,  18W,  p.  227, 
providing  that  "any  person  claiming  an  interest  in  real  estate  not  In  the  actual 
poMsossion  of  another  may  maintain  a  suit  In  equity  against  another  who  claims 
an  Interest  or  estate  therein  adverse  to  him,  for  the  purpose  of  determining  such 
conflicting  or  adverse  claims.  Interests,  or  estates,"  a  person  in  possession  of  real 
property  may  maintain  a  suit  to  quiet  his  title  against  another  who  Is  asserting 
an  adverse  claim  thereto:   Ormon  Point  Mining  (\i.  v.  Crimnon^  3«l. 

2.  Where  defendants,  deeming  a  mine  forfeited  by  plaintiff,  located  the  same 

ground,  and  plaintiffs  subsequently  commenced  worlc  thereon,  and  a  few  days 

later  defendant  also  began  work,  plaintiff  could  maintain  an  action  under  Hill's 

Ann.  Laws,  I  504,  giving  a  suit  in  equity  to  one  in  possession  of  real  estate  to  settle 

an  adverse  claim  thereto,  and  he  need  not  resort  to  ejectment  : 

Orov*n  Point  Minintj  Co.  v.  Orixmon^  H(M. 
QUO  WARRANTO. 

Title  to  Office— Practice—Complaint. 

1.  Under  Hiirs  Ann.  Laws,  g  357,  providing  that  an  action  at  law  may  be 
maintained  in  the  name  of  the  state  on  the  information  of  the  prosecuting 
attorney,  or  on  relation  of  a  private  party,  against  any  person  who  shall  intrude 
Into  or  unlawfully  hold  any  public  office;  and  section  8o0  declaring  that  the 
action  shall  be  commenced  and  prosecmled  by  the  prosecuting  attorney  ;  and 
section  8«l  providing  that,  when  an  action  Is  on  the  relation  of  a  private  party, 
the  pleadings  shall  be  verified  by  the  relator,  and  in  all  other  cases  by  the  prosf*- 
cutlng  attorney,  the  proceeding  must  be  commenced  by  the  prosecuting  attorney, 
and  the  complaint  must  either  be  signed  by  him  or  contain  appropriate  allega- 
tions that  he  commenced  and  prosecuted  the  action:  State  pt  rel.  v.  Oook,  877. 

Alleging  Qualifications  of  Claimant. 

2.  In  a  proceeding  to  oust  an  occupant  of  a  public  office  and  to  declare 
another  person  entitled  thereto.  It  must  appear  from  the  complaint  that  the  pc^r- 
son  claiming  the  office  Is  legally  quail  tied  to  hold  it:  Stuie  cr  rel.  v.  Cook,  "Ml. 

RAILROADS. 

Excavation— Lateral  Support.  ^ 

1.  The  general  rule  that  an  adjoining  proprietor.  In  excavating  on  his  own 
land,  removes  the  lateral  support  to  his  neighbor's  soil  at  his  peril,  regardless  of 
«»re  or  negligence,  applies  als<i  to  railroads :    Moaier  v.  Oregttn  Navigation  Co.  25IJ. 

Use  of  Expression  Straight  Cut  and  Fill. 

2.  The  use  and  meaning  of  the  expression,  "straight  cut  and  till,"  as  applied 

\jo  railroad  construction,  is  here  much  discussed  and  commented  upon. 

Aldrich  v.  (.\}luinhin  Railway  (h.  2ti1. 
KAPE.  ' 

Necessity  of  Corroborating  Evidence.    See  Criminal  Law,  13. 
Continuance— Material  Witnesses— Discretion.    See  Criminal  Law,  20. 
Necessity  of  Alleging  Age  of  Defendant.    See  Criminal  Law,  (i. 
Necessity  of  Proving  Age  of  Defendant.    See  Crininal  Law,  27. 
Complaint  by  Prosecutrix  May  be  Shown.    See  Criminal  Law,  ifi. 
Showing  Physical  Examination  of  Prosecutrix.    See  Criminal  Law,  H4. 
Showing  Previous  Unchastlty  of  Prosecutrix!    See  Criminal  I^aw,  12. 
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receiverh. 

KlFHT  OF  HECURBD  C'KBDITORS  TO  DIVIDENDS. 

1.  A  secured  creditor  may  prove  his  entire  claim  against  an  Insolvent  estate*, 
whether  in  the  hands  of  a  receiver  or  an  assignee,  irrespective  of  his  security : 

Rockwell  V.  PwUand  Savinfft  Bank,  •241, 

PKOHKIETY  of  a   RECEIVER.SHIP  FOK  MONEY. 

2.  Where  the  object  of  a  suit  is  to  establish  a  lien  on  a  fund  and  to  secure  it« 
disbursement,  a  receiver  should  not  be  appointed,  but  the  flnai  order  should  direct 
the  fund  to  be  paid  into  court  to  be  distributed  by  the  clerk : 

Young  v.  HugheM^  oM. 
RECORDS. 

Amending  Decree' After  End  of  Term.    See  ('ourth,  :i. 

REFERENCE. 

Offering  Documentary  Evidence. 

1.  In  equity  cases  documentary  evidence  need  not  be  offered  before  the 
referee,  but  may  be  flrst  produced  at  the  final  hearing: 

Croum  Point  Mining  (Jb.  v.  f  W*»io»,  :<HJ. 

OFFERINf}   DOCI'MENTARY   EVIDENCE— HTATUTBH. 

2.  Laws,  ]h03,  p.  20,  providing  that  on  a  hearing  by  a  referee  all  doc^umentary 

evidence  shall  be  incorporated  in  his  report,  dm»s  not  re<iuire  all  such  evidence  to 

bv  offered  before  the  referee,  and  a  party  may  put  in  his  documentar>*  evidence 

on  the  final  hearing,  though  it  had  not  been  offered  before  the  referee: 

f  Vo»/fi  Paint  Mining  f to.  v.  rWjniion,  8W. 
HKHEARING. 

Expense  of  ('opies  of  Petition  for  Rehearing.    See  Comth.  1.'). 

REMARKS  OF  COURT  AND  (X)UNSEL. 

Curing  Error— Statements  by  Judge.    See  Appeal,  14-17. 

Improper  Remarks  by  Counsel— Instructions.    Siv  Criminal  Law,  15,  Uk 

REMEDY  AT  LAW.    Set*  Equity. 

REMOVAL  OF  CAUSES. 

Removal  of  Causes— Election  of  Remedie.s. 

A  Joint  and  several  action  ex  delicto  may  be  removed  to  the  federal  courts 
by  nonresident  defendants,  and  the  plaintiff  may  elect  to  try  the  entire  cas(>  in 
that  forum  or  to  consent  to  a  severance :  Smith  v.  IJaj/,  iiSl. 

REMOVING  CLOUD  From  Title. 

Right  of  Person  In  Poss^^sxion  to  Sue.    S«>  tiuiETiNO  Title. 

RENTING   ON   SHARES. 

Ett'ect  of  Lease  for  Part  of  Crop.    Stn*  Landlord  and  Tenant,  :i. 

REPEAL  By  Implication.    See  STATUTPiS,  I,  2,  H. 

REPLEVIN. 

Sufficiency  of  Descriition. 

Where  property  sought  to  be  recovered  as  personalty  liad  been  built  into  u 
tramway,  the  description  of  it  as  "steel  rails,  spikes,  bolts,"  etc.,  is  sufficient,  as 
It  is  only  necessary  to  describe  it  so  that  It  may  be  determined  what  property  is 
Involved :  Albermn  v.  Elk  Greek  Mining  Co,  552. 

REPLY. 

Motions  to  Strike  Out— Meaning  of  Statute.    See  Pleading,  27. 
Demunvrs  to  Replies— Statutory  Meaning.    See  Pleading,  22,  23, 
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REPORTEll'S  NOTES. 

Cost  of  Extending  Allowed  In  Supi-eme  Court.    See  Costs,  11. 

REPUTATION. 

(?ro88-examlnation  of  WltneBsee  as  to  Reputation  of  Aoeused— When  Gen- 
eral Reputation  of  Accused  Maj'  be  Attacked.    See  Ckim.  Law,  8,  U. 
Showing  General  Rt>putatlon  of  a  Witness.    See  Witnesses,  14. 

RESCISSION. 

Fraudulent  Sale— Returning  Bills  Given  by  Purchaser.    See  Salks,  2. 
Returning  Consideration— Failure  to  Perform.    See  Vend,  and  Pur.  2. 

RES  JUDICATA.   See  Judgments,  4, 5. 

REVIEW.    Same  as  Writ  of  Review. 

REVISED  STATUTES  OF  THE  UNITED  STATES. 

441  Altschul  V.  Clark,  815,  32fi. 

4o8  Altschul  V.  Clark,  31.%  327. 
2079  State  V.  CV>lumbla  George,  134. 
214.'>  Stat4-  V.  Columbia  George,  129, 130, 133. 
214tf  Stato  V.  Columbia  George,  129, 130,  133.' 
2478  Altschul  v.  Clark,  315,  327. 

I  Supp.  Rev.  Stat.,  p.  482,  c.  341,  'i  9,  State  v.  Columbia  Geoi-gi',  127,  l.W,  I3IJ. 

See,  also.  United  States  Statuti-s. 

RIPARIAN  RIGHTS. 

Right  of  Bank  Owner  to  Control  Flow  of  Stream.    See  Watek.s,  14. 
W^hat  Li^nds  are  Riparian  and  When.    Set^  Wateils,  15. 
Watershed  not  a  Limit  of  Rlparlanism.    See  Waters,  Itt. 
Right  of  Riparian  Ownership  is  Incompatible  With  the  Right  of  Appropria- 
tion.   See  Waters,  8. 

ROADS.    Same  as  Highways. 

KOBBERY. 

Dangerous  Weaptni— Sufficiency  of  indictment.    Se<*  Criminal  Law,  5. 

RULES  OF  COURT. 

Affirming  for  Failure  to  B^ile  Brief; 

1.  Where  appellant  has  failed  to  comply  with  the  rules  of  court  regulating 
the  serving  and  filing  of  briefs,  and  no  excuse  Is  ottered  for  the  omission,  the 
Judgment  appealed  from  will  be  affirmed  on  motion:  State  \\  Iforn^  152. 

Transcript— Cost  of  Copying  Unnecessary  Papers. 

2.  Parties  will  not  be  permitted  to  tax  as  a  disbursement   the  ex^jense  of 

copying  into  the  transcript  unnecessary  papers.    Under  Rule  2  only  those  papers 

should  be  Included  that  are  connected  with  some  question  raised  by  the  appeal, 

and  Rule  21  forbids  ta.xing  the  expense  of  any  unn(K>essary  matter: 

Albert  v.  Salem^  4«0. 
Cost  of  Unnece.ssary  Papers  in  Abstract. 

3.  Under  Rule  4  of  the  Supivme  Court  (35  Or.  587,591),  the  abstract  of  the 

record  must  not  contain  papers  that  arc  unnecessary  to  an  understanding  of  the 

questions  involved  in  the  appeal— as,  for  example,  an  original  pU^dlng  that  has 

been  superseded  by  an  amended  one — and  the  cost  of  printing  such  matter  will 

niU  be  allowed  as  a  disbursement.  Rules  .iH  and  24  (35  Or.  587,  dOci) : 

Hammer  v.  Downinyj  501. 
Authority  for  Taxing  Costs. 

4.  The  clerk  of  the  supreme  court  does  not  derive  his  authority  to  allow  or 
disallow  costs  and  disbursements  from  the  opinion  in  a  case,  but  from  the  gen- 
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cral  statutes  and  the  rules  of  court,  so  that  the  abscoce  frr)m  aii  opinion  of  a 
direction  on  that  subject  is  not  controlling— but  when  the  court  exercises  it«  pnv 
rogative  and  directs  the  allowance,  it  will  bind  the  cleric : 

Hammer  v.  Douming^  rjW. 
Discretion  Upon  (Ibantino  New  Trial. 

0.  The  discretion  vested  in  the  supreme  court  by  S(H;tiou  .jd2  of  HilPs  Ann, 
Laws,  as  to  the  ullowanco  of  costs  in  cases  wliore  a  new  trial  is  grantAxl  has  been 
oxi>rc.isod  by  tlio  adoption  of  Rule  25  (:J5  Or.  587,  003),  and  no  special  dire<'tlon  is 
necessary  in  such  cases :  Hamun*r  v.  Downinu^  #504. 

Rule  for  Fixing  Coht  of  AB.sTKArT  and  Brief. 

U.  Rule  23  of  the  Supreme  Court,  allowing  a  prevailing  juirty  the  actual  cost 
of  printing  his  abstract  or  brief,  not  exceeding  certain  limits,  taken  in  connec- 
tion with  Section  fjoT  of  Hill's  Ann.  Laws,  requiring  a  claimant  of  costs  and  dls- 
bursementA  to  file  an  amended  verified  statement,  if  the  claim  Is  objected  to, 
requirt^s  the  amended  verified  stiitement  to  be  more  than  a  pleading.  It  must  Ik* 
sufficiently  in  detiiil  to  make  out  a  prima  jacie  case  over  the  objections: 

Youn(j  V.  IlugheM,  rn«s. 

Effect  of  Rule  xxi  on  Issuance  of  Mandate. 

7.  A  Judgment  of  the  supreme  court  is  effective  the  moment  it  is  announced, 
and  further  proceedings  thereon  may  be  had  until  suspended  by  an  order  of  court 
or  the  filing  of  a  petition  for  a  rehearing,  as  provided  for  by  Rule  21;  hence,  a 
Judgment  for  costs  In  favor  of  a  prevailing  partj' entert»d  before  a  petition  for 
rehearing  has  been  filed  Is  not  premature,  and  can  not  Ik?  vacated  for  that  rea- 
son :   Hammer  v.  Dotiming^  504. 

Rules  Consideked  in  This  Voi.i^mk. 

2    Albert  v.  Salem,  4«i. 

I    Hammer  v.  J>owning,  'M. 

21    Hammer  v.  Downing,  504. 

.«  f  Young  v.  Hughes,  rM. 
\  HamuuT  v.  Downing,  TjOI. 

24    Hummer  v.  Downing,  504. 

SALES. 

A.ssuMPsiT— Waiver  of  Tort. 

1.  Where  a  sale  of  goods  under  a  contract  giving  a  siiecitied  time  In  whlcti  to 
pay  therefor  is  fraudulently  procured  by  the  purchaser,  the  seller  may  waive  the 
tort  and  the  express  contract,  and  sue  in  assumpsit  for  the  value  of  the  goods, 
without  waiting  for  the  vendee  to  convert  them  into  cash: 

Croivn  Ct/ele  Oo.  v.  liroum^  asTi. 

Rescission  of  Fraudulent  Sale— Return  of  Consideration. 

2.  Where  a  .sale  of  goods  under  a  contract  giving  a  specified  time  to  pay 
therefor  is  fraudulently  procured  by  the  purchaser,  and  bills  of  exchange  are 
given  therefor,  the  seller  may  bring  action  for  the  value  of  the  goods  without  first 
returning  the  bills  of  exchange :   Ci'own  Cycle  Ou.  v.  Broum^  285. 

s.vLEs— Mutual  and  Concurrent  Conditions. 

3.  Under  a  contract  of  sale  by  which  g(M>ds  are  to  be  paid  for  upon  delivery, 
the  seller  has  complied  with  his  part  of  the  contract  when  he  has  the  reiiuired 
goods  ready  at  t  be  time  and  place  agreed  upon  and  offers  to  deliver  them  upon  pay- 
ment of  the  price— it  is  not  necessary  to  tender  them  unconditionally : 

LeuHx  V.  fVff/Y,  l\G\. 

1  DEM. 

4.  Where  defendants  agreed  to  sell  plaintiff  cattle,  to  be  delivered  at  the 
home  of  defendants  on  payment  of  the  price,  and  defendants  had  the  required 
number  ready  for  delivery,  but  refused  lo  deliver  bi^«uso  of  plalntlff*s  foilure  to 
pay,  to  constitute  a  delivery  under  the  terms  of  the  contnict  it  was  not  necessary 
that  the  title  to  the  cattle  should  pass  unconditionally  ftom  defendants  to  plain- 
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tift*,  but  it  wiiN  suflicient  If  defendantA  had  the  eattli'  pn^MMit  at  the  time  and 
place  named  in  the  contract,  and  ti^nderod  the  same  to  plaintltf  on  tho  condition 
ttiat  he  pay  the  balance  of  the  purchase*  money,  }<1  nee  notice  to  plaintilf  that 
defendanti<  were  able,  ready,  and  willing  to  deliver  the  cattle  as  agreiMl  was  all 
that  the  law  requlrtMl :   LnrU  v.  Criift^  80.'i. 

SEARCHES   AND  SEIZKRES. 

PAPKR.S  ForNI)  ON  A  DKFENHANT  AS  EVIDKNCK. 

Articles  found  on  the  jjernon  of  a  prisoner  when  arrested,  if  otherwij<o  ad- 
missible in  evidence,  are  not  lncomiK*tent  because'  talcen  from  him  by  the  public 
authorities— such  use  of  such  articles  is  not  a  compelling  the  defendant  lo  give 
evidence  against  liim.sclf  or  a  violation  of  tlie  constituiional  guaranties  against 
unreasonable  searches;  StcUe  v.  Mc Daniel,  161. 

SECRETARY  OF   INTERIOR. 

Necessity  of  Selection  of  OninttKl  Lands  by— Passing  Title  Fn>tn  the(»overn- 
ment.    S<»e  Pi^blic  Lands,  8. 

SESSION   LAWS  Considered  in  This  Volume: 

1870      p.  SI,  Sec.  9,  Smith  v.  Day,  581,  o:r>. 

1K91      p.  114,  Sec.  1,  Young  v.  Hughes.  5H(>. 

(    p.  26,  Sec.  2,  Cn)wn  Point  Mining  (V>.  v.  Crlsmiin,  :W1,  SOT. 

1898-^  pp.  J«,   K4,  Sec.  2,  State  v.  Carlson,  lU,  2:^. 

(   p.  loO,  Sec.  1,  Bn)snan  v.  Harris,  151. 


p.  tf7,  State  v.  K  nigh  ten,  (>} 

pp.  'Thins,  7)77,  Sec.  U9,  Mattson  v.  Astoria,  57S. 

p.  99,  Sec.     7,  State  v.  Carlson,  19,  20.  29. 

pp.  108, 195,  ScH.*.     «,  Aid  rich  v.  Columbia  Railway  Co.  2«l. 

p.         227,  Crown  Point  Mining  Co.  v.  Crismon,  *W,  H«». 

~        ,49«,  497. 


t  pp.  227,  2-A,  Sec.      I,  ( 'atterlin  v.  Bush, 

SEVERANC^E 

After  Removal  by  Some  I)<»fendants.    See  Rkmoval  of  CArsK>j. 

SHERIFF»S  JURY. 

Sufficiency  of  Notice  of  Time  and  Place  of  Trial.    See  BxKri'Tio.v. 

SHORTHAND  NOTES. 

ExptMise  of  Extending  as  (\>st8  In  8uprt*me  (*ourt.    See  Costs,  U. 

SILENCE  as  an. Estoppel. 

ImplicKl  License  by  Passive  Acquiescence.    See  F]stoi»i»kl. 

SPECIAL  APPEARANCE.    See  Appearanck,  2. 

SPE(7FI(^  PERFORMANCE. 

Contract  to  Convey  Intekhs^t  in  Unpatented  Device. 

A  court  of  equity  has  Jurisdiction  to  compel  the  performance  of  a  parol  con- 
tract U>  convey  an  interest  in  letters  patent,  if  and  when  issued,  for  a  {latentable 
device:    GUut  v.  Cofflnberry,  414. 

SPRINCiS. 

Right  to  .\ppropriate  Waters  of  Springs  on  Public  Ltind.    S(v  Waters,  5. 

STATE  CONSTITUTION.    Same  as  OREGON  Constiti^tion. 

STATUTE  OF  FRAUDS. 

Memoranditm  of  Sale  Under  Statute  of  Frauds. 

A  memorandum  of  an  agr(*c  men  I  as  to  the  sale  of  land:  "Price,  ;?n,000.  C.  |)ays 
note  for  t200.  Deed  to  be  special  warranty,  and  V.  pays  for  cablegrams.  Money 
to  be  paid  on  or  before  40  days.  Possession  when  money  paid  and  dtH?d  given 
to  W.;    farm  207  acres,  more  or  less,  ji.«j  shown  by  deed.    Abstract   furnished;" 
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Is  Dota  compUauco  with  Hill's  Ann.  Laws,  g  785,  subd.  6,  requiring  a  memorandum 
of  the  sale  of  real  property,  for  it  is  so  vague  and  uncertain  as  to  be  unintelligible. 

OaUerlin  v.  Bu»h,  496. 

8TATUTK  OF  LIMITATIONS.    Hame  as  Limitation  OK  AcTiONH. 

8TATUTE8. 

Implied  Amendment— I)awk»  Act. 

1.  The  act  of  congresH  of  eighth  February,  1887  (24  8tat.  388, c.  119),  commonly 
i-alled  the  Bawes  Act^  allotting  public  lands  to  Indians,  and  declaring  thatallctf- 
t(>c8  to  whom  Huch  lands  shall  be  patented  shall  be  subject  to  the  laws  of  the  sUito 
of  their  residence,  and  shall  be  citizens  of  the  United  States  with  all  the  rights, 
privileges,  and  immunities  of  such  citizens,  does  not  repeal  or  modify  the  act  of 
third  Mawh,  IHHo  («?  Stat.  3«2,  c.  ;J4I,  8upp.  Rev.  Stat.  p.  482,  c.  341),  which  provided 
tbat  Indians  who  should  thereafter  commit  certain  named  offenses  on  a  reserva- 
tion s()Ould  be  tried  by  the  federal  courts:  State  v.  Columbia  Oeorge^  127. 

Amendment  hy  Implication— Attachment. 

2.  Hill's  Ann.  Laws,  ^8'.d^  (now  included  in  Laws,  18})9,  pp.  198, 195),  permitting 
surety  companies  to  become  surety  on  the  bond  or  undertaking  of  any  person  or 
curt)oniti<>n  required  by  law  to  execute  a  bond  or  undertaking,  impliedly  amends 
Section  148  of  Hill's  Ann.  Laws,  prescribing  the  qualifications  of  sureties: 

Aldrich  v.  OolumMa  Railway  n>.  2I«. 

Implied  Repeal  hy  Sub.sequent  Act. 

8.  Where  a  later  law  contains  a  provision  in  direct  and  lrre<'oncilable  conflict 
witii  a  prior  provision,  the  later  act  operates  as  an  amendment  or  repeal  of  the 
former;  to  lllustnite,  the  act  of  1870,  p.  34, 1  9,  purporting  to  amend  the  Code  of 
Civil  Procedure,  repealed  chapter  I,  se<*tion  6,  subd.  5,  providing  six  years*  limita- 
tion for  actions  for  any  injury  to  the  person  or  rights  of  another  not  founded  on 
contract,  and  not  therein  enumerated,  but  failed  to  set  out  the  entire  bection  6  as 
amended.  It  amended  section  8  of  the  same  chapter  to  include  therein  a  clause 
which  provided  a  two  years'  limitation  for  such  actions,  directly  in  conflict  with 
section  H,  subd.  5,  and  set  out  hucIi  amended  section  in  full.  Hfld^  that  section  (i, 
snbd.  5,  was  reiiealed  by  the  enactment  of  section  8  in  amended  form,  the  latter 
being  wholly  inconsistent  with  the  former:  Smith  v.  Day^  5:^1. . 

Appeal— Retroactive  Statute. 

4.  The  act  of  February  22,  1K9P,  (Laws,  1899,  p.  227.)  amending  Hill's  Ann. 
Iiaws,  ^  r>41,  relating  to  the  time  and  manner  of  taking  appeals  to  the  supreme 
court,  may  be  ctonstrued  to  be  either  prospective  or  retroactive,  but  as  the  latter 
construction  would  deprive  many  parties  litigant  of  the  right  of  appeal,  which 
is  presumably  valuable,  the  court  prefers  to  infer  that  the  legislature  did  not  so 
intend,  and  the  act  in  ({uestion  is  held  applicable  to  only  those  cases  that  were 
appealed  after  it  went  into  eflect :   Oatterlin  v.  Bush,  496. 

Title  of  Act. 

~).  The  title  of  an  act  stating  that  Its  purpose  is  to  repeal  a  certain  act  provid- 
ing for  a  separate  board  for  the  transaction  of  county  business  in  a  certain  county, 
and  to  provide  for  the  appointment  of  two  commissioners  U)  sit  with  the  county 
Judge  for  the  transaction  of  such  business,  is  sufficient  to  embrace  the  removal  of 
one  of  the  members  of  the  former  board  from  ofllce,  where  his  removal  is  necessary 
to  eflect uate  the  purpose  of  the  act:  State  ^z  rel.  v.  Steele,  419. 

STATUTES  OF  OREGON.    Same  as  Oregon  Statutes. 

STATUTES  OF  THE  UNITED  STATES.   Same  as  United  States  Statutes. 

STENOGRAPHER'S  FEES 

For  Extending  Notes  Taken  at  the  Trial  to  be  Used  in  Preparing  Case  on 
Appeal.    S«'t' COHTS,  II. 
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STENOGRAPHIC  NOTES. 

Cost  of  Extending  for  Trial  on  Appeal.    8ee  Cohts,  11. 
STIPULATIONS. 

Effect  of  Stipulation— Wateks. 

1.  In  a  suit  by  a  lower  and  prior  appropriiitor  of  water  rights  for  mining  pur- 
poses against  an  upper  and  subsefiueiit  appropriator  to  restnUn  defendant  from 
Interfering  with  the  flow  of  a  stream,  the  complaint  alleging  that  plaintiff  appro- 
priated all  the  waters  of  the  streiim,  a  stipulation  that  there  was  no  ccintrovorsy 
ab  >ut  the  validity  of  any  of  the  water  rights  involved,  and  that  plaintlfl'*s  rights 
were  prior  in  time  to  those  of  defendant's,  is  an  agreement  that  the  plain titf  had 
apprr>priated  the  entire  stream  before  any  rights  were  initiated  by  defendant: 

Oitnton  V.  Ifaf/PM^  }f7. 

DkPOSITJONH— R>»JEBVKD  OBJECTIONS. 

2.  Where  depositions  arc  taken  in  pursuance  of  a  stlpnlation  that  the  answers 
to  the  interrogatories  may  be  offered  In  evidence  subject  to  objtvtions  at  the 
trial  that  they  are  Incompetent,  irrelevant,  or  immaterial,  they  are  open  to  any 
objection  at  the  trial  which  might  have  been  ttiken  to  the  testimony  of  the  de- 
ponent if  he  had  been  called  as  a  witness:  Atdrich  v.  Oolumbui  Rfj.  Cu.  'J(R. 

STOLEN  GOODS. 

Effect  of  Good  Faith  In  Holding  Possession.    See  Criminal  Law,  21. 

SUDDEN  DANGER.    Imprudent  (\»nduct.    See  Negligence,  2. 

SUMMONS. 

Examining  Date  of  Service  of  Summons  in  Deciding  if  (!ause  of  Action  is 
Barred  by  I^apse  of  Time.    See  Pleading,  24. 

SUPREME  COURT. 

Taxing  Expense  of  Unnecessary  Transcript.    See  Costh,  a,  I. 
Taxing  (\>sts  of  Lower  CJourt  on  Appeal.    See  ('osT«  2. 
Time  Allowed  to  File  tMaim  for  ( 'osts.    See  Costs,  «. 
Derivation  of  Authority  of  Clerk  to  Tax  Costs.    See  Costs,  8. 
Discretion  of  Clerk  to  Tax  ('osts— Objections.    See  Costs,  7. 
Proceduiv  of  ( Maiming  Costs  on  Appeal.    See  Costs,  6. 
Fictitious  Costs  for  Printing  not  Allowable.    See  Costs,  16. 
Judgment  of  is  Effective  When  Pronounced.    See  Coukts,  H. 

SURETY  COMPANIES. 

Right  of  Surety  Company  to  Execute  an  Attachment  Bond  Under  Section 
;^282,  Hill's  Ann.  I^aws,  Since  Rept^aled  and  IUM»nact<«d  by  Laws,  l«tK»,  pp.  UW, 
Ufc").    See  Attachment,  l. 

SURP:tYSHIP.    same  as  Principal  and  Surety. 

SURVEYS. 

Rule  in  Establishing  Lost  Boundaries.    See  Houndariks,  1. 
Taking  Judicial  Notice  of  Public  Surveys.    Set*  Evidence,  2. 
Priority  of  Completion— Effect  of.    St^e  Boundaries,  2. 

TAXATION. 

Assessing  and  Equalizing  Are  Judicial  Dutie.s. 

1.  An  assessor  acts  Judicially  in  determining  the  values  at  which  property 
shall  be  assessed,  and  the  county  board  of  equalization  also  acts  Judicially  in 
revising  the  asscKsment:  Southern  Oregon  Co.  v.  Coott  County^  185. 

Review  of  Board  of  Equalization. 

2.  A  county  board  of  etiualization  Is  a  tribunal  whose  decisions  n'sptx^tin^ 
the  assessment  against  a  taxpayer  maj'  be  reviewed  upon  the  ultimate  fact-s  ap- 
p<'aring  of  record  :  Southern  Oretjon  (h.  v.  0*<m  (^nnty,  isr>. 
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ExcESSiVK  Valuation  and  Gross  Overvaluation. 

3.  All  asNi'ssmcnt  is  not  void  or  fraudulent  merely  because  it  is  too  higli ;  but 
when  it  Is  so  high  thai  it  is  a  gross  overvaluation  it  is  presumably  arbitrary  and 
made  without  investigation :  iSouthern  Oregon  Co.  v.  Coob  County^  185. 

Enjoining  Collection  of  Fraudulent  Tax— Complaint. 

■J.  Under  IliU's  Ann.  I^aws,  >,,l  2778,  1!779,  authorizing  the  county  board  of 
equalization  to  make  proper  corrections  whenever  property  is  assessed  under  or 
beyond  it.s  actual  value,  where  plalntiflT  appeared  before  such  board,  and  action 
was  taken  on  the  ass<>ssment  of  its  property,  a  bill  attacking  the  assessment  on 
the  ground  that  the  action  of  the  assesisor  was  arbitmry  and  fraudulent  was 
insuincient,  as  it  was  necessary  to  go  further,  and  aver  fraud  or  unCair  action  by 
the  board  :  Southern  Oregon  Co.  v.  Coon  Countif^  185. 

TAXING  COSTH.    See  Costs,  6,  fl,  17. 

TECHNICAL  OBJECTIONS. 

Exactness  of  Statement  Requii-e*!— Waiver.    S*h»  Waiver. 

TENANCY  IN  COMMON. 

Purchase  of  Prior  Lien  by  Cotenant— Contribution. 

1.  One  of  several  cotienants  whose  land  is  subject  to  a  Joint  lien  can  not,  with- 
out ptiying  the  entire  debt,  purchase  the  whole  estate  at  a  foreclosure  .sale  under 
the  lien,  and  thereby  acquire  a  title  enforceable  against  his  cotenants;  and,  not 
only  so,  but  he  must  contribut/e  his  share  of  the  common  burden  which  tbeotheiv 
may  have  discharged :   Crawford  v.  0*Otnnell,  153. 

2.  Plaintiff  and  defennant-s  bought  land,  plaintiti'  taking  title  in  bis  name  in 
trust  for  Ills  cotenants,  and  giving  his  personal  note,  secured  by  a  mortgage  on 
the  premises,  in  part  payment  of  the  pric*e.  This  mortgage  was  foreclostnl,  and  a 
personal  Judgment  nmdered  against  plaintilf.  I3efendants  O.  and  M.  purchased 
the  premises  at  the  foreclosure  sale  for  a  piice  not  sufficient  to  pay  the  purchase- 
money  note,  and  plaintifT'  paid  the  deficiency.  The  other  two  of  the  original  pur- 
chascTs  made  no  psyment,  except  their  original  contribution  to  the  amount  paid 
down.  Heldf  that  O.and  M.did  not  obtain  a  title  which  they  could  assert  against 
plaintiff,  but  that  he  was  entitk'd  to  a  conveyance  of  an  undivided  one  thiix! 
interest  in  the  premises,  and  that  O.and  M.  were  liable  for  their  proportionate 
shares  of  the  deficiency  paid  by  plaintifi':   Crawford  v.  O^Connellt  158. 

Tenancy  in  Common  by  Counties. 

:i.  C«)nst.  Or.  Art.  XI,  jj »,  provides  that  no  municipal  corporation  shall  bi«- 
come  a  stockholder  in  any  corporation  whatever.  A  county  voluntarily  pui^ 
chased  realty,  after  the  limit  of  indebtedness  permissible  under  the  constitution 
had  been  wached,  issuing  warrants  therefor,  some  of  which  were  subsequently 
r(Mle«'nied  and  the  remainder  ashigned  to  plaintiff*.  A  mandate  of  tlie  court  de- 
clared the  warnints  unenforceable  as  ultra  vires,  //e^d,  in  a  suit  to  recover  the 
undivided  five  eighths  of  the  realty  conveyed  to  thecounty,  that  being  the  amount 
of  the  outstanding  wan-ants,  that  a  recovery  would  not  be  precluded  on  the 
ground  that  under  the  constitution  a  county  could  not  become  a  tenant  in  com- 
mon of  realty :   Municipal  Security  f  b,  v.  Baker  County^  JfiMi. 

Landlord  and  Tenant— Joint  Tenancy  in  Crop. 

4.  An  agreement  between  a  landowner  and  an  occupier  of  his  land  that  the 
latter  may  have  the  use  of  the  premises  for  a  stated  share  of  the  crop  constitutes 
the  piirdes  tenants  in  common  of  the  crop— and  the  owner  may  at  his  pleasure 
and  without  the  consent  of  the  occupier  take  possession  of  his  share: 

McMinger  v.  Union  Warehouse  f  b.  64t$. 
TENDER. 

Depositing  in  Court. 

Where  a  parly  desires  to  est^ape  a  liability  ttiat  can  be  avoided  by  making 
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a  tender  and  keeping  It  good,  the  lender  should  be  deposited  in  court  for  the  per- 
son entitled  thereU>:   Crawford  v.  (rOonnell,  153. 

TENURE 

Of  Office  of  County  Commissioner.    See  Coitntiks,  i). 

TERM  OF  COURT. 

Modifying  Decree  AfLer  Adjournment  of  Term.    Bee  Judgments,  «,  7. 

TIME  Allowed  For  Filing. 

EtTeot  of  Unexcused  Failure  to  File  Brief.    Bee  Appeal,  11. 
EflTect  of  Failure  to  File  Motion  Within  Time.    See  Pleadikg,  2S. 

TITLE  OF  ACT.    See  Statutes,  5. 

TORTS.    Misjoinder  of  Tortfeasors.    See  Parties,  1. 

TRADE  FIXTURES. 

Annexing  to  Realty— Modern  Business  Requirements.    See  Fixtures. 

TRANSC^RIPr. 

Omissions  From  Record— Dismissing  Appeal.  See  Appeal,  1. 
Only  Actual  Cost  of  Preparing  Is  Allowable.  See  Costs,  12, 13. 
Cost  of  Printing  Unnecessary  Papers  Disallow^ed.    See  Costs,  14. 

TRIAL. 

Proofs  Undkk  General  Denial— Neoliqence— Due  Care. 

1.  In  negligence  cases  defendant  may  show  undcra  general  denial  the  fact  that 
due  care  was  exercised ;  thus,  wherea  riparian  owner  sued  for  injuries  occasioned 
her  land  by  the  negligence  of  defendant  in  floating  logs  down  the  stream,  evidence 
that  the  defendant  exercised  due  care  in  banking  and  driving  the  logs  was  admis- 
sible under  the  general  issue :  Hunter  v.  Grande  Ronde  Lumber  Ob.  448. 

Proof  Under  General  Denial— Uncontrollable  Events. 

'2.  In  negligence  cases  the  defendant  can  not  prove  under  the  general  issue 
contributing  conditions  which  could  not  be  controlled;  thus,  where  plaintiff,  a 
riparian  owner,  sued  for  Injuries  occasioned  her  land  by  the  negligence  of  defend- 
ant in  floating  logs  down  the  stream,  evidence  that  the  overflow  was  caused  by  a 
sudden  and  unusual  rise  of  water  was  not  admissible  under  the  general  issue,  but 
should  have  been  specially  pleaded  :  Hunter  v.  Orande  Ronde  Lumber  Co,  448. 

Readino  Irrelevant  Law  to  the  Court. 

8.  The  fact  that  during  a  trial  counsel  read  Irrelevant  or  immaterial  law  de- 
cisions Uj  the  court  In  the  presence  of  the  Jury  is  not  error,  In  the  absence  of  a 
showing  that  counsel  acted  in  bad  faith,  or  that  the  reading  improperly  influenced 
the  J  ury,  or  aflected  any  substantial  right  of  the  opposing  party : 

Watson  v.  Southern  Oregon  Co.  481 . 

Offering  Documentary  Evidence— Reference. 

4.  In  equity  cases  documentary  evidence  need  not  be  ofl'ered  before  the 
referee,  but  maj'  be  flrst  produced  at  the  flnal  hearing: 

Crotvn  Point  Mining  Co.  v.  Crismon^  364. 

Determining  Propriety  of  Expert  Testimony. 

.").  When  exjjert  testlmtmy  is  offered,  it  is  the  duty  of  the  Judge  to  determine 
preliminarily  whether  the  subjei^t  of  Inquiry  is  one  about  which  experts  may 
properly  give  opinions,  and  the  action  of  the  Judge  therein  is  reviewable: 

Aldrich  v.  Columbia  Railway  Co.  2b8. 

39  Olt.— 44. 
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Duty  or  Detkrmining  Q,UAiiiFiCATioN8  of  Allboed  Expert. 
H.    Before  allowing  a  witneHs  to  testity  as  an  expert  the  Judge  Hhould  deter- 
mine from  the  evidence  offered  whether  the  witness  is  competent: 

AMrich  v.  Oolutnbia  Railway  Cb.  283. 

SurFlCIENCY  OF  OBJECTION  TO  TESTIMONY. 

7.  Objection  to  the  quallflcatlon  of  a  wltneHS  Ih  not  waived  because  no  objec- 
tion was  offered  when  he  was  called  and  t«»tifled  In  the  first  trial,  where,  In  a 
second  trial,  the  transcript  of  his  evidence  in  the  former  trial  was  oflfbred,  and 
objected  to  as  not  tending  to  support  the  allegations  of  the  complaint,  and  as 
being  irrelevant,  incompetent,  and  immaterial :  SUUe  v.  SinionU,  ill. 

When  Objections  to  Testimony  Should  be  Made. 

8.  Where  a  party  neither  objects  to  evidence  when  it  is  offtered,  nor  moves 
to  strilte  it  out,  objections  thereto  are  waived,  and  a  request  to  direct  the  Jury  to 
disregard  it  may  properly  be  refused :  State  v.  McDaniel^  161. 

IMFBOPER  Remarks  by  Court. 

9.  A  presiding  Judge  is  entitled  to  use  such  language  during  a  trial  us  will 
make  clear  the  point  of  his  rulings,  and  an  appellate  court  will  hesitate  tocon- 
Ktrue  statements  so  used  as  an  expression  of  opinion  on  a  fact,  and  if  such  an 
error  does  appear,  a  subsequent  prompt  direction  to  dlsr^pard  the  objectionable 
words  operates  to  render  the  error  harmless :  Slat€  v.  Mc Daniel^  161. 

Arguments  and  Conduct  of  Counsel. 

10.  Where,  during  the  argument  as  t^  the  admissibility  of  testimony,  the 
state's  attorney  asked  in  what  way  the  testimony  proved  that  the  defendant  did 
not  strangle  the  deceased,  a  sttitement  by  the  court  that  it  was  unnecessary  to 
use  such  language,  and  an  instruction  that  the  Jury  should  disregard  the  remark, 
cured  any  error:  8t<Ue  v.  McDaniel^  161. 

11.  Where  the  state's  attorney  remarked  that  the  witness  was  antagonistic  to 
the  state,  and  had  been  talking  with  defendant's  attorneys,  a  ruling  of  the  court 
that  the  Jury  were  the  Judges  whether  the  testimony  of  the  witness  was  for  or 
against  the  state,  and  that  the  other  remarks  should  be  disregarded,  and  that  it 
was  no  objection  if  the  witness  had  been  t-alking  with  the  attorney,  and  a  subse^ 
quent  instruction  to  disregard  any  remarks  of  counsel  not  based  on  the  evidence, 
cured  any  error :  Stfite  v.  McDaniely  161. 

12.  Misconduct  or  improper  remarks  of  counsel  will  not  be  considered  on 
appeal  unless  connected  with  some  Judicial  error  by  the  trial  court,  such  as  a 
refusal  to  correct  counsel  or  to  properly  Instruct  the  Jury  concerning  the  matter: 

Watson  V.  Southern  Oregon  Co.  481. 

Province  of  Court  and  Jury— Peremptory  Instruction. 

13.  PlalntitI',  suing  to  recover  sums  placed  with  defendants  to  invest  in  grain 
on  thc>  board  of  trade,  replied  to  a  defense  of  settlement  that  he  had  l>een  deceived 
as  to  defendant's  method  of  doing  business,  and  that  the  latter's  dealings  were 
merely  simulated,  and  not  real.  Held,  that,  as  the  question  of  fhiud  was  for  the 
Jury,  defendantii  were  not  entitled  to  a  peremptory  instruction : 

Hammer  v.  Doicninff,  504. 

Disputed  t^UKSTioNS  of  FAcrr  are  for  the  .Iury. 

14.  Where  there  is  a  conflict  of  testimony  as  to  the  facts  involved,  or  where 

dlfTerent  deductions  may  be  drawn  from  the  undisputed  fact-s,  the  Jury  must 

weigh  the  testimony  and  determine  Its  effect: 

Me»*etiger  v.  Union  Warehouse  Cb.  .>46. 
Disputed  (Questions  of  Fact. 

15.  Where  evldenc«i  on  a  material  point  is  conflicting  the  Jury  are  the  prf)per 
per.sons  to  determine  the  fact:  AWrrson  v.  EUc  Oeek  Mining  Co,  552. 

Province  of  Jury— Pay. mknt  of  Note  by  Htranger. 

16.  Where  a  note  Is  found  aftt»r  maturity  in  the  possession  t>f  a  stranger  thereUi, 
Hud  I  he  t^'stlmony  is  conflicting  as  to  whether  the  stranger  bought  it  or  paid  It, 
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the  question  should  be  submitted  to  tlie  Jury;  as,  for  pxamplc,  a  uote  executed 
by  defendant,  which  Was  In  possession  of  plaintiff's  Intestate  at  his  death,  had 
Indorsed  on  it,  In  Intestate's  handwriting  "  Pd.  13  Dec.,  1M,  158.20."  Intestate  was 
the  cashier  of  a  bank  to  which  the  note  was  sent  for  collection  after  Us  maturity, 
and  In  acknowledglni;  the  receipt  of  the  note  he  Inclosed  a  draft  stating  It  was  in 
payment  of  collection  of  the  note.  Neither  the  bank  nor  such  Intestate  was  a 
party  to  the  note.  Held.,  that  such  evidence  made  It  a  question  for  the  jury 
whether  the  transaction  by  which  plaintiff's  intestate  ciimv  into  possession  was 
a  payment  or  purcha.se  of  the  note:  SturgU  v.  Baker ^  541 . 

Instructions— Hypothetical.  Klemknts. 

17.  Instructions  to  a  Jury  should  not  contain  hypothetical  elements  other 
ban  those  based  on  the  evidence:  Utaie  v.  Hill,  90. 

Instructions  Beyond  the  Issues— Rkveksible  Error. 
IS.    Courts  must  be  careful  to  Instruct  Juries  only  on  the  issues  made  by  the 
pleadlng.s,  directions  as  to  other  matters  constitute  reversible  error: 

Hughes  v.  McVullough,  »77. 

Instructions  Must  Present  Respective  Theories. 

19.  In  presenting  the  law  of  a  case  to  the  Jury  the  court  must  Instruct  on  the 

law  applicable  to  all  theories  that  are  suppijrted  by  any  competent  evidence: 

Lewis  V.  Cfraft,  W&. 
Refusing  to  (tIve  Duplicate  Instructions. 

20.  Where  all  the  requested  instructions  which  were  pertinent  to  the  case  were 

embodied  in  the  charge  prepared  by  the  Judge,  it  was  proper  to  deny  the  request: 

State  V.  McDaniel,  UJi. 
Instruction— Admitted  Faci'. 

21.  A  court  may  with  propriety  in  the  charge  to  the  jury  refer  to  u  certain 

fact  as  being  established,  where  both  sides  have  conceded  Its  existence: 

State  V.  Crockett,  7«. 
Triai.— Waiver  by  B^ailure  to  object. 

22.  The  failure  to  object  to  remarks  of  counsel  during  a  trial  Is  a  waiver  of 

objection  thereto,  just  as  objections  to  testimony  are  considered  waived  where 

the  point  Is  flrst  urged  on  a  motion  for  a  new  trial. 

Watson  V.  SoiUhem  Oregon  Go.  481. 
TRUHTS. 

Rstatbs  of  Decedents— Recovery  of  Trust  Fund. 

1.  Where  a  deceased  or  Insolvent  trustee  has  collected  a  trust  fund,  which 
is  on  hand,  undistributed,  and  In  a  separate  depository,  unmixed  with  personal 
(Unds,  at  the  time  of  the  trustee's  death  or  Insolvency,  equity  will  require  pay- 
ment of  such  fund  to  the  cestui  que  trust:  Dunham  v.  Siglin,  291. 

2.  One  who  was  Indebted  to  his  attorney  and  also  to  plalntllf  assigned  a  J  udg- 

ment  to  the  attorney  on  an  understanding  between  all  parties  that  deceased 

should  collect  the  Judgment,  discharge  his  claim,  and  (wy  the  balance  to  plalu- 

tilf,  or  that  on  recelvldg  the  sum  due  him  he  would  assign  the  judgment  to  plain- 

tifT.    The  attorney  collected  his  Interest  in  the  judgment,  and  after  his  decease  the 

balance  was  deposited  with  the  county  clerk,  subject  to  the  order  of  the  attorney's 

administratrix.    Held,  that,  the  spec^iflc  fund  being  capable  of  identification,  a 

court  of  equity  would  follow  it  and  award  the  sum  to  plalntitf: 

Dunham  v.  Siglin,  2J<1. 
Rights  of  Cestui  Qui  Trust  Against  Trustee. 

3.  Where  the  property  of  a  corporation  has  been  sold  and  the  proceeds  deliv- 
ered to  a  trustee,  to  distribute  to  the  stockholders,  and  such  trustee  died  before 
the  fund  was  all  distributed,  the  stockholders  who  have  not  received  their  share 
have  a  lien  on  the  undistributed  funds,  and  may  recover  the  same  of  the  trustee's 
administrator :    Young  v.  Hughes,  58e. 

Compensation  of  Trustee. 

4.  Where  a  trustee,  who  received  the  proceeds  of  the  sale  of  the  property  of  a 
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corporation  to  distribute  to  the  shareholders,  and  was  to  have  a  specified  sum  for 
his  entire  services,  died  before  the  distribution  was  cx>mpleted,  his  estate  should 
be  allowed,  out  of  the  remaining  funds,  such  proportion  of  the  agreed  compensa- 
tion OS  the  amount  distributed  by  him  bore  to  the  total  amount  to  be  distributed. 

Y'ounff  V.  HugheMy  586. 
Paying  Costs  Out  of  Trust  Funds. 

5.  Where  trust  funds  in  the  possession  of  a  deceased  are  recovered  from  the 
administrator,  who,  having  no  kr.owledgeof  the  condition  of  the  trust,  was  com- 
pelled to  defend  the  suit,  the  costs  and  disbursements  of  both  parties  in  all  court4« 
should  be  paid  out  of  the  fund :    Young  v.  Hughes,  586. 

Allowing  Attorney's  Fees  Against  Trust  Fund. 

6.  The  propriety  of  allowing  a  fee  out  of  a  trust  fund  Xo  attorneys  who  have 
defended  it,  and  the  amount  of  such  an  allowance,  are  questions  that  must  first 
be  presented  to  the  trial  court;  the  supreme  court,  under  the  practice  in  Oregon, 
has  no  original  Jurisdiction  over  costs  and  allowances  in  the  trial  court,  it  can 
only  review  the  proceedings  of  the  lower  courts :   Young  v.  Hughes,  586. 

UMATILLA  INDIAN   RESERVATION. 

Jurisdiction  to  Punish  Indians  for  Certain  Offenses  Committed  on  the 
Umatilla  Reservation.    See  Indians. 

UNDERTAKING. 

Dismissing  Appeal— Filing  New  Bond.    See  Appeal,  2. 

UNITED  STATES  CONSTITUTION. 

Amendment  4,  State  v.  McDaniel,  161, 169. 
Amendment  15,  State  v.  McDaniel,  161,  169. 

UNITED  STATES  STATUTES  Considered  in  This  Volume: 

441,  Altschul  V.  Clark,  815,  826. 
453,  Altschul  V.  Clark,  815,  327. 
2079,  State  v.  Columbia  George,  184. 

2145,  State  V.  Columbia  George,  129, 130, 138. 

2146,  State  V.  Columbia  George,  129, 130, 183. 
2178,  Altschul  V.  Clark,  315,  827. 

I  Supp.  Rev.  Stat.  p.  482,  c.  841,  g  9,  State  v.  Columbia  George,  127, 130, 136. 

II  atjit  /  *>•  c.  147,         Altachul  V.  Clark,  815,  822. 
'*'*^^*t253,  c.  282,        Brown  V.  Baker,  72. 

18  Stat.     80,  c.  805,        Altschul  v.  Clark,  315,  323. 

23  Stat.    362,  c.  841,  g  9,  State  v.  Columbia  George,  127,  130, 136. 

24  Stat.    888,  c.  119,  g  6,  Stat«  v.  Columbia  George,  127, 139, 147. 

USAGE.    Same  as  Custom  and  Usage. 


V  A  tilAJS  L^tL.    »ee  I  ffammer  v.  Downing  at  pp.  517.  522. 


VENDOR  AND  PURCHASER. 

Notice  of  Undisclosed  Equitirs— Duty  of  Inquiry. 

1.  Whatever  is  sufficient  to  cause  a  reasonably  prudent  purchaser  of  real 
property  to  inqulix?  concerning  the  rights  of  a  stranger  to  the  title,  Is  sufHcient  to 
charge  him  with  notice  of  all  Cacts  that  could  be  ascertained  by  ordinarily  dili- 
gent Inquiry :  McDougal  v.  Lame,  212. 

Rescission  of  Contract— Returning  Consideration. 

2.  Before  a  rescission  of  a  partly  performed  contract  can  be  demanded,  and  a 
reconveyance  be  had  of  property  that  has  been  transferred  in  pursuance  of  such 
contract,  the  moving  party  must  return,  or  offer  to  return,  whatever  has  been 
received  of  the  agreed  consideration :  Stephens  v.  Wood^  441. 
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Vendor  and  Purchaser— Enforcement  of  Contract. 

3.  Part  of  the  purchase  price  for  land  and  mininf;  claims  H<#ld  by  plaintifTn  to 
dofendantN  waH  paid,  and  it  waH  agreed  that  a  portion  of  the  balance  was  to  be 
paid  to  a  trustee  to  whom  plalntifi^  deeded  the  property,  who  should  therewith 
clear  upoutsttinding  claims  and  procure  patents  from  t lie  government.  When 
the  trustee  had  done  this,  the  remainder  of  the  purchase  money  was  to  be  paid 
to  plaintilfs.  The  trustee  cleared  up  all  claims,  and  applied  for  and  obtained 
patents  for  all  except  flfteeu  aci*eN,  which  were  omitted  from  his  application  be- 
cause It  was  believed  that  the  claim  thereto,  though  made  in  good  faith,  was 
void,  in  that  It  did  not  conform  to  the  government  subdivisions.  The  law  on 
this  point  Is  apparently  unsettled.  Held,  that  it  was  the  duty  of  the  trustee  to 
endeavor  to  secure  the  patent  for  the  fifteen  acres,  and  that,  the  plaintitTs  not 
being  at  fault  in  the  failure  to  obtain  such  patent,  were  entitled  to  a  decree  that 
the  trustee  turn  over  to  them  the  balance  of  the  purchase  price  which  he  had  on 
hand:  Stephens  \\  H'iood,  441. 

VENUE. 

Indictment— Nect»ssity  of  Alleging  Venue.    8ee  (Criminal  Law,  4. 

VERDICT. 

(iaming— Double  Penalty— Form  of  Verdict.    8ee  Gaming,  2. 
Alder  of  Defective  Pleading  by  Verdict.    See  Pleading,  34,  iVk 

VOID  JUDGMENT  May  Sometimes  be  Appealed  From.    8oe  Appeal,  4. 

VOLUNTARY  DEBTS. 

Counties— Illegal  Warrants— Re<'overlng  Conslderathm.    Se^'CorxTiRS.  I. 

VOLUNTARY  STATEMENTS. 

Admissibility  of  Voluntary  Statements  by  an  AccuwhI.    Soc  Crim.  Law,  40, 

WAGON  ROAD  (iRANT. 

Passing  of  Title  from  the  Government— Necessity  of  Approval  of  Selection 
by  Secretary  of  Interior.    See  Public  Lands,  3. 

WAIVER.    See,  also.  Criminal  Law,  7. 

Objection  to  Witnws  Must  be  Made  at  the  Trial.    See  Appeal,  13. 

Fraudulent  Sale— Suing  In  Assumpsit.    S<h*  Sale.s,  1. 

Waiving  Conditions  of  Fire  Policy.    Set»  Insurance. 

Waiving  Defective  Complaint  by  Answering.    See  Pleading,  34. 

Misconduct  of  Counsel— EftW't  of  Not  Objwting.    H*-**  Trial,  22. 

Im^gularities  in  Service  of  Summ<ms— Appearance.    See  Appraranck,  2. 

Waiving  Objections  to  Costs  by  Contesting  Them.    S<v  Co.sts,  2. 

Sufficiency  of  Technical  Object ion.s— Waiver. 

Objections  made  or  advantages  claimed  upon  pun»ly  ttH'hnical  grounds  must 
always  be  accompanltKl  by  speelHc  statements  of  the  reastms  on  which  they  are 
based  :  JRrown  v.  Baker ^  &&. 

WATERS  AND  WATERCOURSES. 

Right  of  Appropriation. 

1.  A  riparian  proprietor  has  a  right  to  the  use  and  enjoyment  of  the  water 
that  naturally  flows  past  or  through  his  land,  subject  to  the  right  of  other  ripa- 
rian owners  to  a  reasonable  use  thereof  for  domestic,  agricultural,  and  manufac- 
turing purposes,  provided  that  the  upjx'r  proprietor  does  not  appropriate  enough 
to  substantially  injure  the  common  right  which  each  proprietor  has: 

Joneii  V.  f,b/iM,  30. 

2.  The  first  settler  upon  public  land  through  which  flows  a  stream  may  either 
appropiiate  the  water  for  some  beneflclal  purpose,  or  insist  that  the  stream  shall 
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flow  In  its  natural  channel  without  diminution,  except  tis  iu*  waters  may  bo 

used  by  upper  riparian  owners  for  domestic  and  Irrigation  purposes: 

Brown  v.  Haker^  CH. 
Riparian  Ownebship— Appropriation. 

8.    The  right  to  take  and  apply  water  to  a  beneficial  use  Is  incompatible  with 

the  right  of  riparian  proprietorship:  Brown  v.  Bakery  6tf. 

Diligence  in  Perfecting  "an  Appropriation  of  Water. 

4.  A  claimant  of  a  water  right  must  with  reasonable  diligence  perfect  his  ai>- 
plication  of  the  appropriation  to  some  beneficial  u.se,  and  more  or  less  time  wilt 
be  deemed  reasonable  as  the  nature  and  magnitude  of  the  enterprise  and  the 
resources  of  the  persons  interested  may  vary;  thus,  a  claimant  having  a  placer 
claim  under  and  several  miles  trom  the  head  of  an  abandoned  ditch,  who  posted 
a  notice  of  appropriation  at  the  head  of  the  ditch,  within  a  year  thereafter  re- 
corded the  notice  and  opened  two  miles  of  ditch,  and  during  the  ensuing  three 
years  opened  the  entire  ditch,  the  latter  part  of  the  work  requiring  rock  blasting 
and  hetivy  timber  construction,  exercised  diligence  commensurate  with  the  kind 
and  volume  of  work  accomplished,  and  is  entitled  to  enforce  the  water  rights 
claimed  :   OvicUt  v.  Big  Four  Mining  Oo.  118. 

Right  to  Appropriate  Waters  of  SPRiNas. 

5.  There  is  no  difference  In  the  right  of  appropriation  between  springs  and 

running  streams,  and  the  prior  appropriator  of  the  waters  of  a  spring  will  be  as 

much  protected  as  the  appropriator  of  the  waters  of  a  stream  : 

Brosnan  v.  Harritj  148. 

0.  Where  a  citizen  went  upon  unoccupied  public  land  and  cut  an  opening  in 
the  rim  of  a  spring  from  which  the  water  was  conveyed  to  and  used  for  a  beni«- 
flcial  purpose  on  his  premises,  the  surplus  going  to  waste,  Held^  under  Rev.  Stat. 
(J.  B.  ^  2339,  providing  that  whenever,  by  priority  of  possession,  rights  to  the  ust* 
of  water  for  agricultural  or  other  purposes  have  vested,  and  are  recognised  by  the 
local  customs,  laws,  and  decisions  of  courts,  such  rights  shall  be  protected;  and  sec- 
tion '21)40,  that  all  prcM^mptiims  or  homesteads  allowed  shall  be  subject  to  such  prior 
rights;  and  Laws,  Or.,  18()3,  p.  150,  that  all  ditches  for  uUllKing  spring  or  surface 
waters  shall  be  governed  by  tne  same  laws  relating  to  priority  of  right  as  ditches 
constructed  to  utilize  the  waters  of  running  .streams,-  that  a  subsequent  bomt^ 
stead  riatentee  of  the  land  on  w^hich  the  spring  was  found  should  be  restrained 
from  Interfering  with  such  use  of  the  water  by  the  prior  appropriator: 

Brotnan  v.  Harrit,  148. 
Diversion— Application  of  Act  of  Congress. 

7.  A  water  appropriation  for  irrigation  need  not  be  made  in  accordance  with 

any  local  custom  or  law,  as  referred  to  in  the  act  of  congress  of  July  2M,  lH6tf : 

Brown  v.  Baker^  »i. 
Rkqiti.site  of  Prescriptive  Claim. 

8.  No  right  to  the  use  of  water  can  be  acquired  by  prescription  unless  there 
has  been  such  an  Invasion  of  the  rights  of  the  parties  against  whom  it  is  asserted 
as  would  give  them  a  cause  of  action  therefor;  thus,  where  the  upper  and  subse- 
(luent  approprtators  of  water  for  mining  purposes  on  a  stream  bad  used  such 
stream  for  carrying  off  their  mining  debris  and  refuse  for  a  long  period  of  time* 
but  such  use  did  little,  if  any,  Injury  until  two  or  three  years  before  suit  brought 
to  restrain  such  use,  defendants  can  not  claim  a  prescriptive  right  to  such  use  of 
the  water :  (Jarson  v.  Hayes^  97. 

Irrigation— ^EASURBUENT  of  Water  Diverted. 

9.  The  quantity  of  water  appropriated  by  a  riparian  owner  will  usually  be 
measured  by  the  capacity  of  his  ditch  at  Its  smallest  point,  but  this  general  rule 
may  be  modified  by  the  use  of  the  water  at  a  particular  place;  thus,  in  a  case 
where  most  of  the  diverted  water  w^as  consumed  between  the  point  of  diversion 
and  a  flume  of  smaller  dimensions  than  the  ditch,  used  to  span  a  gulch,  the  quan- 
tity appropriated  should  be  determined  by  the  capacity  of  the  ditch  at  its  smallest 
part  above  the  flume:  Browning  v,  Lewit^  11. 
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Point  of  Diversion  not  a  Test  of  Pkiority. 

10.  Neither  the  priority  nor  validity  of  an  appropriation  of  water  Is  deter- 
mined by  the  point  of  divorslon,  henoe  it  is  immaterial  whether  the  dit<*h  b^in^ 
on  public  or  private  land:  Brouni  v.  Baker ^  60. 

Abondonment. 

11.  Abandonment,  as  applied  to  mining  and  water  appropriations,  Is  un  iutt^n- 
tlonal  relinquishment  of  a  Icnown  right,  and  such  intention  must  be  ascertained 
from  both  the  conduct  and  declarationK  of  the  appropriator  in  relation  thereto: 

OviaU  V.  Big  fkrnr  Mining  Co.  lis. 

12.  A  water  right  and  the  ditch  by  which  the  appropriation  is  made  effective 
are  appurtenances  to  laud,  and  mere  nonuser  thereof  will  not  destroy  them,  un- 
less continued  for  the  time  which  will  bar  an  action  to  recover  real  property;  but 
they  can  be  destroyed  In  less  time  by  abandonment: 

(Matt  V.  Big  Four  Minhiff  C  o.  1 18. 
Evidence  of  Abandonment. 

18.  Where  an  owner  of  a  mining  right  and  ditch  became  tiuancially  involved, 
left  the  premises,  sold  the  movables  thereon,  allowed  the  property  to  be  sold  for 
delinquent  taxes,  and  made  no  attempt  to  claim  or  use  it  for  eighteen  years, 
though  residing  all  that  time  within  sixty  miles  of  It,  his  intention  to  abandon  is 
ctmduslvely  established,  notwithstanding  his  evidence,  aft>er  others  had  appro- 
priated the  property  and  improved  it,  that  he  "always  calculated  to  go  back  and 
work  there  again  If  he  could" :  Oviatt  v.  Big  Four  Mining  Vo,  118. 

Maintaining  Banks  in  Natural  Condition. 

14.  Ri  parian  owners  may  insist  that  the  natural  banks  of  the  streams  on  which 

they  own  shall  not  be  cut  or  interfered  with  so  as  to  diminish  the  flow  of  water  to 

which  they  are  en  ti  tied— the  right  to  protect  the  How  of  water  is  a  necessary  resul  t 

of  the  right  to  have  the  stream  undiminished  and  unimpaired: 

(\tx  V.  Bernard^  5;^. 
What  and  Wukn  Lands  are  Riparian. 

15.  Those  lands  are  riparian  that  border  on  a  stream,  and  are  under  one  own- 
ership, regardless  of  the  area,  the  sources  of  title,  or  time  of  acquirement :  thus, 
where  the  land  of  one  person  borders  on  a  stream,  and  part  of  It  is  beyond  the 
natural  watershed,  it  is  all  riparian  land ;  or,  again,  where  an  owner  of  riparian 
land  subsequently  acquires  firom  one  source,  or  from  different  sources,  either 
one  or  more  parcels  of  land  contiguous  to  the  first  parcel,  but  not  adjoining  the 
stream,  the  later  purchases  become  riparian:  JoncM  v.  Conn^  80. 

RiPARi.\N  Land— Situation— Distance  from  Stream. 

16.  The  right  of  a  riparian  proprietor  to  use  the  waters  of  a  stream  for  a  liene- 

flcial  purpose  is  not  limited  to  the  watershed  of  the  stream  from  which  the  water 

is  taken,  nor  to  bordering  lands  first  segregated  by  the  government: 

Jonet  V.  f*i»«,  30. 
KiouT  to  Irrigate  Land  High  Above  the  Stream. 

17.  Where  defendant's  use  of  the  water  of  a  stream  for  irrigating  riparian  land 
was  not  sufficient  to  materially  injure  plainUffs,  who  were  lower  riparian  owners, 
the  fact  that  a  part  of  the  land  Irrigated  by  defendant  was  so  far  above  the  level 
of  the  stream  that  it  could  not  be  irrigated  by  ditches  situated  entirely  on  his  own 
land,  did  not  entitle  plaintlfTs  to  an  injunction  restraining  defendant's  use  of  the 
water  for  Irrigation,  since  defendant  had  the  right  to  so  use  it  so  long  as  It  did 
not  materially  injure  the  plaintiffs.  In  this  connection,  the  question  of  the  rea- 
sonableness of  using  water  so  far  above  the  stream  is  not  considered,  as  there  is 
evidently  enough  wat«r  for  all  parties  concerned :  Jones  v.  Oonn^  80. 

Injunction  Against  Trespass— Water  Rights  on  Pubi^ic  Lands. 

18.  C/Ourts  of  equity  will  enjoin  mere  trespassing  on  public  lands  occupied  by 
actual  settlers  when  the  threatened  injury  affects  the  substance  of  the  estate, 
without  waiting  for  an  adjudication  of  the  title  at  law— and  this  rule  applies  alike 
to  mining  and  wat«r  rights:  Brouming  v.  Jyewis,  11. 
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Enjoining  Use  of  Water— Material.  Injury  Necessary. 

10.  A  court  of  equity  should  not  enjoin  the  use  ol  water  for  a  beneficial  pur- 
pose unless  it  appears  that  other  riparian  owners  will  be  materially  injured ;  but 
the  court  should  make  such  an  order  as  will  do  justice  to  the  interested  parties 
in  the  present  situation,  and  yet  prevent  the  use  of  the  water  that  is  sought  to  be 
stopped  from  ripening  i nto  an  adverse  title,  especially  where  one  of  the  parties 
asserted  an  absolute  title  to  enough  water  to  irrigate  his  land,  regardless  of  the 
rights  of  the  others:  Jones  v.  (}onnj  30. 

MiNiNCi— Water  Rights— Creating  Irregular  Flow. 

20.  A  subsequent  appropriator  of  water  for  mining  purpo^  has  no  right  to 
impound  the  water  of  the  stream,  and  send  It  down  at  irregular  intervals,  and 
with  an  irregular  flow,  to  a  prior  appropriator,  who  uses  it  for  mining  purposes, 
so  as  to  cause  him  more  than  a  temporary  or  trivial  Injury:   (yirton  v.  Hayes^  fl7. 

Decrees  Should  be  Within  the  Pleadings  and  Evidence. 

21.  Courts  should  not  undertake  to  settle  questions  that  are  not  properly  before 

them  through  the  pleadings;  thus,  where  one  riparian  owner  sought  to  enjoin 

another  such  owner  from  using  the  waters  of  the  stream  on  certain  land  because 

it  was  non riparian,  the  court  should  not  undertake  to  ascertain  and  determine 

the  respective  rights  of  the  {Parties  to  the  water,  since  the  question  of  reasonable 

use  to  which  each  was  entitled  depended  on  the  season,  the  volume  of  the  water, 

the  area  and  character  of  the  land,  and  other  circumstances  not  In  evidence,  and 

hence  there  was  no  basis  on  which  such  a  decree  could  properly  be  framed : 

Jones  V.  Owm,  30. 
WATER.S— Rights  of  Per.sons  not  Parties. 

22.  Where,  in  a  suit  to  determine  the  right  to  the  use  of  a  water  supply,  it  aj  - 
peared  that  parties  other  than  the  plaintiff^  and  defendants  were  entitled  to  prior 
use  of  the  water,  the  court  pn>perly  refused  to  award  defendant^t  the  use  of  all  the 
water  in  excess  of  plalntltrs  allowance :  Brown  v.  Baker ^  60. 

Construction  of  Deed  to  Water. 

23.  W^here  the  deed  of  a  right  of  way  for  a  dilchover  a  person's  land  tapping  a 

stream  above  the  point  of  the  landowner's  diversion  of  the  water  thereof  made 

no  provision  that  the  grantees  were  to  have  the  use  of  ail  the  water  of  such  creek 

during  the  mining  season,  it  was  evident  that  the  grantor  intended  to  reserve 

the  use  of  the  water  usually  entering  his  ditch  during  that  season : 

Browning  v.  LewU^  1  i. 
Adverse  Use  of  Intermittant  Stream. 

24.  Where  plainiitT's  claimed  an  easement  for  mining  purposes  in  the  water  of 

a  .stream  which  cont^ilned  water  only  during  ttie  winter  season,  and  plalntlfls 

used  it  whenever  available,  the  fact  that  they  did  not  use  the  water  the  entire 

year  did  not  prevent  their  adverse  use  from  being  continuous: 

McDouf/al  v.  Lame^  212. 
Pond  as  Part  of  Realty. 

'1>^.    A  pond  on  a  tract  of  land  is  part  of  tlie  property,  and  under  an  allegation 

of  injury  to  the  land  It  Is  competent  to  show  the  use  of  the  pond : 

Oldenburg  v.  Oregon  Sugar  Co,  5(W. 

Diversion  of  Watercouiwe— Damages— Instructions. 

2K.  In  an  action  for  damages  caused  by  erecting  a  dam  in  a  river,  which  was 
washed  away  shortly  thereafter,  evidence  of  Injuries  to  the  land  after  the  dam 
was  washed  away  is  properly  admitted,  w^here  the  court  instructs  that  such 
evidence  was  admitted  onlyon  plalntlfTs  theory  that  thedam  turned  thechannel 
of  the  river  permanently  against  plalntlfTs  land,  but  that.  If  the  dam  did  not  so 
change  the  channel,  such  evidence  as  to  subsequent  Injuries  could  not  be  con- 
sidered :   Oldenburg  v.  Oregon  Sugar  Oo.  564. 

Damages  Which  Injured  Party  Might  Have  Avoided. 
27.    Where  an  action  is  brought  to  recover  for  injuries  Immediately  resulting 
to  land  by  the  consiruclir>n  of  a  dam,  and  not  for  any  Injury  that  might  thereafter 
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cx5cur,  evidence  as  to  whether  or  not  plaintiff  had  made  any  effort  to  protect  the 
land  ft'om  erosion  Is  immaterial :  Oldenburg  v.  Oxcgon  Sugar  Co.  7M. 

WATERSHED. 

Limit  of  Rlparianlsm  Not  the  Watershed.    See  Waters,  Itf. 

WITNESSES. 

Attendance  of  Witne.sh— Sufficiency  of  Affidavit. 

1.  Under  Hill's  Ann.  Laws,  g  705,  providing  that  on  the  altidavlt  of  a  party, 
showing  that  the  testimony  of  a  witness  residing  outside  the  county  is  material, 
and  his  oral  examination  important,  the  court  may  indorse  on  the  subpoena  an 
order  for  his  attendance,  an  aflidavit  that  follows  the  statuti'  and  satisfies  the 
court  is  sutUclent,  as  against  any  objections  that  can  be  made  in  settling  the  tax- 
able costs  and  disbursements :  Burrowa  v.  Baljow\  48S. 

2.  Under  Hill's  Ann.  Laws,  g  795,  providing  that,  on  the  affidavit  of  a  party 
showing  that  the  testimony  of  a  witness  residing  out.side  the  county  is  material, 
the  court  may  order  his  attendance,  in  an  action  to  recover  a  payment  on  certain 
property  because  of  failure  of  title,  an  atfidavit  for  a  witness  residing  outside  the 
county,  averring  that  such  witness  would  testlft'  that,  prior  to  the  purchase,  he 
told  plaintiff  of  the  true  state  of  the  title,  is  a  sufficient  showing  as  Ui  materi- 
ality :  Burrows  v.  Balfour^  488. 

Offering  Documentary  Evidence. 

8.  In  equity  cases  documentary  evidence  need  not  be  offered  t)€fore  the 
referee  or  master,  but  may  be  first  produced  and  offered  on  tlie  final  hearing: 

Crown  Point  Mininn  Co.  v.  Crismon^  3H4. 

Attendance  From  Another  (;ounty~Fee.s. 

4.  Under  Sections  792  and  795  of  Hill's  Ann.  Laws,  a  witness  who  Is  required 
to  attend  a  trial  in  a  county  other  than  the  one  in  which  he  resides  or  is  served 
with  a  subpcpna,  and  more  than  twenty  miles  from  the  place  where  he  resides 
or  is  found,  is  entitled  to  double  mileage  as  well  as  double  per  diem,  since  the 
word  "  fees"  in  both  sections  includes  the  mileage  and  per  diem : 

Burrown  v.  Bal/our^  4KK. 

Sufficient  Ohjection  to  qualification  of  Witness. 

5.  Objection  to  the  qualification  of  a  witness  is  not  waived  because  no  objec- 
tion was  offered  when  he  was  called  and  testified  in  the  first  trial,  where,  in  a 
second  trial,  the  transcript  of  his  evidence  in  the  former  trial  was  offered,  and 
objected  to  as  not  tending  to  support  the  allegati<ms  of  the  complaint,  and  as 
being  irrelevant,  incompetent,  and  immaterial :  State  v.  Simonis^  Ml. 

Examination— Knowledge  of  Witness. 

0.  A  witness  having  stated  that  he  had  no  knowledge  on  a  certain  point,  the 
court  properly  refused  to  permit  further  questions  regarding  it: 

Oldenburg  v.  Oregon  Sugar  Co.  5<H. 

7.  Before  a  witness  can  be  permitted  to  testify  on  a  matter  requiring  special 
information  it  must  be  shown  that  the  witness  called  has  at  least  some  knowl- 
edge of  the  subje<!t  referred  to;  thus,  in  a  rape  case,  the  mother  of  pmsecutilx, 
who  is  not  a  physician,  can  not  be  asked  if  the  ill  health  of  prosecutrix  is  not  due 
to  int-ercourse  with  men:  State  ▼.  Ogden,  195. 

Leading  Questions— Di.scretion  of  Court. 

8.  Hill's  Ann.  Laws,  g  835,  authorizing  the  court,  in  the  exercise  of  a  sound 
discretion,  to  allow  leading  questions  to  )ae  asked  on  direct  examination,  does  not 
give  the  court  arbitrary  power  to  allow  leading  questions,  but  there  must  be  some 
special  circumstance,  as  unwillingness,  youth,  infirmity,  lack  of  memory,  or 
Ignorance  on  the  part  of  the  witness,  calling  for  the  (»xercise  of  discretion : 

State  V.  Ogden^  195. 
39  Ob.— 45. 
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Statutory  Right  of  Cross-Ex  a  minatiok. 

».  Uectloii  887,Hiirs  Ann.  Lawn,  giving  either  party  the  right  to  cross-examine 
opposing  witnesses  on  any  matters  stated  in  their  direct  examination  or  con- 
nected therewith,  confers  an  absolute  right  to  inquire  into  the  extent  and  charac- 
ter of  the  Icnowledge  of  a  witness  concerning  matters;  te^tlAed  to  in  chief: 

l^ate  V.  Ogdcn,  195. 

Cros»-Examination  ls  Limited  by  the  Direct  Examination. 

10.  A  cross-examination  can  not  be  extended  to  matters  not  connected  with 
the  direct  examination;  thus,  where  plaintiffs  witnesses  testlfled  in  relation  to 
objects  noted  on  a  map  of  the  premises  which  plaintifT  introduced  in  evidence, 
defendant  can  not  test  the  accuracy  of  their  knowledge  by  means  of  another  map 
tlmt  has  not  been  offered  In  eyidence :  Oldtnburg  v.  Oregon  Mugar  Co.  oW. 

11.  Though,  under  Hiirs  Ann. Laws,  1 837,an  adverse  party  may  cross-examine 
a  witness  as  to  any  matter  stated  in  his  direct  examination,  or  connected  there- 
with, a  witness  in  an  action  for  damages  to  realty  caused  by  diversion  Af  a  stream 
having  testified  that  floods  brought  down  driftwood,  a  question  whether  they 
also  brought  down  boulders  and  rocks  is  not  proper  cross-examination,  in  the 
absence  of  a  showing  that  the  witness  testified  in  regard  to  boulders  In  his  direct 
examination  :  Oldenburg  v.  Oregon  Sugar  6t>.  5(M. 

12.  A  witness  who  has  testified  as  to  the  changeof  thechannel  of  a  stream  can 
not  be  cross-examined  as  to  the  injury  to  adjoining  land  caused  by  the  change: 

OlderU}urg  v.  Oregon  8uf/ar  Ok  <ib4. 

Showing  General  Reputation  of  Aocuseh. 

18.    It  is  never  competent  to  attack  the  general  reputation  of  a  person  accustMl 

of  crime  unless  he  has  first  offered  testimony  in  favor  of  his  reputation : 

Stale  V.  Ogtien^  1»5. 
Showing  General  Reputation  of  Witnesses. 

14.  It  is  always  competent  to  attack  the  general  reputation  of  a  witness, 
whether  any  effort  has  been  made  t«  support  it  or  not :  State  v.  Ogden^  1»5. 

Hostility  of  Witness. 

15.  A  witness  may  be  asked  on  cross-examination  concerning  feelings  of 

hostility  between  himself  and  the  person  to  whom  his  testimony  refers,  but  the 

inquiry  must  be  limited  the  feeling  of  the  witness  for  or  against  that  perwjn: 

State  V.  OgdeT^  ltt>>. 
Contradiction  of  Witness— Showing  Writing. 

16.  Under  Hill's  Ann.  Laws,  j^  811,  providing  that,  to  impeach  a  witness  by 
showing  his  written  statements  inconsistent  with  his  testimony,  the  writing 
must  be  shown  him  before  he  is  questioned  concerning  the  statements,  a  witness 
can  not  be  Impeached  by  Introducing  his  written  testimony  given  at  a  coroner's 
inquest,  without  first  showing  him  the  writing :  State  v.  (Vock^tt,  7H. 

Contradiction— Reciting  Alleged  Statements. 

17.  Under  Hill's  Ann.  Laws,  §  841,  allowing  a  witness  to  be  asked  if  he  has  not 
at  other  times  made  statements  inconsistent  with  his  present  testimony,  but 
requiring  such  statements  to  be  related  to  him,  and  the  circumstances  to  be 
detailed,  a  witness  can  not  be  asked  if  he  did  not  make  other  statements  at  the 
preliminary  hearing,  without  reciting  such  alleged  statements: 

State  v.  OgdeUf  1%. 

Contradiction— Assessment  List  Not  a  Statement  of  Value. 

18.  Under  a  statute  requiring  property  owners  to  furnish  the  assessor  with  a 
sworn  list  of  their  taxable  possessions,  whereupon  the  officer  values  them  for 
taxation,  such  a  list  is  not  competent  evidence  of  a  previous  contradictory  state- 
ment for  the  purpose  of  impeachment:   Oldenburg  v.  Oregofi  Sugar  Cb.  oW. 

Contradiction— iMPEAjCHiNG  One's  Own  Witness. 

19.  Under  Section  838  of  Hill's  Ann.  Laws,  providing  that  the  party  producing 
a  witness  may  contradict  him  by  statements  made  at  other  times  inconsistent 
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with  hlH  present  testimony,  where  the  state  claimed  that  the  defendant  killed 
the  deceased  because  of  bis  fear  of  her  father  In  case  he  should  discover  that  the 
deceased  was  pregnant,  and  a  witness  testified  that  shortly  liefore  the  homicide 
the  defendant  stated  to  witness  that  the  father  was  "a  savage  old  bulldog,"  It 
was  competent  to  emk.  the  witness  if  he  had  not  previously  stated  at  a  given  time 
and  place,  and  in  the  presence  of  certain  named  persons,  that  defendant  also  said 
on  the  same  conversation  that  he  was  aflraid  to  go  with  the  deceased  girl  on  that 
account,  since  the  difference  between  the  two  statements  was  material  and 
adverse  to  the  prosecution  :  State  v.  McDanielj  101. 

Right  to  Contradict  One's  Own  Witxbsh. 

20.  Where  a  witness  testlfles  on  a  material  point  at  the  trial  otherwise  than 
he  has  previously  done  in  the  same  case,  or  than  he  has  stilted  his  testimony 
.Wi)uld  be,  to  the  pr^udiceof  the  party  calling  him,  such  party  may  show  previous 
statements  contradictory  of  his  testimony,  in  explanation  of  his  having  been 
called,  though  the  rule  may  be  otherwise  where  the  witness  simply  falls  to  tastlfy 
as  fully  or  strongly  as  expected.  The  difference  is  between  negative  testimony 
and  affirmatively  contradictory  testimony.  The  fact  that  the  party  calling  th*^ 
witness  may  have  had  cause  to  anticipate  his  changed  poKition  does  not  alter  the 
application  of  the  rule:  State  v.  McDaniel^  101. 

Foundation  for  Impkachment. 

21.  Where  a  witness  recalls  the  conversation  referred  to  in  an  impeaching 
question,  whether  the  question  was  broad  enough  is  Immaterial,  since  it  has 
accomplished  its  purpose  of  recalling  to  the  witness*  attention  the  occasion  re- 
ferred to :   OUienburfi  v.  Oregon  Sugar  Cb.  6(M. 

Improper  Cross-examination  as  Foitndation  for  Impkachmknt. 

22.  A  cross-examination  must  always  be  confined  to  material  matters  that 
were  stated  on  the  direct  examination  or  are  propt^rly  connected  therewith,  and 
onl5'  such  a  cross-examination  can  be  the  foundation  for  impeachment— a  cross- 
examination  on  immaterial  matters  or  on  matters  not  referred  toon  the  direct 
examination  can  not  be  so  used :  Williams  v.  Culver^  3:{7. 

Propriety  of  Impeachment. 

*2ii.  A  statement  by  the  manager  of  a  corporation  under  suit  for  injuring  the 
premises  of  another  that  he  had  not  been  notified  that  damage  was  being  done 
and  had  not  promised  to  go  and  examine  the  place,  is  a  relevant  and  material 
statement  as  to  which  Impeaching  testimony  may  be  received  : 

Oldenburg  v.  Oregon  Sitgar  (h.  ij64. 

Impeachment— Omlssion  not  an  Inconsistency. 

24.  The  ftiilure  of  a  witness  to  detail  all  the  facts  with  particularity  In  her 
testimony  on  a  previous  occasion  is  not  a  ground  of  impeachment,  for  an  omis- 
sion is  not  an  inconsistency,  within  the  meaning  of  Reotion  H41  of  Hill's  Ann. 
Iaws  :  State  v.  Ogden^  195. 

Impeachment— Omission  not  a  Discrepancy. 

2ij.  The  fiEict  that  in  a  previous  proceeding  a  witness  did  not  testify  to  certain 
things  that  are  now  testified  to  does  not  constitute  a  discrepancy  between  the 
two  statements,  unless  the  witness  was  on  the  first  occasion  specially  asked  about 
the  very  things  that  were  omitted :  State  v.  Ogden^  1»5. 

Testimony  of  Experts.    Bee  Evidence,  28,  24. 

WORDS  AND  PHRASES. 

"Fees"  of  Witnesses. 

The  word  **  fess,"  as  used  in  Se<'tlons  792  and  7tt.')  of  Hill's  Ann.  Laws,  means 
both  the  compensation  for  time  and  the  allowance  for  traveling— both  mileage 
and  per  diem :  Burrows  v.  Bal/oiir,  48K. 

*' Offense"— Jeopardy. 

The  violation  of  an  ordinance,  which  the  court  may  punish  by  imprisonment 


700  Words  and  Phrases. 

tvKide  from  pecuniary  penalty  or  forfeiture,  in  proceedings  criminal  in  naturt^ 
tliough  civil  in  form,  is  an  offenfle  for  which  a  peraon  can  not  be  put  twice  In 
leopardy :  Portland  v.  Ericfamn^  1. 

"REAHONABL.E  DoUBT"  DEFINED. 

A  definition  of  a  reasonable  doubt  in  these  terms  **A  reasonable  doubt  1h 
Huch  a  doubt  as  exists  in  the  mind  of  a  reasonable  man  after  a  t\i\\,  free,  and 
careful  examination  and  comparison  of  all  the  evidence;  it  must  be  6uch  a  doubt 
as  would  cause  a  careful,  considerate,  and  prudent  man  to  pause  and  consider 
before  acting  In  the  grave  and  most  important  afl'airs  of  life,**— wliile  open  to  some 
crltlci»«m,  is  not  erroneous :  State  v.  Crockett,  Hi. 

• 

"Htkafght"  Bid  for  Railroad  CoNSTRircn'ioN. 

A  straight  bid  is  used  in  railroad  construction  terms  as  an  opposite  to  clii.ss- 
itied,  and  means  an  oft'er  to  move  material  ft>r  a  stated  sum  per  yard.  reiiHirdless 
of  kind  or  quality:  AUirich  v.  (hlumbia  Jiailwaj/  (h.  at  p.  2W7. 

"Taxable  Person." 

Where  a  person  is  enterc<l  on  the  assc^ssnient  n>ll  as  the  owner  of  certain 
realty,  and  is  allowed  an  exemption  to  the  full  amount  of  the  assessed  value  of 
the  realty,  he  is  still  a  taxable  person  within  a  statute*  requiring  grand  Jurors  to  be 
taxable  perscms,  since  the  statute  of  exemption  (HilPs  Ann.  I^ws,  ^  2782,  subd.  K), 
exempts  personalty  only:  State  v.  OcirUmt^  !».. 

WRIT  OF  RFA'IEW. 
Right  of  Prosecution  to  Review  a  Verdict  of  Acquittal. 

1.  ITnless  the  statute  expressly  confers  it,  i\o  appeal  or  writ  of  review  can  Ix* 
talcen  by  the  prosecution  from  a  judgment  of  acquittal  in  any  court,  either  state 
or  municipal;  and  this  right  is  not  conferred  bj" Set^tlon  583,  Hill's  Ann.  I^aws, 
providing  that  "any  party  to  any  process  or  proceeding  before  <»r  by  an  Inferior 
court,  otilcer,  or  tribunal  may  have  the  decision  or  determination  then>of  in*- 
vlewed":  Portland  v,  i^tcAafn,  1. 

Right  to  Writ  of  Review  by  Prosecution. 

2.  Section  1480  of  Hill's  Ann.  I^aws,  giving  the  smte  the  right  to  apix^al  flroni 
a  Judgment  sustaining  a  demurrer  to  an  indictment,  and  from  an  order  arresting 
a  Judgment,  does  not  apply  to  criminal  proceedings  in  any  courts  where  the 
Justices'  Code  prevails,  as  In  the  municipal  court  of  the  City  of  Portland,  for  In 
those  courts  Section  2161  of  Hill's  Ann.  Laws  expressly  limits  the  right  of  appt^al 
to  the  defendant:    Portland  v.  Ehrickson,  1. 

Writ  of  Review  to  Board  or  Equalization. 

8.  A  county  board  of  equallssation  is  a  tribunal  whose  decisions  respecting 
the  assessment  against  a  taxpayer  may  be  reviewed  upon  the  ultimate  facts 
appearing  of  record:  Honthern  Oregon  Co.  v.  Voos  Omnty^  1S5. 
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